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the statutes of the State of Kentucky, an 
are carrying on 


CATHARINE HENDERSON VS. LOUISVILLE & NASHVILLE R. R. CO. | 


] UNITED STATES OF AMKRICA: 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
triet of Louisiana. 
CATHERINE HENDERSON ) 
ve . No. 10460. 


Tut LOUISVILLE AND NASHVILLE R. R. Co. } 


P. tt ae Filed Jan’y 16. LSS a 


STATE OF LOUIS! [ANA, 
Haste rr District of Lo siand, j 


In the Cireuit Court of the United States for the Eastern District of 


3° Y rm ] ‘ 1 > 
Louisiana. In the November Term, A. D. 1883 
4 
4b oe ] = ion — 31 4 e : if a) ee i. 4 T., 
lo the honorable the judges the circuit court of the United States 
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Catherine 1, wife of John Henderson, of the city of New 
Orleans, in the said district. pla mntiff, exhibits be ner petition 
against the Louisville and Na pore Pwwerenpundietene. eg, defer 
and thereupon the plaintiff a ticulate ly propo unds ene 

Wit: 
y authorised ans 
her said husband to institute and prosecute this suit. 

Second. sires eee a eitizen of the State of Louisiana 
aforesaid, and that the said Louisville and Nashville Railroad Com- 
siege & COT] ar Acar and existing under and | 
| that the said defendants 
business 1n ee napa oto 
] ] 


their principal places of business in the said city of New Orleans, 


at the southwest corner of St. Charles street and Sane rcoaae ss 
said city of New Orleans, and that one J. T. Harahan is the general 
agent of the said defendants at New ee s aforesaid, and that he 
| the person to receive a ind-accept service of process for 
fendants in the said district. , 
Third. That heretofore, to wit, on the twenty-fifth day of October, 
A. D. 1888, the defendants, being common carriers of goods and 
persons for hire from Pass Christian, in the Stat | 
3 sippi, to New Orleans, in said district, prepared and made 
ready a certain train of ears or coaches, with a tender and 
locomotive engine thereto attached, to Carry and COnVeY all persons 
vho might choose to use and OCCUPY any of said cars er coaches as 
or hire from Pass Christian afores: 
and having’ prepared and made 
as aforesaid for the purposes aforesaid the de 
sons whoinsoever to enter into said cars or coaches as passengers 
thereof for the purposes aforesa uid. 
Fourth. That all 
ants had the lawful right iriculee dita adileranecis udualicn Wine 
whaisoeven value idk 6 ent ee a a a eee 


|—27 


passengers for 


aforesaid : 


7° ‘} 
Bugs h 
; 
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endants invited all per 


persons accepting ‘said invitation of the defend- 
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THE LOUISVILLE AND NASHVILLE RAILROAD CO. 


Hearing and Submission of aception. 
Extract from the Min November Term, 1883. 


T ) eax — — iy h ©)s),] C 
NEW OORLEA NS, SPATURDAY . Mareh a. S84 


— 


Court met pursuant to a ud je urnment 
Present: Hon. Edward C. 


? 
wie toate a a 
Billings, distriet jude 


CATHERINE HENDERSON ) 
r). No. 10460. 


LOUISVILLE & NASHVILLE R. R. Co. } 


his eause came on to be heard on the exception herein filed 


PY 
1s by the defendant—O. B. Sansum and fk. Sabourin, for plain 

tiff; Bayne & Denegre, for defendant—and was argued by 
the said counsel for the parties and submitted; whereupon the court 
took time to consider. 


Judgment Maintaining axception. 
ixtraet from Judo ome ni book, November Term, ISSS 


NEw ORLEANS, WEDNESDAY, April 9th, 1884. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


CATHERINE HENDERSON 
v. . 10460. 
LouisvinLe & Nasuvitte R. R. Company. } 


[his cause came on to be heard on the petition and the exception 
> } ) : } . . ‘ > W077 9 . a } i bey 
of the defendant to the same,and was argued by counse On 


= whereof it is ordered, adjudge 4 and decreed that the ex- 
cepl ion be maintained and the sull be dismissed With costs, bul Bb l 


the application of O. B. Sansum, Esq., counsel for the pl. 


~ 


Saat i oe a . epee, * Sei said 
LENUS, the judgement was amended by adding the words “ un- 
19 less the plainti f amend her petition so as to state a cause of 


action within five days 
Judgment rendered 
Judgment signed April 14th, 1884. 
(Signed) EDWARD C. BILLINGS, Judg 
Amend: d Petition. Bil od with Leave of ( ourt Apr L 1SS4. 
KASTERN District oF LOUISIANA, 
[In the Cireuit Court of the United States for th 
Louisiana. November Term, A. D. 1884. 
CATHERINE HENpERSON, Plaintiff, 


Uv. 


LOUISVILLE AND NASHVILLE RAILROAD Comp Defendants. 


And the said plaintiff, by leave of court here for thi 
first had and obtained, now comes into court here and makes 


> CATHARINE HENDERSON VS. 


her amended petition and avers that at the commencement of said 
uit slaintift was and still is a citizen of the State of Louisiana 
ana the defendants were a body ih ere creat ted and existing 
under the statutes of the State of Kentucky. 
20 That heretofore, to edienyr ec wenty -fifth day of October, 
A. D. 1883. the defendants were common carriers for hire of 
passengers and their luggage, and baggage, goods, and chattels on 
their railroad from Pass Christian, in the State of Mississippi, to 
New Orleans, in the State of Louisiana; and the plaintiff, to wit, on 


* 


the dav and year aforesaid, at Pass Christian aforesaid, became and 
was a passenger on a journey upon said defendants’ said railroad 
from Pass Christian aforesaid to New Orleans aforesaid, and the de- 


i “4 ‘ i pee } 
rendants, as such econimon earriers, then and rena recelved Lhe 


plaintiff as such passenger into one of their ¢ upon their : — 
railway, and divers roods and chattels, th , propel rie of tl plal 

LO a rtain leathern bag | its ntents, to wit, divers Saas 

Te bank-bills, being part of ‘th e luge: age and baggage of 

untill, of oreat V% lue to wit, nine thou sand eight hundred 

venty-five dollars, to be safely and wocnaiet kept, carried, and 

veyed | as such common carriers as 

2] aforesaid 1 at thi | said deniord to wit, at New 

Orleans aforesaid, to be safely and securely delivered up to 

pl: intiff for ecertal reward and hire then ad Asatte paid by the 

yniaintilt 1 he d | hat behalf 
And the plaintiff avers that the defendants did not safely keep, 


—. * (} COT Ud goods anid ¢ hatteis as aforesald, nol did 


the said defendants safely earry and convey the said goods and echat- 

ta] ver up the same to the plaintiff, although the said 
A 1 . fej 

id ended and reasonable time for « ‘Arryll ie, con veying, 

d de 4 Ino the said coods and eh: ttels had elapsed before the 


mmencement of this suit, and the plaintiff avers that by reason 
4 ‘ 


wa : - ; - . :, = > | af ] 
YT the mere negiwwence, Careliessness, ana ssc, ca, ae conduct of the 


lef ndants 1) the premises, and not by ANDY Wan tof anv eare of the 
laintiff, the said Or ods and chattels being of sis value aforesaid, 
eame and were wholly lost to the plaintiff. Wherefore the plain- 
iff pravs Judgment for the said sum of nine thousand eight 
hundred and seventy-five dollars, as she hath already prayed, 
wnd Io) ryeneral relief. 
(Signed) (). B. SANS M. 
eax iS Alt’y. 
VU ’s Return 
Received Apr. 14, 1884, by the U.S. marshal, and on same da 


month, and VCar sel ved a true COpy of the within amended petition 
On Da) ne «a Denegre D4 leaving the same in the hands of Mr. Den- 
t irm of Bayne & Denegre, in the city of New 


(Signed) J. -K. G. mie 
. Marshal, 
By JNO. H. SIMONDS 
Dy U.S. Marshal, East. Dist. of La. 


¢ 
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THE LOUISVILLE AND NASHVILLE RAILROAD CO. 9 


Order to Nerve Amended Petition an rl Ten Days to Answer. 
Extract from Minutes, November Term. 18838. 


NEW ORLEANS, Monpay, April 14th, 1884. 
Court met pursuant to adjournment 
Present: Hon. Edward C. Billings, district judge. 
CATHERINE HENDERSON 
, 1 Ta 
U. - 1 O40. 


LOUISVILLE & NASHVILLE R. R. Co. ) 


‘his day In ope n court came O. B. Sansum. Esqaq.. and filed 
nlaintiff’s amended petit ion. 


Whereupon, t Upon the motion of said counsel for the plaintiff, it 
was ordered by the court that a copy of the petition as amended b 


l 
served upon the defendant, and that said defendant have 10 days in 
which to answer. 
Haception. Filed 23 April. 18S4. 
United States Cireuit Court. 


CATHERINE HENDERSON ) 
Vv. >» No. 10460 


THe Lovutsvitte & NASHVILLE RAILROAD ComPaAny. } 


T - ‘ i] ] j ] } — va) 1 r\ ~ . mY 1] ] . ‘i 
Now eomes the defendant anda adehnites the right or the plaintifl 
7 : »7 . "; 8 ] t+4 | . 
herein to nie an amended petition ulter the original petition neremn 
7 ? ; . ‘ 
iS] nand juagment of the 


? ° ° . 
has been dismissed, as shewn by the opini 
‘ 


2.2 } ° } ] a of ‘ + 
eourt. Which is filed here with as part 


And this defendant excepts to the supplemental petition herein 
On the YPOUN il that it is at variane ana inconsistent with thi origi- 
nal petition, in this, that in the original petition plaintifl 
24 avers that she was merely a passenger, paying usual price as 
a passenger, from Pass Christian to New Orleans, and that 
the articles deseribed 1n her petition were held and kept in her im- 
mediate possession and control and custody, and that said articl 
were never delivered to the railroad es to be transported as 
baggage. And in ne Heinen Pre an effort 1s made to set 
up something differing entirely from “reapedeol variance with the 
original allegations, particularly in this, that it is alleged that said 
plaintiff was received “as a passenger into one of these cars upon 
their said railroad, and divers goods and chattels,” ete. 
And this defendant excepts that t plaintiff is estopped from denying 


mi Ce g 
now the judicial allegation and admission made in her original pe- 
tition, that the articles described were in her immediate possession 
and custody and control, and were not delivered to the railrood 
ee 5 defendant avers that under said original alle- 

ations, as determined by this honorable court, said plaintifl 
nae no cause of action against this defendant 


VAS 


6) 67 


ra hm b 


} 
i 


to said supplemental petition on 
tbed and which were in her own 
f ndant eannotl he held liable 
articles iventoried were not such 
hat di ft ndant Was hot notified of 


Or pala for their transportation, 
ba ae } IWmHINnal 
ane Lbat, taking the original 
MmMparimnMe them, it Will be found 
' i] 7 ’ 
rianece With each otner, ana 

rd | 
cause oF action against this de- 


ve to answer and for all equitable 


iif P pe . fT) f 4 f 
Attorneys for Meje ndant. 
} "oe 
i" tte 
a 
Loril term. 1SS4. 
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tition and the motion to strike 
and, having been 
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34 UNITED STATES OF AMERICA 
Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 
CLERK’S OFFICE. 
I, Edward Ik. Hunt. clerk of the circuit eourt of the United States 


' 


, elreult and eastern di strict of | oulsiana, do hereby cer- 


i 
tifry ¢+],. t} aan r S ». oO Yathuas » 6 ma f _ , fiat] mam niai 
LLY that the foregoing 2 pages contain Orn) a full, Compete, 
| 


t transeript of the reeord po procee dings had, to- 
wil arith of} 4] ridence adduce a ae : . 
yepner With all the evliaence aqgqagaucead, onl the tri 


erson versus The Louisville and 


Company, No. 10460 of the docket of the said court. 
Witness my hand and thi e seal of said court, at the city of New 
Orleans, this 2 At h day of Ju “~~ 1). 1SS4. 
[Seal U.S. Circuit Court for the ni Circuit & East 1) f La. ] 
KE. R. HUNT, Cleri 
| f } ' 
cS JU ior tne enstern ISLriecr 


ena 
; “ ; ] j ] 
of Louisiana, dv certl ify that Edwar 


i a aa eal ii 
lL, Edward C. Pillin os, United Sta 
N | 
a“ Pi 

] ] ata j ae Y : 
-above certificate as clerk of the CiIreult court of the United 


] 


States for the fifth cireuit and eastern district of Louisiana, was, at 

. > . . . . > H } a ‘ : } 
the time of sighing suld certificate, and is now, the clerk of said 
: ee ee). a ae es tae. anal that fall fart) 
court; that said certificate 1s in due form of iaW, And that Tuli faltn 


and credit are due to his official attestations as such clerk. 
Given under my hand, at the city of New Orleans, in said district, 
this 24th day of June, A. D. 1854. 


EDWARD C. BILLINGS, Judge. 


85 UNITED STATES OF AMERICA, 88: 


The President of the United states to the honorable Lie judges oft 
he eireult court of the United States in and for the fifth ecireuit 


, . . . ee ee ail . » te. ' ; _ j ae 
and holding sessions for the eastern district of Louisiana, Greeting: 


Bbeeause In the record and proceedings as also in the ee ndition O] 
the judgme nt of a plea which is in the said cireuit court bef 
or some of Vou, ah 2a Mrs. Catherine Henderson clit OUI 
ville and Nashville Railroad Company, a manifest error hath hap- 
pened, to the great damage of the said Mrs. Catherine Henderson, 

by her complaint appears, we, being willing tha ' 
hath bee 1, should wea corrected and full and Spec 


to the parties aforesaid in this behalf, do command you, if Jud 
] i aa ee L 4 en Tee | Rare Seg, ae } ‘SS 
be therein olven, that i under your seal, distinctiy and ope Hy, 


you send the record and proceedings aforesa id. with al] things COll- 
rn the same, to the Supreme Court of the United States, to- 
gvether with this writ, so that you have the s: 
the second Monday of October next, in ex » said Supreme Court to 
Lye thi 1) anid there held, that, the reeord ;: 1nd proceedings aforesaid 
ery nspected, the said Supreme Court hlaV Cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 
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fendant in error. 
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THE LOUISVILLE AND NASHVILLE RAILROAD CO. 15 


Dan. A. Rose, being duly sworn, doth depose and say that he is a 
lawful deputy of J. R. G. Pitkin, U.S. marshal for the eastern dis- 
trict of Louisiana, and that the service and return, as set forth 
hereon, of the within citation in error is true and correct. 

DAN. A. ROSE, 
Dy US. Marshal. 


Subseribed and sworn before me June 24, LSS4. 
HK. hk. HUNT, 


Commissioner United States Circuit Court. 


) : ; 7 oP oe 
55, Assignment of rrors. 


In the Supreme Court of the United States. October Term, A. D. 
1884. 


CATHERINE HENDERSON, PI’f in Error, 


Us. 


LOUISVILLE & NASHVILLE RAILROAD CoMPpANY, Defendants in Error 


And now at this time comes the said plaintiff in error and as 
sions for error as follows, to wit: 

Ist. The circuit court erred in sustaining defendants’ exceptions 

) the plaintiff’s original petition. 

2nd. The circuit court erred in sustaining defendants’ exceptions 
to the plaintiff’s amended petition. 

ord. The circuit court erred in amending the record for the pur- 
= of restricting and limiting the plaintiff’s right to amend her 
pet tion. 

4th . The circuit erred in dismissing plaintiff’s action. 

oth. The cireuit court erred in giving judgment in the cause 
against the plaintiff, and she prays that the said judgment be re- 
versed and that she have judgment for her. 

Damages, $9,875. 

O. B. SANSUM, 
Att'y for PUf in Error. 


AQ [ Endorsed:] No.—. Supreme Court U.S. Catherine Hen- 
ns = In error, vs. Louisville & Nashville R. R. Co. 
Transcript. O. B.Sansum, for pl’f in error 
[indorsed on cover: KE. Louisiana C. C. U.S. No.27. Catharine 
Henderson, plaintiff in error, vs. The Louisville and Nashville Rail- 


road Company. Filed 14th July, 1884. 
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| THE LOUISVILLE AND NASHVILLE RAILROAD 
COMPANY. DEFENDANTS IN ERROR. 
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Sd 
jump after it while the train was in motion; the con- 
ductor of the train being close to her when the bag 
fell through the window she begged him to-stop the 
train and let her get off; she told him that the con- 
s tents of the bag were of great value. He refused to 
: stop the train, carried her on to the next station, 
three miles away from her jewels and money,—they 
were stolen from the place where they had fallen 
before she could get Lb person dai k to them. N yth- 
ing prevented the stopping of the train—the stop- 
ping of it could have been accomplished in less than 
thirty seconds, and could have proceeded without 
waiting for her—and she could have retaken hei 
property 


‘t erred in sustaining defend- 


od 
poet 
puond 
bad 


Ist. Phe Cireuit Cor 


aad 
— 
oo 
Cel 


ants’ exception to plaintiff's original petition. 
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scribed) all of which the plaintiff was taking in her 
immediate custody from her summer residence to her 
winter residence in New Orleans. 


" 4 . 
Averment:—It was the defendants’ dutv to a 


: from doing anything which could or might tend to 
injure or to cause the loss of the things described 
é and it was the defendants’ duty. to forbear doing 
anything which could or might prevent the plaintiff 


from retaking into her possession the things (i@- 
scribed, if by mischance or accident, the plaintiff 
should lose’ possession of them, and it was the 
defendants’ duty to carry the plaintiff and the things 
described and in her immediate possession from Pass 
Christian to New Orleans with reasonabl 
diligence and without unreasonable delay. 

Phat plaintiff, being in a seat in the car close to 
an open window, a fierce, cold wind came through 


7 


the window; that in attempting to close the window 
to exclude the wind she held the bag in her hand, and 
by some cause unknown the bag with the jewels and 
money described accidently fell from her hand through 
the open window upon defendants’ road. 

That Dowling, the conductor, being close to 


the open window, the plaintiff notified and caut- 


ioned him that the ~ oe things of great 

value, the property of plaintiff, and requested him to 
Fs.) ‘ . y? 

stop the train and allow the plaintiff to depart and 


retake the things (described), but he refused to stop the 
train, though nothing did then hinder or prevent him 


from stopping it. and he refused to allow the plain- 
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tott tO retake the bag and prrbed? “sgrONNR avernent, 
‘and the said James Dowling tO * the defend: ants, then 
and there caused the said train eae to proceed at 
a high rate of speed, and continued to earry the plain- 
he plaintiff's protestations, away from the 


hern bag fell as aforesaid, for a 


] ee 5a ». > — ee aera : eee ~ 
long distance, to wit., three miles, to-wit, at Bay St. 
cae a lean vie ed said 
Louis. at whien place said James Dow! FF stopped salle 
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train of cars for the defendants, and the plaintiff im- 
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said leathern bag had fatlen on the defendants’ road as 


afores t hafore c ners) di Mw © ld arrive at 
LiO ¢ ci 2 | a Lore iit }) rsonh it () | COLIC awirivé ay 
said place, some person or persons to the plaintifl 
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unknown sti und earried away said leathern bag and 


: nd SO th pia It1TT SAVS tne said defendants Cid 
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not nor would take care of the plaintill and of the 


things the plaintiff rightfully and lawfully had in her 
immediate custody, control and possession, nor would 
the defendants abstain from doing or forbear doing 
that which would cause the loss of the things above 
mentioned, but on the contrary thereof, the defen- 
dants, knowing that the said leathern bag and the 
things therein might be stolen, did wilfully, and in 
eross and wanton disregard of that danger, carry the 
plaintiff away, as aforesaid, from said leathern bag 
and the things above mentioned, and did prevent the 
plaintiff from retaking the same, although nothing 
did hinder or prevent the defendants from allowing 
the plaintiff to depart from said car or coach; and so 


the plaintiff avers that the said leathern bag and the 
things therein, as aforesaid, being of the value of 
$9875, were wholly lost to the plaintiff by the gross 
negligence of the defendants. 

Kor all the purposes of the defendants’ exception, 
all the foregoing allegations are admitted. 

The rule is indisputable that a demurrer admits 
every fact well pleaded. 

To summarize, ‘the defendants’ exception admits 
the preparing of the train to carry passengers from 
Pass Christian to New Orleans; admits that defend- 
ants invited all persons to use the train as passengers 
to New Orleans; admits that all passengers had the 
lawful right to take with them in their immediate 
eustody and possession all things of value and to keep 
them in their immediate possession; admits that 
Dowling was defendants’ agent to go in the ears 
to direct, manage and control them for the defend- 
ants as fully and to the same extent as the de- 
fendants could have done had they been personally 
present; admits that the plaintiff entered the car for 
the defendants to carry her, and the things she then 
and there had in her possession, from Pass Christian 
to New Orleans; admits that defendants received the 


plaintiff for the purposes mentioned: admits that the 
plaintiff earried in her hands into the ear a leathern 


bag containing $9875 of jewelry and money; admits 


defendants’ duty to take care of and to carry the 
plaintiff and the things she had in her possession, to 


New Orleans: admits the defendants’ dutv to abstain 
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but the cab, carpet sack and money had vanished and 
were never heard of. The Court of Queen’s Bench 
held the evidence sufficient to uphold a verdict for 
the plaintiff. 

And, in Richards vs. London Railway, 7 C. B. 839, 
the plaintiff's wife carried a box of jewels into the car 
and kept them under the seat. On arriving at her | 


* ee 


destination her luggage was removed by the de- 
fendants’ servants to her carriage, but, in looking for 
the jewelry, after her arrival at her house, the box 
could not be found. Whether it was taken out of the 
railway carriage to her own carriage did not appear 
in the evidence; but the Court held this evidence 
enough to support a verdict for the plaintiff. I cite 
these cases to show that the carrier of passengers is a 
common carrier of the things kept in the railway car- 
r1Age ain the zwzmmediate custody (21. the hands) of the 
passenge rs. 

In the case of Butcher vs. London Railway Co. 
(supra) Mr. Justice Creswell said, “the circumstance 
of this carpet bag having been placed in the carriage 
with the plaintiff, or by him, seems, according to the 
case of Robinson vs. Dunmore, to make no difference.” 
Now, in that case, (2 Bos. and Puller, 416,) the plain- 
tiff kept his portmanteau in his own custody, and it 
was lost, yet the court held the carrier liable for its 
loss, 

I]. 
The Court certainly erred in sustaining defendants’ 


exception to plaintiff's amended petition. 


For, conceding that plaintiff's original petition failed 
to set out a cause of action, it follows, as matter of 
course, plaintiff might state facts in another count 
which would present a cause of aetion. The learned 


Judge who sustained the exception to the amended 


petition declares that plaintiff's amended petition 1s 
good in Jaw. He says in his opinion (Record, 29), 


“the amended petition, considered by itself, states a 
complete cause of action.” And then, to justify his 
dismissal of the ease, he adds: “But this 1s an amend- 
ment to a petition which has set out the aets and 
doings of the defendants minutely out of which such 
an undertaking arose, if any ever existed, and those 
acts ind doings show that the defendants received 
only In a permissive Way, ee. recelved only as prop- 
erty, the custody of, or responsibility for, which was al- 
together with the plaintiff, and they never did under- 
take to deliver. How then can the plaintiff be per- 


mitted to amend a petition by stating a legal proposi- 
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L 
tion, when the facts of the case. as he has stated 


} 


. +] ste: tn ta 
them 1n the origina 


petition, if established at the trial, 


would completely disprove those legal propositions.” 
This is an error patent on its face, for the amended 
petition does not state a legal proposition. It states 
: vy—tacts which show ae complete eause of 
action, viz: that the defendants received, as common 
carriers, a certain leathern bag, the property of the 
plaintiff, as her baggage, and undertook to transport 
and deliver the same at New Orleans. Here is the 


statement of a good contract. The breach of the same 


is equally well stated, 2. e., that the defendants, through 


of their negligence, never did deliver.”’ 

unt According to the court’s opinion the amended peti- 
hed tion is good in law. But the plaintiff was ordered out 
ded of court upon it! | 

| Is The practice in all the Federal Courts has ever been 
“J), to permit a plaintiff to amend the declaration or peti- 
Soa tion, so as to state a cause of action. Whether the 
his facts LO be proved on the trial will support the allega- 
nd- tions stated, ought not to be decided as matter of law 
nd in advance of the trial. Neither ought a court 
ich to say, the plaintiff having stated certain facts as a 
se eause of action, shall not be permitted to prove other 
red facts, more or less, than those stated in the original 
‘a petition. 

al- Plaintiff respectfully submits, the court below erred 
oil in preventing plaintiff from submitting her cause to a 
er- jury, and she prays that the judgment be reversed and 
S1- the Cause be remanded. 

ed O. B. SANSUM, 


Attorne Yy for Plaintiff. 
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Supreme Court of the Alnited States. 
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CATHERINE HENDERSON, PLAINTIFF IN ERROR, 


aA 


THE LOUISVILLE AND NASHVILLE RAILROAD COMPANY. 
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District of Loutsiana. 


STATEMENT. 


The plaintiff in this case claims that, being at Pass 
Christian, Mississippi, which is about fifty-eight miles 
from New Orleans, where she had a summer residence, 
she took passage to New Orleans on one of the regular 
cars of the Louisville and Nashville Railroad Com- 
pany, having in her hand and in her own immediate 
custody a leather bag or satchel containing $5800 in 
current bank notes, lawful money of the United States: 
one pair diamond earrings, of the value of $2500; one 
diamond breastpin, of the value of $1000; one dia- 
mond lace pin, of the value of $200; one diamond 
of the value of $300; one pair eye-glasses 


fhingerring, 


and gold chain, of the value of 425, and one onyx 


rosary, mounted in silver, of the value of $50, amount- 
ing in all, including currency and jewelry, to $9875; 
that in raising the window of the car, while she had 


her bag in her hand, she dropped it through the win- 
dow upon the road; that she notified the conductor 
and asked him to stop the train; that the conductor 
did not stop the train until it reached the next station, 
three miles distant, and that from there she sent back 
a messenger to look for her bag, and it could not 
be tound. 

This railroad, trom Mobile to New Orleans, is one 


great thoroughfares of the country, estab- 


of the 
lished as a regular post road by act of congress, run- 
ning daily many trains; and a large portion of the 
track between Pass Christian, Miss., and Bay St. Louis, 
Miss., the next station at which the train stopped, is 
over the waters of Mississippi Sound, and a long bridge 
of several miles intervenes between these two stations, 
where a collision would be almost inevitable from 
stopping 4 train out of its regular time. 

The gravamen of plaintiff’s complaint seems to be, 
not that the railroad company failed in its duty asa 
carrier of complainant, but rather that it was ltable be- 
cause it failed to stop its train or run it back to the 
place where the plaintiff alleges she dropped her bag. 
There was no delivery of the bag to the railroad com- 
pany; on the contrary, the plaintiff alleges that she 
had it in her hand and in her own immediate custody, 
and that she had the right to keep it in her own cus- 
tody, and that while she thus kept it she dropped it 
from her hand out of the window into the road. She 
now claims that the railroad company is liable for her 
money and her diamonds, because she says that she 
notified the conductor of her loss and asked him to turn 
back or stop his train, and he failed to do so. She al- 
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leges that she sent a trusty person ‘ to the place where 
said leathern bag had fallen on defendants’ road as 
aforesaid, but before said person did or could arrive at 
the place some person or persons, to the plaintiff un- 
known, stole and carried away the said leathern bag 
and the things aforesaid,” thus seeking to hold defend- 
ants liable for the theft of some person unknown—a re- 
mote loss, for which defendants would not be liable 


under any circumstances. ‘The proximate cause of her 


loss was the theft, according to her own ailegation. 
This is the case as presented by the plaintiff, and we 
now respectfully reter to the pleadings. 

PLEADINGS. 

The plaintiff begins by declaring that she is author- 
ized by her husband to prosecute this suit, and alleges 
that the defendants are common carriers; that passen- 
gers have a “right to take into said cars or coaches 
things of whatsoever value, and the same to keep in 
their immediate possession, custody and controi;” that 
she ‘‘ carried in her hand into said car or coach a cer- 
tain leathern bag of the kind, pattern, size and descrip- 
tion usually carried by women in the plaintift’s condi- 
tion and station in society, in which leathern bag there 
was then and there things of great value—to-wit : 
$9875, lawfulmoney, * * * asabove described; all 
of which money and things the plaintiff was taking in 
her immediate custody from her summer residence at 
Pass Christian to her winter residence in New Orleans 
as aforesaid. ‘Fhat then and there it became and was 
the duty of defendants to allow plaintiff to keep in her 


immediate possession, custody and control all the 


} 


things above mentioned, and it was also the duty of the 
defendants to abstain from doing anything which could 
or might interfere with the plaintiff’s immediate pos- 
caacal 7 ands 4 Se ntrol of | = hi a ® <> } TA vy) 
session, custody and control of the things above men- 
tioned; and it was also the duty of the defendants to 


abstain from doing anything which could or might 
tend to injure or to cause the loss of the things above 
mentioned; and it was also the duty of the defendants 
to forbear doing anything which could or might pre- 
vent the plaintiff from retaking into her possession the 
things above mentioned if, by any mischance or acci- 
dent, the plaintiff should lose possession of the things 
above mentioned; and it was also the duty of the de- 
fendants to carry the plaintiff and the things above 
mentioned from Pass Christian aforesaid to New Or- 
leans aforesaid with reasonable care and diligence and 
without unreasonable delay.’ 

She further alleges that she occupied a seat near an 
open window in the ear, and in attempting to close it 
while she held in her hand her leathern bag, by 
some cause unknown to her, the bag accidentally fell 
trom her hand through the open car window: that she 
notified the conductor and requested him to Stop the 
train of cars: that he refused to stop, and that she was 
carried to the next station, Bay St. Louis, three miles 
distant, and that she sent a “trusty person back to the 
place where said leathern bag had fallen on defend- 
ants’ road, as aforesaid, but before said person did or 
could arrive at the said place some person or persons, 
to the plaintiff unknown, stole and carried away said 
leathern bag and things aforesaid.” 

The defendants filed an exception (in accordance 


with the Louisiana practice), alleging that plaintiff's 
petition disclosed no legal cause of action against the 
defendants, and that if she had in her possession any 
such property as described (which was denied) the 
same was in her own personal custody and never de- 
livered to the railroad company, and if she suffered 
any loss it was through her own fault and not through 
any neglect or fault of the railroad company. 

The exception was argued and the suit ordered to be 
dismissed; but ‘‘upon the application of O. B. Sansum, 
counsel for the plaintiff, ore tenus, the judgment was 
amended by adding the words, ‘ unless plaintiff amend 
her petition so as to state a cause of action within five 
days.’ ”’ 

Anamended petition was filed, in which the plaintiff 
reiterated that she became a passenger on the railroad 
from Pass Christian to New Orleans, and that defend- 
ants received her and her leathern bag as common ear- 
riers and did not safely deliver them at their destina- 
tion. 

The defendants filed an exception to this supplemen- 
tal petition, on the ground that it was at variance and 
inconsistent with the original petition, in this, that in 
the original petition plaintiff avers that she was merely 
a passenger, paying usual price as a passenger, from 
Pass Christian to New Orleans, and that the articles 
described in her petition were held and kept in her im- 
mediate possession and contro] and custody, and that 
said articles were never delivered to the railroad com- 
pany to be transported as baggage; and in the sup- 
plemental petition an etfort is made to set up some- 


thing differing entirely from this and at variance with 


h 


the original allegations, in this, that it is alleged that 
said plaintiff was received ,“‘as a passenger into one of 
these cars upon their said railroad, and divers goods 
and chattels,’’ ete. 

And defendants except that plaintiff is estopped from 
now denying the judicial allegations and admissions 
made in her original petition, that the articles described 
were in her immediate possession, control and custody, 
and were not delivered to the railroad company; and 
defendants aver that under said original petition and 
its allerations, as determined by this honorable court, 
said plaintiff has no cause of action against these defend- 
ants. 

The defendants further except to said supplemental 
petition on the ground that the articles described, and 
which were in her own possession, were not baggage, 
and defendants cannot be held liable for same as bag- 
eage; that defendants were not notified of the carriage 
of any such articles, nor paid for their transportation, 
and cannot be held liable for the same; that taking the 
original and supplemental petitions and comparing 
them it will be found that they are contradictory and 
at variance with each other, and that plaintiff has ino 
just and proper cause of action against defendants. 

Upon the hearing of this exception the court deliv- 
eved an elaborate written opinion (which is reported in 
the Federal Reporter, vol. xx, page 430), and it was or- 
dered by the court that the order permitting the plain- 
tiff to file an amended petition be so modified as to pro- 
vide that the last petition be deemed to have effect only 
as an addition to the original petition, and the plaintiff's 


exception to said petition as soamended be sustained, 


and said amended petition be dismissed, and that -de- 
fendants have judgment for costs. 

The judge, on page 11 of the record, states: ‘ This 
cause being on the law side of the court is governed 
by the rules of pleading which prevail in the highest 
courts of the Stace of Louisiana. There can therefore 
be no addition of a count which is to be considered 
and passed upon as a statement of a distinct cause of 
action, separate from the other averments. ‘The plain- 
tiff states the facts which constitute his cause of action 
in one pleading, and cannot state the facts in a petition 
and then substantially vary them, either by omission 
or addition, so as in effect to contradict his petition. 

“The amended petition, considersd by itself, states a 
complete cause of action, viz: that the defendants 
received as common carriers a certain leathern bag, 
the property of the plaintiff, as her baggage, and un- 
dertook to transport and deliver the same at New Or- 
leans. Here is the statement of a good contract. The 
breach of the sameis equally well stated—i. e., that the 
defendants through their negligence never did deliver. 

But this is an amendment toa petition which has set 
out the acts and doings of defendants minutely, out of 
which such an undertaking arose, if any ever existed: 
and those acts and doings show that the defendants re- 
ceived only in a permissive way—i. e., received only as 
property, the custody of or reponsibility for which was 


> 


altogether with the plaintifi 


and that they never did 
undertake to deliver. How, then, can the plaintiff be 
permitted to amend a petition by stating a legal propo- 
sition, when the facts of the case, as she has stated them 
in her original petition, if established on the trial, would 


completely disprove the legal proposition ? 
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he order permitting the plaintiff to file the amend- 
ed petition is hereby modified so as to provide that the 
last petition is to be deemed and to have effect only as 
an addition to the original petition; and then it will ap- 
pear, as it ought toappear, that the amendment is the 
addition merely of the inference which the plaintiff 
draws in law from the facts set forth in her original 
petition, and that such an inference does not in law 
arise from those fact3, but the contrary—to-wit: that 
the defendants never did undertake to deliver, except as 
property in the custody and atthe risk of the piaintiff, 
and that the manner of the loss was such as in no de- 
gree to violate that agreement. 

The order to allow the filing of theamended petition 
is amended in accordance with this opinion, and the ex- 
ception to the petition as so amended is maintained.”’ 

The defendants filed an answer (p. 15), but the case 
was dismissed upon the exceptions, and therefore could 
not be taken for trial upon the merits unless the judg- 
ment was reversed and the case remanded for such trial. 

ARGUMENT. 

In his opinion referred to above (20 Fed. Rep.) 
the judge says: ‘The question of law presented is, 
was the'defendant, who was a common carrier of goods 
and persons—to-wit: a railroad company—responsible 
for the loss of a parcel of valuables, carried in the hands 
of a passenger, falling out of an open window without 
any fault of the carrier, for the reason that, upon notice 
and demand, it did not stop a train to recover the parcel 
until the train arrived at one of the usual and adver- 
tised stations? The propositions of law which the 


plaintiff must maintain in order to allow an af- 


firmative answer to this question are two: (1) that 
the plaintiff had a right to take into the car with her 
the bag and its contents, and to carry the same in her 
hand or in some other way under her personal super- 
vision and in her personal custody; and (2) that the 
defendants, as an incident to their contract to carry the 
plaintift, entered into some further contract with refer- 
ence to the carriage and safety of the same, which in- 
volved liability in case of loss or separation, without 
fault on defendant’s part, from the plaintiff’s possession. 
The first. proposition is correct; the second cannot be 
maintained. he plaintiff, considering the well-known 
habits and requirements of passengers in the United 
States at this day, had an undoubted right to take 
with her her jewels and money in her journey from her 
summer to her winter residence. ‘They were in bulk 
and character such that they could be taken into the 
car without any inconvenience either to the defendant or 
the other passengers. Indeed, they were of such bulk 
and character as to altogether escape observation. but 
this was simply a permission; there was no obligation, 
except as connected with some default or wrong on 
the part of the railroad in carrying the plaintiff. 

‘Tf the loss had arisen in consequence of the detend- 
ants’ failure, diligently and with proper skill, to carry 
the plaintiff, a different question would have arisen. 
lor in that case there would have been a violation of 
a contract, and the sole inquiry would have been as 
to whether the loss of the valuables carried in the 
hand could have been a ground for the recovery of 
damage. But the case shows that the plaintiff was in 


all things, so far as related to herself, diligently and 


lo 


vith proper skill, transported from the point to the 
point mentioned in her passage. ‘There remains, then, 
the question whether the defendants assumed any re- 
sponsibility with reference to the valuables other than 
that the plaintiff herself should be carried, and that 
the valuables should not be interfered with by any act 
or fault of theirs. This contract was completely per- 
formed. Notwithstanding this performance, the plain- 
tiff, through her power of locomotion, and not at all 
through any default or act of defendant, found herself 
separated from her valuables ; and the force of plain- 
tiffs argument was that the defendants were under obli- 
gation to stop the train to enable her to recover them. 
There was no duty to do anything at all towards re- 
covery, unless there had been some violation of the 
undertaking to carry, and there had been none. It is 
as if the plaintiff had, by a theft er other casualty, pre- 
ceeding her journey, been separated from these same 
valuables, and recognizing them lying under defend- 
ants’ road, insisted that the conductor should stop the 
train in order to allow her to regain them. The appeal 
was to a party who was under no legal obligation to 
aid in the recapture, and stood upon grounds of kind- 
ness and Christian charity, to be decided by the person 
appealed to by reference to mora! and not legal consid- 
erations, and if refused caused damnum absque injuria. 
In all actions against the common earrier for nonfeas- 
ance, whether the action is in assumpsit or on the case, 
the gist of the action is the neglect to perform a duty 
which is created and measured by the contract. se- 
yond or outside of the contract the carrier is under no 


creater obligation to the shipper or passenger than is 


1] 


the rest of the community. ‘The doctrine sic utere 
tuo ut alienum non ledas can never have the effect to 
transfer from one contradicting party to another a risk 
of injury or loss which had, by the plain words or un- 
mistakable implication of the contract itself, been 
lodged. In such acase the party who had assumed the 
responsibility must bear the damage or loss. Here the 
bag and its contents, so far as they depended upon 
the custody and location within the car, were by the 
contract of passage to be retained in the care of the 
plaintiff, and any disposition of them by her which 
turned out to be unwise or simply unfortunate, and re- 
sulted in loss, eoncerned the plaintiff alone. Consist- 
ently with all the circumstances set forth in the petition 
the continuance of plaintiff's possession of the bag and 
its contents, and their restoration to her possession 
after it had been interrupted, were matters which the 
plaintiff herself undertook to care for, to the exclusion 
of responsibility on the part of defendants. In this re- 
gation, for none ex- 


qX 


spect the defendants violated no obli 
isted.” 

In a note to this decision the editor of the Federal 
Reporter, approving the same, has added citations of 
numerous authorities: 20 Ohio State Report 278; 
32 Wisconsin 85; 2 Duer 235; 27 La. An. Rep. 90; 
the R. EK. Lee, 2 Abbott 49; 16 B. Monroe 307. 

In Clark vs. Burns, 118 Mass. Rep. 227, Chiet-Jus- 
tice Gray, as the organ of the court, says: ‘ The 
defendants, as owners of steamboats carrying passen- 
gers and goods for hire. were not inn-keepers. ‘They 
would be subject to the liability of common carriers 


tor the baggage of passengers in their custody, and 


|’? 


mioht perhaps be so liable tor a watch of the passen- 


sete 


er iocked up in his trunk with other baggage; but 
a watch, worn by a passenger on his person by day 
and kept by him within reach for use at night, whether 
retained upon his person or placed under his pillow, 
or in a pocket of his clothing hanging near him, is not 


tk ae 


so entrusted to their custody and control as to make 
them liable for it as common earriers. Steamboat 
Crystal Palace vs. Vanderpool, 16. B. Mon. 302: 
Tower vs. Utica Railroad, 7 Hill 47; Abbot vs. 
Bradstreet, 55 Maine 530; Pullman Palace Car Com- 
pany vs. Smith, 7 Chicago Legal News 237.” 

And in Weeks vs. N. Y., N. H. and H. R. R. Co., 72 
New York Rep. 56, the court Says: ~ If the claim of 
the plaintiff is to be sustained it must be held that, 
from the circumstances of the case, the defendants 
owed such duty to the plaintiff as that it was an in- 
surer of the safe carriage of his securities, in the mode 
of carriage adopted by him, and for no greater consid- 
eration than the usual price or compensation paid by 
any passenger on its vehicles, and without knowledge 
or notice that he had them upon his person. It is 
apparent that if the carrier is liable in such case 
for a loss by robbery, it is liable also for a loss by 
theft by strangers (see Abbot vs. Bradstreet, 55 Maine 
530), or for loss resulting from negligence in any way, 
no matter what the character of the valuables or the 
amount of them borne upon the person and in the sole 
care and custody of the passenger. It is then seen 
that the carrier oi passengers, against his will, with no 
knowledge or notice of the charge and risk put upon 


t, becomes more in fact than a carrier of passengers ; 


it becomes an ‘ express’ carrier of packages of value. 
It becomes such ‘express’ carrier with unusual bur- 
dens. Itis without knowledge of the value for which 


it is liable. It is not given the custody of the 


i 


package. Pe bites: iis: | Fain Peta 

‘A carrier (said Nelson, Judge, in Tower vs. Utica 
Railroad, 7 Hill 471) is not bound to act as guardian 
for his passenger and treat him as a ward under age. 
The passenger must at least assume the responsibility 
of taking ordinary care of himself, including the wear- 
ing apparel about his person.’ Whitney vs. Pullman 
Palace Car Company, 143 Mass. 244. This was the 
ease of the loss of a satchel, which the plaintiff had 
retained in her personal control, supposed to be stolen 
while the train stopped for refreshments. 

In Mrs. Del Valle and her Husband vs. Steamboat 
Richmond, the Supreme Court of Louisiana, in 27 
An., p. 90, held that the carrier was not liable for jew- 
elry left by the passenger in the pocket of her dress, 
and abstracted therefrom or lost, on the ground that 
they could not be considered to have been delivered 
to the carrier, and on the ground that the passenger 
contributed to the loss by lack of proper precaution 
and care. So also in the case of the R. Kk. Lee, 2 
Abbot Rep. 49; Woods vs. Jones et als., 35 La. An. 
Rep. 1086. 

It has been determined that articles retained in pos- 
session of the passenger for his personal use are not 
subject to the carrier’s lien which attaches to baggage, 
and the seizure of such articles by the conductor to 
compel the passenger to pay fare is held to be an 
assault upon the passenger, for which the carrier is 


14 


lable. Where the carrier has a lien and right of re- 
tention it does not extend to articles retained in the 
custody of the passenger. ‘The plaintiff in this case 
alleges that she had in her possession, in her handbag, 
hive thousand eight hundred dollars in bank notes, and 
diamonds worth nearly as much more. ‘This for a 
journey of fifty-eight miles; and if she paid her fare it 
was probably less than two dollars. In the argument 
of the case in the lower court, counsel for the plaintiff 
claimed the defendant’s liability upon the alleged 
obligation of the railroad company to stop its train of 
cars to enable her to return to the place where she 
dropped her bag. ‘The company would have been 
culpable in the highest degree if it had imperilled the 
lives of a whole train of passengers by stopping upon 
this great thoroughfare, over which trains were con- 
stantly moving. I[f the train had been stopped upon 
the application of plaintiff and a collision had occurred, 
causing loss of life and property, it would not have 
been a good defence to an action for such loss and 
damage. ‘The conductor has no discretion in such a 
case. He is moving on fixed schedules, and cannot 
vary from them without involving great peril as to 


life and property, and damage to himself and his 


ae | 


> 


company. x Cac Daibcsins:, taken: Meal. 5 lee 

The plaintiff, after her suit was dismissed, endeav 
ored to amend her petition by making allegations in 
consistent with what she had averred therein. This 
could not be allowed, and she could not thereby avoic 
the judicial admissions and averments of her first 


petition. Stilley vs. Stilley, 20 La. An. Rep. 55: 


Po 
7 


efi" See 7 | —_ A. 
A ' om a amg 
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1D 
La. Code of Practice, art. 419; Case vs. Watson, 22 
La. An. Rep. 351; Boatner vs Scott, 2 Rob. Rep. 
521; 2 La An. Rep. 455; 34 La. An. Rep. 1220. An 
amendment cannot be allowed after the maintenance 
of an exception of no cause of action. ‘‘'The dismissal 
of a petition which discloses no cause of action dis- 
poses of the suit, and no amendment can then be 
allowed.” Hart & Co. vs. Bowie, 34 La. An. Rep. 
doo. 

‘There is another ground upon which plaintiff's 
claim must fail. By her own act she contributed to 
any loss suffered by her. She retained her bag of 
valuables in her own hands while closing the window 
of the car, and the dropping of it out of the window 
was her own act.” 95 U. S. Rep. 443-697: 33 La. 
An. Rep. 155: 31 La. An. Rep. 491. 

We have not discussed the question whetier, under 
any circumstances, the plaintiff, as a passenger, could 
make the defendants liable for five thousand eight 
hundred dollars in bank bills and the other articl 


named, for this question and the further question 


ae 


ee 


whether she actually had in her possession any of the 
articles named, would be considered when the case 
would come up for trial, upon the evidence which 
may be offered if the judgment of the court was _ re- 
versed and the case remanded for trial. 

We respectfully submit that the exceptions were 
properly maintained. If the judgment of the court 
maintaining them should be reversed the case would 
then be remanded for trial on the merits, and such 


wt 
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trial would be of no avail to plaintiff, for she would be 
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J..S. ADAMS, AND CHARLES F. 
THE DESIGNATION OF C. F. 


R TO'THE CIRCUIT COURT OF THE 


JUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 186. 


E ORIENT MUTUAL INSURANCE COMPANY, 
PLAINTIFF IN ERROR, 
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ADAMS, SUING UNDER THE DESIGNATION OF 
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ADAMS 


1) UNITED STATES FOR 
rTrHE WESTERN DISTRICT OF PENNSYLVANIA 


FILED DECEMBER 26, 18853. 
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her original petition, and under that statement there 


rains! the detendants. We re- 


ecttully ask that the judgement be afhrmed. 
THOS. L. BAYNE, 
GEORGE DENEGRE, 


/ > y 
Aftlorone PIS ] he Defendazzts 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 136. 


THE ORIENT MUTUAL INSURANCE COMPANY, 
PLAINTIFF IN ERROR, 


US. 


JOHN S. ADAMS, SUING UNDER THE DESIGNATION OF 
J. S. ADAMS, AND CHARLES F. ADAMS, SUING UNDER 
THE DESIGNATION OF C. F. ADAMS. 


IN ERROR TO'THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF PENNSYLVANIA. 


FILED DECEMBER 26, 1885. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1586. 


No. 220. 


THE ORIENT MUTUAL INSURANCE COMPANY, 
PLAINTIFF IN ERROR, 


US. 


JOHN S. ADAMS, SUING UNDER THE DESIGNATION OF 
f J. S. ADAMS, AND CHARLES F..ADAMS, SUING UNDER 
} THE DESIGNATION OF C. F. ADAMS. 


i IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
’ THE WESTERN DISTRICT OF PENNSYLVANIA. 
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DETW ELLER, 


JUDD & 


Z THE ORIENT MUTT 


having his office at Pitts- 


W i | c LI ot sald defendant company, 
urgh, Pennsylvania, and said policy was issued to plaintiffs in 

Pitt urgh Pennsylvania that both of the plaintiffs then were 

; d still ai resiaentus ana fens of the State of | ennsylvania; 
wheel passenger and freight 


38-foot beam, and five-foot depth 


steam was 200 feet long, 55-foot 

aa re a A Pi “ale ic 
of hola ana 1n good order and repalr, ali { 1c perils issued 
} } ] ] , a va ' 7 ‘ ] 
nst were those ° of the seas, lakes, rlvers, canals. hres, and 
t | , oe 4": H x 
hat on the 2Sth dav of Apml, A. D. 1880, the steame1 


Alice” was destroyed and sunk by a peril of the river in the Ohio 
ineinnati, and plaintiffs thereby suffered a total loss. 


(1) nvay nad plalntil 
ant would state that No part Ol] thi Wret Ik has vel been recovered, 
even if recovered its value would not exceed sixty-five hundred 

S65 900.00 Al thie 1] me ol loss Salt steamer was fairly 

bV-Seven thousand dotlars (S27 000.00), and plaintiffs’ loss 

reby—at least twenty thousand dollars. Due notice and proof of 

wer duly rye n DV plat lifts to defendant company, but defendant 
| does neglect and refuse to pay the said insurance. 

, lea | ucts of the General Assembly of the 

(om! ionweal n ot Pennsvivahb Liye sald cle tendant COMpany for 

period aforesaid, to wit, for the years including the months of 

3 ) ry aforesaid, did stipulate in writing and file 


i) CPD r aha Jaliudal DMA, 
‘ . . : > 4,7 ‘ > > . 
insuranee ¢ ISs rs of the state of I ennsy l- 


‘al process or sum- 


( | nat 1 eo 
> uftecting the ecompal might be served on the insurance com- 
missioner, and that said service would be as effectual as if 
; | rsonally on the said COlMMpahny within this State, 
ne that the said stipulation could not. be revoked 
pany defendant so long as any Hability to any resident of 
i State of Pennsvivania should continue. Affiant further shows 
dant compahy is not. now transacting business in 
Pennsvivania and has no office in said State, and that the hability 
. f said insurance company still continues to plaintiff, and that it is 
a case where ti mmsuranee Commis loner ators sald May accept serv- 
ice of the summons In this case to be issued; that plaintiffs have 
, eSNne ~ fully compli it WILD and kept all parts of the contract 
on t] Hart to be kept and performed, and that the defendant com- 
pany is justiv and truly indebted to said plaintiffs in said sum of 

C. F. ADAMS. 


| BYevs m pel | ISSO, coTrani=-— 


sworn to ana subseribed Li] A /t il 
¥ 7 Y 
J.O. BROWN, Pro. 


| | Y ' ‘ , . " 
[Indorsed:) No. 698 Deer tr., 1880 J. S. & C. F. Adams: vs. 

j " T ; ( ws eer Lt oe 4 se , : 
Orient Mutual Insurance Company. Affidavit of claim and 


; 


tement of facts. d Dec. 4, 1880." D. T. W 


JOHN S. ADAMS, &C.: 0 


6G Summons. 


THe COMMONWEALTH OF PENNSYLVANIA, | . 
Allegheny County, j 


We command you that you summon The Orient Mutual Insur- 
ance Company, a corporation, so that it be and appear be- 
[SEAL.| fore our, court of common pleas No. 1 to be holden at the 

the city of Pittsburgh, in and for said county, on the first 
Monday of Dec. next, there to answer J.S. Adams and C. Adams 
of a plea of trespass on the case, and have you then and there this 
writ. | 

Witness the Hon. Edwin H. Stowe, president ju 
court, the 4th day of Dee., A. D. one thousand eg 
elohty. 


£ : a 
OO: OULr Sala 


oon idred and 


J.O. BROWN. 
rT) f 


| a? othonoi arly. 


Indorsed : No. 69. Dec’r term, 1880. J.S. & C. F. Adams vs. The 
Orient Mutual Insurance Company. Summons ease to first Mon- 
day of Dee’r, 15880. Turde venit; so ans. Thos. H., sh ff. sh’ ff, E., 
40 cts. D.'T. W., attorney for plaintiff. 


é Narr. 


Court of Common Pleas No. 1 of A llecheny County, Pa. December 
‘Term, 1880. 


J.5. & C. T. ADAMS ) 
eae - ; No. 693. 
THe ORIENT McutuaL INSURANCE COMPANY, a Corpora- 
tion. 


ALLEGHENY COUNTY. 88: 


The Orient Mutual Insurance Company of the State of New York, 
defendant, was summoned to answer ‘yy S) Adams and C. F. Adams, 
the plaintiffs, of a plea of ay 5 upon the case In assumpsit, 
whereupon the said plaintiffs iy 2 he tson, their attorney, com- 
plain of said defendant for fh whereas, heretofore, to wit, on the 
first day of January, A. D. 1879, to wit, at Pittsburgh,in the county 
eat the said defendant, by its certain policy of ramen num- 


bered 147, by it then and there made and signed by its president 
and attested by its secretary, which said po icy plaintiffs now bring 
into court, in consider: hg of the sum of — dollars then and there 


paid by the said ] u anti fs, did insure the said plaintiffs against loss 
or damage by per! ls of the seas, lakes, rivers, canals, fires, and Jetti- 
sons to the amount of five thousand dollars on a certain steamboat 
er vessel known as the “Alice,” and upon her tackle, apparel, furni- 
ture, &e., as specified in writing in said policy of insurance and 
made a part hereof. 
8 And said defendant company thereby promised and agreed 
to make good unto said plaintiffs all such immediate loss or 
damage not exceeding in amount the sum or sums insured as shall 


THE ORIENT MUTUAL INSURANCE CO. VS. 


happ 20 DV pel ils of the seas, lakes, rivers. eanals, fires, and jettisons 
from the thirtv-first day of December, A. D. 1879, at noon, until the 
thirty-first day of December, A. D. 1880, at noon, the amount of 
loss or damage to be estimated according to the actual cash value 
of th property at the time of the loss, and to be paid sixty days 
ifter due notice and proof of thie same, according to the terms of 
{nd whereas an accident or peril occurred to said steamboat or 
vessel known as the “Alice” in a manner insured against in said 
policy of insurance since the time of taking out said policy and 
i : . ° 3 . 
yTYh¢ time pore vious to the bringing of this sult. by which said ACcCI- 
d r peril the plaintiffs sustained loss and damage on said de- 
scribed steamboat or vessel known as the “Alice,” and on the tackle 
appal | nd furniture b longing to said steamboat or vessel as afore- 
iid insured by said policv amounting to the sum of twenty thou- 
: * 
hyip 

sand aotilars 
And whereas the said plaintiffs complied with all the conditions 
terms of said policy of Insurance and CAVE due notice of said: 
accident or peril, and made dueproof of said loss and damage, as re- 
quired by the terms of said policy of insurance, and more 
j than sixty days have elapsed since said notice and before the 

bringing of this suit— 
Yet nevertheless the said defendant company has not paid said 
Insuran r any part thereof, nor adjusted the same, as it was 
bound to do in accordance with its said promises, by reason | of ] which 
n action has aecrued to said plaintiffs to have and demand of and 
from said defendant said sum of five thousand dollars so insured as 
aforesald 

(nd wii reas the said defendant eomMpany Was indebted Lo said 


I 
ntLUuTS 1n tne sum, to wilt, OVe thousand Gotiars, Tor money roulh 


be due from the defendant to the plaintiffs in an account then 


tI ere stated between them: and whereas the defendant after- 


? { 


ards, to wit, on the day and year aforesaid, in consideration of the 
nises, then and there promised tO pay the said several sums of 


hey, on request, to the plaintiffs, vet it has disregarded its said 


. ] " ? ) a es ye ‘ ct 'y? y¥cy > \ y ‘ . 

romises, and has not aid an Oot thre Salad monevs nor any part 
, } } 2 } - (* : : FF 

reof. but hath h and refused so to do, to 


, 
I 
; 1 


\ 

% ’ 
therto whollv neolectec 
} ] : a 5 ] 
damage of the plaintiffs ten thousand 


Ollars,and therefore they 


ne sult 
D. T. WATSON, 
Attorie Y for Plaintiffs. 
ndorse No. 6938. Dee’r term, 1880. Adams et al vs. The Ori- 


Mutual Insurance Company Narr. Filed Dee. 6. 18SO0. JD. 


ee 


JOHN S. ADAMS, &¢. > 


LO Precipe for Alias Summons. 
Dec. T., 7, 1880. 


ee, 3 WC. I, ADAMS 
Us. > No. — 
Tue Orrent Mutua InsurANCE ComPpANY. } 


j 


‘lease issue alias summons in above-stated case to next return 
day. 
D. T. WATSON, 
Att’y for PI ffs. 
To J. O. Brown, prot. ; 
Indorsed: No. 698. Dee’r term, 1880. J. S. & C. F. Adams 
Orient Mutual Insurance Company. Precipe for alias summons. 


Iss’d Dee. 7, 1880. D. T. W. 


A flidavit of De f; iL€e., 


at 


In the Court of Common Pleas No. 1.. Dec’r Term, 1880, 


J.S. & C. F. ApAMs ) 
vS. » No. 698. 


Tue Ortent Murvat Ins. Co. } 
ALLEGHENY COUNTY, 88: 


W. H. Markham appears, makes oath, and says that he is the 
general agent of the Orient Mutual Insurance Co., defendant, and 
that sald defendant has a full. entire, and cood def nee to the whole 
of plaintiff’s claim in this case; and in reply to the statement of 
alleged facts and affidavit filed by plaintiffs in this case he says and 
answers the same as follows, viz: | 

Statement first. As to the location of sat 
agency in Pittsburgh, the same is admitted. 

Second. The issuing of said policy of insurance is also admitted. 

Third. This 1s correct as to the size of the vessel as named in the 
policy. It is not true that the contract of insurance was made and 
the policy issued at Pittsburgh, Pa. ‘The facts are, the application 
for the insurance was made to our agent at Pittsburgh, Pa., and was 
forwarded by him to deponent, the general agent of the company 
at St. Louis, Mo. I, acting on behalf of the company, approved the 
application. The policy was issued in New York and countersigned 
by me as general agent at St. Louis, and by me forwarded to the 
Pittsburgh agent, who delivered it. 


| company and its said 


12 Fourth. This paragraph is true as to the size and ton-age 
of the vessel and risks insured against, but 1t 1s not true, 


as alleged, that the said steamer Alice was on the said 28th of April, 
1880, or upon any other day, destroyed and sunk by a peril of the 
river in the Ohio river near Cincinnati, Ohio, and that plaintiff 
thereby suffered a total loss; and it is also not true that no part of 
said wreck has been recovered ; that the same, if recovered, is only 
worth the sum of $6,500. 

It is not true that plaintiff’s loss by said alleged accident 
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inted to $20,000.00; but the facts are that said vessel on said 
day did sustain an Injury and partial loss by reason of said vessel 
running against the pier of the bridge over the Ohio river at the 
falls of said river near Louis’ ville, Ky; but in fact said loss and ae- 
cident were caused by the misconduct of one of said plaintiffs, the 


said C. F. Adams, who was at the time the master in sole charge of’ 


said vessel, as hereafte r more fully stated, and the injury to said 
vessel did not exceed seven thous and dollars 


Part sixth 1s untrue 
The facets are that the steamer Alice was, on said 28th of April, 
it 8 o’clock a. m., lying at the Louisville wharf imme- 
above the falls of the Ohio river. Her engineers were 
o din making necessary repairs to the boiler and had 
blown off all the steam from said boilers. And the said C. 
I’, Adams, the master, then being in a state of intoxication from the 


use of spirituous liquors or other stimulants, did go upon the deck 


of said steamer and direct his ofhcers and crew to cut said vessel 
y . ] ~ - ] 9 ] ‘ ry 
loose trom her mooring, which was done, and the said vessel, then 
‘ P | *j } 

having ‘no steam in her boilers and no propelling sabi as a neces- 

ly } seo oe lacyurryy— i} 

i result float ed down and was arawh by the ‘urrell upon sald 
| ) } Tri l- ) . . + : Te } Ww P } 1 wogqg . : | } 
mMaiis and struck a pler Or Sati ridge ana was Injures and then 
' ‘om 4 e.% a. - ] t | 
floated down over the falls and landed on the Ke ntuc ‘ky side near 
the cement mill against a bluff bank. After the water fell her guards 


were above water and when she was raised she was lieaiel off and 
is now ready for repairs; that said vessel was insured in other com- 
panies for $18,000, and in case of partial loss each company is bound 
by the terms of said policies to Day only its portion ; that even if the 
defendants are liable in this case they are ] able for the 3th of said 
partial loss, less one-third new for ol | And afhant avers and says 
that said vessel was not abandoned by said insurance companies 
and ean be successfully repaired, ana that said def endants are not 

liable for said partial loss or any part thereof, because the 


—) 


14 same was caused by the gross and wilful misconduct of said 
master and owners; that afhant is informed that said plain- 
tiffs have already collected upon the other policies upon said vessel 


the sum of $10, 400.00 on account of said partial loss, a some largely 
in excess of the actual loss sustained. All of which facts def’ts can 
prove on the trial. 

Sworn and subscribed this 14th day of Dec., 1880, coram-— 


‘SEAL OF NOTARY. | W. H. MARKHAM. 


ee ee, 


Endorsed: No. 6938. Dee. term, 1880. J. S. & C. F. Adams vs. 
The Orient Mutu: - Insuranee Co. Affidavit of defenee. Filed Dee. 


- 


15. 1880. Barton & Sons. 


— ~~ 


~, 


JOHN S. ADAMS, &C. 


— 


1d Plea. 
Com. Pleas No. 1. Dec. T., 1880. 


J. S. & C. F. ADAmMs 
HS. S No. O45. 
Tue ORIENT and Mutua INsuRANCE Co. } 


And now, January 8, 1881, comes defendant, by its attorney, and 
pleads non-assumpsit and payment, with leave to give in evidence 
the matters set forth in the affidavit of defence, which is adopted as 
a special plea. 

BARTON & SONS. 
Att’y- for Def't. 


Indorsed: No. 963. Dee. term, 1880. J.S. & C. F. Adamsvs. The 
Orient Mutual Ins. Co. Pleas. Filed Jan’y 10, 1881. 


L6 Precipe for Issue Docket. 
e r>] rn 
Com. Pleas 1. Dee. Term, 1880. 


J.S. & C. F. ADAMS 
vs. > No. 698. 
Tur Ortent Mutvuar Ins. Co. } 


Please put above-stated case on the issue docket. 
Jan’y 11,1881. 
D. T. WATSON, 
Att'y for Pl'ffs. 
To J. O. Brown, lsq., proth. : 


Indorsed: No. 698. December term, 1880. Adams ef al. vs. The 
Orient Mutual [ns. ( a. Precipe for issue docket. 1). YD. W. 


= oF li ine a : . 
LY Petition, Aflidamit, and Bond to Remove. 


Court of Common Pleas No. One. Dee. T’r., 1880. 
J.S. ApAms and C. F. ADAMS ) 
US. » No. G93. 


Tue Ortent Mutua Insurance Co., a Corporation. J 


STATE OF PENNSYLVANIA, | . 
County of Allegheny, ‘Cael 
To the honorable the judges of said court: 

The petition of W. H. Markham, general agent of the Orient 
Mutual Insurance Company, on behalf of the Orient Mutual Insur- 
ance Company, a corporation under the laws of the State of New 
York, defendant in the above case, respectfully represents— 

That the said defendant corporation is a non-resident of the State 
of Pennsylvania, its principal office being in the city and State of 
New York, and its stockholders are non-residents of the Common- 
wealth of Pennsylvania, being citizens and residents of the State of 


New York. 


THE ORIENT MUTUAL INSURANCE CO. VS. 


’ mms 
hat the cause of action in this case Is for the alleged loss sustained 
the p esi occasioned by the sinking of the steamer “Alice” at 
O1 the falls at Louisville, Kent ucky, which said steamer 
1s was pete upon a policy of insurance ds ated ve? 29 day of 
~_ 1879, issued from its office in the city of New York 4 
that the amount celal tl} 1ed by ~ aid pli until ts 1s greatly in Chasers | 
sum of mei hundred dollars, exclusive of costs, to wit, the sum of ’ 
five thousand dollars ; 
That said action is still pending in your honorable court to be aa 
tried by jury, and your petitioner avers that it has reason to believe 
and does believe that from prejudice and local influence it will not 
able to obtain justice in said State court in which said case is 
pendin 


oe ee titioner there fore prays that said acti 101 1 may be certified 
the U nite dd States for the 

* } 4 . ] . = | . ] > , } es ° 
western QIstrict Ol Penns\ ivanla, there to be tried and proceeded 1} 


according to law, as alrectea Dy the act of Congress of the United 


1 ? 


| F | = - . 
- j . : by IP 177 Vath bie ' 
LhktLO aAaNla remove d to the cireutt eourt o} 


“W. H. MARKHAM. 


Cre neral Agent Orr nt Mutual Ins. Co. 


Before me, a notary public in and for said county, duly commis- 
sioned, sworn, & acting, came W. H. Markham, agent in this_ be- 
half of defendant corporation, who, being duly sworn, doth depose 
and say that the matters set forth 1n the foregoing petition are true. 


W. H. MARKHAM. 


Sworn to and subscribed before me the 31 day of January, A. D. 
1881. 
19 My term ends Feb’y 15, 1885. 


| SEAL. | C. D. GREEN, Jr... 
Notary Public. 


Know all men by t ee Sica that we, The Orient Mutual In- 
surance Company of the City of New York and State of New York, 
as principal, and Wilham M. McElroy and Edward Kelley, Jr., of 
the city of Pittsburgh, county of Allegheny and State of Pennsyl- 
vania, as sureties, are held and firmly bound unto said J. 8. Adams 
and C. I. Adams, said plaintiffs, in the sum of five hundred dollars; 
for the payment of which Wwe do | bind OUTSEC Ives, our heirs, executors, 
jointly, severally, and firmly by these presents. 

Witness our hands and seals the 3d day of February, A. D. 1881. 

Conditioned that whereas the said Orient Mutual Insurance Com- 
any of New York is defendant in a certain action brought by J. 
Adams and C. F. Adams against said Orient Mutual Insurance 
Company, pending in the court of common pleas No. 1 of Alle- 
an Sere Pennsylvania, at No. 695, of December term, 1880, 
and it, the said defendant, has made application to remove said 
cause for trial to the circuit court of the United States for the west- 
ern district of Pennsylvania: 


] 
+ 
( 


JOHN S. ADAMS, &C. 


Now, therefore, if the said Orienf Mutual Insurance Company of 
New York, defendant, if sald order ot removal 1s made, shall and 
a0 cause to be executed and filed at the next term of said 
20 ireult court of the United States for the western district of 
Peni ivaias a certified copy of the record and all proceed- 
ings and pleadings in said cause, and ee to the same, and in all 
things comply with the provisions of the acts of Congress In such 
case made and provided as to the removal of sald CAUSE wit! out 
fraud or delay, then this obligation to be void; otherwise to be and 
remain in full foree and virtue. 
Attest: WM. M. McELROY. 
KDWARD KELLEY, Jr 
[Seal of the Orient Mutual Ins. Co.] 
THE ORIENT MUTUAL INS. Ct 
By ALFRED OGDEN, V. P. 
Attest: CHARLES IRVING, See’y. 


STATE OF NEw YorK, City & County of New York: 


Be it remembered that on this 3rd wn ' February, A. D. 1881, 
before me, Edwin F. Corey, a commissioner for the State of Pennsyl- 
vania, duly commissioned and qualified, and residing in the city of 
New York, personally came ¢ ‘harles Irvi Ing, who, being duly sworn 
according to law, doth depose and say that he was personally. present 

and did see the common or corporate seal of the above- 
2] named The Orient Mutual Insurance Company affixed to the 

foregoing instrument; that the seal so affixed is the common 
or corporate seal of said The Orient Mutual Insurance Company, 
and who so affixed it by authority of the said corporation, and the 
act and deed thereof; that the above-named Alfred Ogden is the 
vice-president of the said corporation, and did sign the said instru- 
ment as such in the presence of this deponent; that this deponent 
is the secretary of the said corporation, and that the name of this 
deponent above signed in attestation of the due execution of the said 
Instrument Is of this own deponent’s own proper handwriting. 


CHARLES IRVING. 
KDWIN EF. COREY, 


( ommissioner and Commissioner or the 


State of Pe nnsylvan a. j4 Wall Stree, N: Zi ) ‘ork. 


[Seal of Com’r for Penna. ] 


And now, March 19,1881, the within application [is] presented and 
considered, and the same is ordered to be filed and the Eon d approved, 
and the case is now orde red to be certified and sent into and filed 
in the circuit court of the United States for the western district of 
Pennsylvania, as directed by the act of Congress in such case made 
and provi ided. 

By the court. 

Kiled Mareh 19, 1881. 
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au THE ORIENT MUTUAL INSURANCE CO. VS. 


yA First Bill of xe ptrons. 


he United States for the Western District of 
lvania. May Term, 1555. 


i» WF 


Cue Ortent Mutua, INsuRANCE CoMPANY. J 


On the trial of this cause, to maintain on their behalf the issues 
ined, the plaintiffs produced in evidence the policy of Insurance 

deseribed in the complaint the execution ot which Wi as adm itt ed), 
hich is in the following words and figures: 


st | =. ay f Aad i - ’ } - ; i i . : . : " ae = 
Vaiuation. 827000: sum insured, 3.000: premium, sooU. On ae- 
ecount of present owners. LOSS, 1f any, payabie to assured. 


This poliev of insurance witnesseth Chat the Orient Mutual In- 
resents. do Cause J. ». 


io " . ' } : ’ . 7 }* . as 
©. fF. Adams to be 1nsured 1n the sum of not ee pagans five thou- 
; } y+ ; 4 4 i > , . 7 > = 
Ind GOllars, LOSst Or NOt iOst, UPOdn the steamer Alice, wherever she 
: ’ ; ~ | 7 ' ‘i, + | yt ’ {.. i. ’ : } . Wi s? 
is in safety at noon of the thirty-first day of | ecem ber, LS79, and 


from thence to noon of the thirty-first day of December, 1880, when 
LOIS poile~y Shali expire, UNIeSS SOONE! terminated O! made 


ay void by. conditions hereinafter expressed, with perniission to 
navigate the Ohio, Mississippi, Cumberland, Tennessee, and 


This company having been paid the consideration for this insur- 


inee at the rate of eleven per cent. for the term of this policy, the 
being valued at twenty-seven 


said steamer Alice hereby insured 9 
| the perils which the said insurance com- 


pahy is content to bear and take upon it under this poli Icy, thr 7 are 


—_ 


- , . : } , 
of the seas, lakes, rivers, canals, fires, and jettisons, that shall come 
: Seabe he 
to the damage ol sald vessel or any part th ereot ; ana 11 ease of 
loss such loss to be paid 1n sixty days after proof thereof , proof of 


| 
\ibited to the assurers, all sums owing by 
irst deduce ted r secured to the 
1 loss shall be paid, but no loss 
ase be paid unless the necessary 
repairs ei mien solely by the disaster (exclusive of the COST of 
taking the vessel the docks or hauling her out on marine ways, 
the cost of dock or opr aloes fees einen being repaired, and the cost 
of ascertaining and provil | o the loss) shall amount to 5 per ¢ cent. on 


ue ot said vessel, as Speci ifie d in the policy. 


° 13) ; 
Interest and ae etal Aa eX 


the assured to the company belng 
| the 


“ 
4 
——y 


»assurers befor 


f 


.<> “ a : , {° 
Satisfaction Ol} 


4 


: ° . . al a Q ,ir a6 
bv special average shall in any « 


(Obligations of the assured.) 


This policy shall become void if any further insurance has 
been or shall be made on said vessel which, together with 


JOHN S. ADAMS, &C 1] 


this insurance, shall exceed the sum of eighteen thousand dollars, 
or upon any assignment of this policy or charter of said vessel, un- 
less notice is given to this company and the same be approved and 
endorsed thereon in writing by the company; also during any time 
said vessel shall carry hemp on deck, unless the same be covered 
by bagging, or unslacked lime in the hold or cotton on the hurricane 
deck, and also in ease the note or other obligation given for the 
premium herefor be not paid within three days after maturity and 
demand, and remain void during the time the same shall be over- 
due and unpaid. It is also agreed that insurance by this policy 
shall cease during the time said vessel shall be taken and held in 
possession or custody under any proceedings in law or equity, ex- 
cept during the first five days after seizure. No assignment or 
transfer herecf shall in any case relieve the insured or property 
hereby insured from any or all of the conditions expressed in this 
policy, and a violation or non-compliance with any of such condi- 
tions, either by the assignee or assignor, before or after the assign- 

ment, shall vitiate this policy. 
25 Warranted by the assured that this company shall be free 

from all claim for loss or damage arising from or caused by 
theft, barratry, rob-ery, civil commotion, war, or piracy, or during 
any time said vessel sha!l be seized and taken possession of or de- 
tained by any act of the United States Government or other legally- 
excluded causes; from damage that may be done by the vessel hereby 
insured to any other vessel or property; from any loss or damage 
occasioned by said vessel being improperly laden, by the bursting 
of boilers, the collapsing of flues, explosion of gunpowder, the de- 
rangement or breaking the engine or machinery, or any consequence 
resulting therefrom, unless the same be caused by unavoidable ex- 
ternal violence; from any loss or damage occasioned by ice between 
Bissel’s Point and the bridge in the port of St. Louis, Mo.; from loss 
or damage occasioned by the use on board of coal-oil or spirit gas 
in any form; from any consequence ef said vessel having been en- 
gaged in an illicit or prohibited trade at any time whatever, 
and from any loss caused by the use of an open light of any kind 
in the hold; that there shall be no abandonment as for a total 
loss on account of said vessel grounding or being otherwise 


detained, or in consequence of any loss or damage, unless the 

injury sustained be equivalent to fifty per centum of the 
26 agreed value in this policy ; that the aforesaid vessel 1s, and 

shall be at all times during the continuance of this policy, 
tight and sound, sufficiently found in tackle and appurtenances 
thereto, competently provided with master, officers, and crew, and 
in all other things and means for the safe employment thereof, and 
that said vessel shall be runand navigated upon the aforesaid privi- 
leeed waters as is usual for boats of her class in the usual prosecu- 
tion of business, and that this policy shall be null and void while 
said vessel shall be unseaworthy or condemned as unseaworthy, ex- 
cept while proceeding to a port for repairs and during the time of 
such repairs; that in the night time said vessel shall show, in a con- 
spicuous place, one or more lights, so as to warn and give notice to 


[2 THE OR] 


2 


f. 


MUTUAL INSURANCE CO. VS. 


‘ 


boats and approaching vessels, and that while in port or laid up at 
east two competent watchmen shall be employed, one of whom shall 
1} uby at all LIMes that in all eases of loss or damage the as- 
| shall furnish to said company proofs of the same within thirty 


' : } 
ry ‘ . . . i P i | > Is ’ ‘ '> > ‘ 7 T ,rTC ? i i Oe ‘ ; ‘ 
Irom tne date tvereoland ali Cialltns UNndel this 1) IC\ Shai 4 


t 


barred unless presented within one year from the same date, 
nd no loss shall be paid unless the assured shall give Imme- 
OTIC in) cas of a eld nt or Loss to the COMPANY, and 
tha bility of this company for all losses during the continu- 
e of this policy shall not. in the aggregate, exceed the sum 
i > d ‘ 
hereby assured 
In ease of any loss or misfortune resulting from: any perl insured 
iwainst the partv insured shall use every effort for the safeguard and 
i ‘ 
recovery of sald vessel. and. if recoyve red. LO Caust thre Same to be 
iorthwith repaired and in case of ne olect or refusal on the part of 
Line ssured, their agents or aSsI@ns, to adopt prompt and etheient 
measures for the safeguard and 1 very of said vessel then the said 
ns OTS hereby lth ( erpose and recovel said vessel 
and cause the same to bs ron int of the insured, to thi 
charges which the s ny will contribute in pro- 
(110M to tie sul ner isu » Le agreed value in this 
Doll Dut In ne is Vila er shall the assured have the right LO 
: andon until it si ay < mned that the recovery ana repairs 
of said vessel are 1m} : nor sell the wreck, or any portion 
thereof, without the consent this company, and the aets of thre 
ed or assure! of the Int or respective agents, In 
25 pres Os ne saving the property Insured 1n cas 
of O yr disaster shall not b )] sidered or hie d to ay 4 
: , 
Walvel nee oF an abandon hit fn ease of accident ren- 
dei repairs necessary the master or owner shall eause: the said 
. 1] 
vessel to be surveved by a competent inspector, who shall, under 
ath, note particularly the damage sustained and the repairs re- 
quired thnerepy Al] claims iO] Cpoalrs shall be accompanied ah the 
vouchers and by the oath or affirmation of the master that such ex- 
penses were actually ineurred and made neecessarry by the aeecident 
which may have happened to said vesss 


ims for repairs to the hull or 


nachinery of sal | during the first two vears from the date of 
her ol iginal custom-house sur ey, bul from all claims for repairs LO 
the cabin or tackle or apparel or funiture, or for replacing the 
same, the assured shall deduct one-third, that being the agreed dif- 
. 83 


| 7 | 
, j ’ } , va. ra 
ference 1n value Detween new and ot 


ia materials, and thie same de- 
as 4 | 1} a la , Ee a re { - w : oo ] 
quctioh Shatl be made from Glaims fol repalrs LO the hull and Thlhe- 
} . : 
ehinerv after the first two vears as aforesaid. 
‘ 1} 271 7 ae 
. No allowance will be made for wag 


r Wages or provisions paid or 
hile the vesse] is detained by 
) )] lp any repalrs, except for the 
Line tiey are actually employed for the safety of the vessel and 


eargo, for which they will be included: in the general average ac- 


od 
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count. Whenever this company shall pay any loss the assured 
agrees to assign over to said company all right to recover satisfac- 
tion therefor from any other person Or persons, towh or other COrpora- 
tion, or the United States Government, or to prosecute therefor at 
the charge and for account of the company, if requested. And the 
said company shall be entitled to such proportion of said damages 
recovered as the amount insured by them bears to the valuation of 
said vessel. 

In case of return of premium at the request of the assured,a de- 
duction shall only be made on the whole months of unexpired 
time, the earned time to be charged for at short rates. : 

In witness whereof the Orient Mutual Insurance Company have 
caused these presents to be signed by their president or vice-presi- 
dent and attested by their secretary at their office, in the city of New 
York, State of New York. 

But this policy shall not be valid until countersigned by 
oU W. H. Markham, duly authorized agent of said Orient Mutual 
[Insurance Company, at St. Louis, Mo. 


EUGENE DUTILT, President. 
CHARLES IRVING, Secretary. 


Countersigned at St. Louis, Dee. 29, 1881. 


W.H. MARKHAM, Agent. 


Indorsed: Vessel, str. Alice, No. 147. Orient Mutual Insurance 
Co... New York, to J.S. & C.F. Adams. Valuation, 
$18,000. $5,000 at 11%, $5950. Expires Dee. 31st, 


And also produced evidence tending to show that they had paid 
the premium on the said policy ; that on the 28th April, ISSO, the 
steamer Alice mentioned in the poliey was carried over certai Ils 
of the Ohio river and sunk; that the damage done thereby to her 
amounted to a sum equal to fifty per centum of agreed value in the 
policy; that on the 18th May, 1880, her owner abandoned her as a 
total loss to the insurers and demanded the sum due under the said 
policy; and that the defendants had due notice of the premises ; 

and that on the 18th May, 1880, it was apparently imprac- 
31 ticable to float off and to repair the Alice; and that the plain- 

tiffs at the time of the said loss were owners of the Alice, and 
that the loss of the Alice was not due to design wilfulness or design 
on the part of the captain. 

Here the plaintiffs rested. 

The defendant thereupon, to maintain the issue on its part, pro- 
duced evidence tending to show that on the 28th April, 1880, the 
master of the Alice was C. I. Adams, one of the plaintiffs; that C. 
KF’. Adams is the son of. the other plaintiff; that C. f. Adams has 
the reputation of being a drinking man; that such reputation was 
known to J.S Adams before the sailing of the Alice on her said 
trip; that on the morning of the accident and before it C. I’. iow 
had drunk liquor; that the Alice arrived at Louisville early 6n the 
morning of the 28th April, 1880; that on her arrival the master 


THE ORIENT MUTUAL INSURANCE CO. YS. 


gave the usual signal that he had no present need of the engines, 
and such signal was transmitted to the engineer ; that the joint of 
| 


ve was out of order, threatening damage to the freight 
and making re pairs necessary ; that steam was thereupon b lown oft 


in order to make repairs ; that -s captain ca ime on board and saw the 
repairs going on; that such repairs mi ide it necessary to blow off steam ; 

that the captain ena, that 1 ie mud-valve connected with the 

boiler needed repairs: aie pes ie he went on deck, and 

without making iInquirv of th engineer ot the eondition of the 
steam. or rece ving anys onal Or notice from the engineer th: it steam 
was ready, he tapped his bell, at about 8.30 a. m., as a_ signal to let 
v0 the bout; that at the time there was not sufficient steam in thi 
boiler to propel the Alice; that it is the custom of the river that a 
master, before giving the order to let go, makes inquiry of the engi- 
neer as to the condition of the steam and awalts his reply that the 
steam Is ready bi ore he w1LVes thre order LO let VQ , that at the time 
of the accident the Alice was 1n a position to —— over the falls 
if she was let ot) without steam on that Upon bel 4 let 20 she Was 


rried down the river by the current. and over falls. and was 


} J . i= = y 
struck agvalns } Mk Gi VY damaged : that in consequence oO] 
= } } ("4 ] } : o ‘ 
this damage she sunk soon soon thereaiter be low the bridge ] Ln) about 
elon te { Va 


To further maintain the issue on its behalf, the defendant gave 
evidence tending to showthat the Alice was but slightly injured, and 
Ln) | the sprit of 1SS1 was floated and removed from the place at 
which she sunk and put 1n the condition in which she Wad 


> H } . {2 ; } 5) 

de before, SINKIN for a sum alittle less than S6.000;: that the 
". + } . °4 

plaintiffs, after the Alice was raised, failed to pay the ex- 


eof raising her; that after the 18th May, 1880, the- sold the 
furniture and apparel of the Alice without the defendant’s consent 
4 
the 28th April, LSSO, they put the Alice 11ito posses- 
i e 4 


sion of the Cincinnati Underwriters’ Wrecking Company, and that 


’ ? ° ? “a ’ 
such company had the meht of possession of the Alice from tha 
4 srital _ == ] 2 fee r : a. on = Brae - 
ae INtli She Was Se@1ZeCd D\ bne tLnited states marshal Unael pro- 


_— |) oy? ] he ISS 1) } } itt ls ) 
CeSsS 17) SCOLII OCT. U, UpPO 1} MAaArItImMme lens. 


To further maintain the issues on its behalf the defendant pro- 


duced in evidence an exemplification of the record of a certain cause 
0 d Cineinnati Underw iboee ompany vs. the steamer Alice, &ce., 
in the United States district court for the district of Ken tucky, as 
tending to show that after the 18th May, 1880, the claimants, by the 
answers and petitions In the said suit, claimed to be owners ae the 
steamer Alice and her furniture and apparel; that the Alice was 
subject to maritime liens in a considerable sum: thatsueh liens ex- 
isted on the 18th of May, 1880; that she was _ under the decree 
yf the eourt to satisfy the same, and t cl the plaintiff received 
34 a part of the proceeds of such anal aie the plaintiffs ad- 
mitted that the Alice was slightly damaged, and they had 
re ins after she Was raised to Day the expense of ra Using her. 
He e the defendant rested. 

Phe reupon the p laintiffs offered evidence tending to show that 

the custom of the river that the engineer should give notice to 
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the captain before exhausting steam, and that it was not the custom 
= the captain to have notice from the engineer that steam was 

‘ready before giving the order to let go. 

The pl: aintiffs,in further reply, oftered to prove by the plaintiff, 
F. Adams, that the steamer Alice,at the time of her loss, was insure d 
in seven companies for a total insurance of eighteen thousand dol- 
lars, and, after the notice of abandonment, six of the compant les, 
representing an insurance of $13,000.00, settled with the insured, 
~i i. and, as part of the settlement, released to the insured all their inter- 


| est in the steamer Alice as she lay; that after the marshal’s sale of 
se the Alice the plaintiffs did claim to own the +3 of all the proceeds 
of sale, and that when the claim for the entire proceeds was made 
it was as to form, under the a a but the pla in- 

35 tiffs did not intend thereby to waive the abandonment there- 
tofore made or to kee ‘pas ag ain he Orient Insurance Com- 
1 pany the Ps of the proceeds of sale. § * s 1s of] tered as bearing upon 
the question of waiver of ¢ abandonme nit of the Alice. 


To which offer the defendant objected ; but the objection was over- 
ruled and the testimony of the witness admitted, and the defendant 
then and there exce pted to the overruling of the objection and the 
admission of the testimony, and prays the court to sign and seal 
this its first bill of exceptions, which is done this 23rd day of No- 
vember, A. D. 1882. 

W. McKENNAN, AL. | 
C7. poem 
Here the plaintiffs rested their reply. 
There was no further evidence produced. 


Second Bill of Exceptions. 


The evidence set forth in the first bill of exceptions being all in, 
the plaintiffs prayed the court to instruct the jury-as follows: 

If the jury should believe, under all the evidence, that on May 
the 18th, 1880, it was impracticable to recover and repair thx . Alice, 
and that the damage done to the Alice from the perils of the river 

amounted to a sum equal to fifty per centum of the agreed 
36 value in the policies of Insure ance ($27,000.00), then the plain- 

tiffs, under the terms of the policy, were entitled to abandon 
said vessel. 

Which prayer was granted and the jury was so instructed. 

To which instruction the defendant he nand there excepted and 
prays the court to sign and seal this its second bili of exceptions, 
which is done this 28 day of November, A. D. 1882. 


i r rTAATAT '" r ~ 
| | W. McKENNAN, [SEAL. | 
| ( UT. Judge. 
§ Th ird Bill of Exceptions. 

The evidence set forth in the first bill of exceptions being all in, 
the plaintiffs prayed the court to instruet the jury as follows: 


The right to abandon was to be determined on the facts as they 
existed on May the 18th, 1880, and if the right then existed and the 


1] - 
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iS To] 


or the company, unless 


dd, and 


d there except 


- 


ny 
~ 
“ 
~ 
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instruction 


a 
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prays the court to sign and seal this its sixth bill of exceptions, 


’ r . oa : e 92rd 1: e . No , . } = \ | ] »Os 
which is done this 23rd dav of November, A. D. 1882. 
, \ , | a 7 oan [ | 
W. McKENNAN, [sEAt.] 
Cir. Judae 
Jers € uLade. 
at 
4 he) 
Pay, <3) j Bill fii ig io, OTIS 
, ] ] 
’ 44H + +? +] +) y + ' rst 7 , ’ ] 
7 The evidence set forth in the first bill of exceptions being all in, 
4 } ] ns } } 
t + } } t ; + + +7 4 
the plaintiffs prayed the court to instruct the jury as follows 
i . 
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lf the JUPY are satisfied from the evidence that the accident and 
loss was caused by the misconduct of Captain Charles I. Adams, 
at then the plaintiff cannot recover. 
To which prayer the court refused, but instructed the jury as fol- 
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4.2 i . oo ideal * semiandiian inetrnet the i r ae 
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v or recklessly exposed 
the boat to the dangers of navigation at the falls, knowing that she 
was not in a condition to encounter them’ he was guilty of miscon- 
duct such as would relieve the defendant from lability; but if the 
proximate cause of the loss was the stranding of the vessel this was 
covered by the policy, and the defendant is not relieved from lia- 
bility by showing that the loss was remotely ascribable to the negt- 
lence of the captain or the other officers or employees. ‘The great 
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court to sign and seal this its ninth bill of exceptions, which is done 
this 25rd day of November, A. D. 1882. 

W. McKENNAN, [sEAt.] 
(rr. Judge. 
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Tenth Bill of Exceptioi 


rm pe _ en ee) ae ae — a 
The evidence as set forth in the first bill of exceptions being al 
. < 
7 , . «> . >> ; \ : ‘ > | > } . a sy 1] | 
the defendant praved the court to instruct the jury as follows 
} { ) pee ee ad ] : - ] 
Phat the following statement made 


, > . ’ 4 ‘ . . , ; ? 
to the United States loeal] Inspector Ot steamboats tor the 


Tia S Wa ; a oe ry. Ne i] a ae { » 
Louisville, IMENLUCKY, 1N his testimony Delo] Lem on tne 4th day 
; rc . ] > ] i ] ‘+ - 
Na ISSO, shows gross misconduet on thi pal i Ul eaptaln 1n 
im lor ’ ] _— i | ] i cA ~ 
Lhe navigation and control of the vessei, 1 Lbout o 
a= ? | 4 = so ] , | ] + +], ‘ LL a wf ] + + ] ry + {- 
te) QO CIOCK a 1h) We iahdadead al LiIlG@ = Wilali-DOd tI ab Ott) LOO O] 
17 ’ | 1} ] } 
' fs, 
Fourth street, to put off some Louisville freight We laid at 
] : ] ] > , as | } : 
Lhe whart-boat until about SoU, wnen we d! yoped dow 1 to le Dare 
t T 4 } \ ; nia IK 04 Ixvine iif | | ry f T i | t t {" > 
eC steamer ANNIE NeLeCY, 1LYVINe avagUtT LNE TOOL O iLll SLVCCL, LO] 
, cated J nly 
the purpose of taking on some freight We laid the ten oO} 
3 
, — : ; ete } } P - 
hiite I ! nuces | went ash ze. and. returning snortlh, LILery tras 
+ } ’ f + 1] y} at van } | ? } » 7 . } | ) ] 4 } 
et Nate tod Tl Ne engineers haa some repalrs tO Make i went 
1 ] } . i | 4 } 
back and found a joint had blown out of the mud-valve | then 
— ] * } +] | | a . sd » , miry y 
waited until they were dons then went forward and 1 uo my 
a eee > n -_ P : ; , 
peli for them to get ready, Supposing they had steam « nough to stem 
* , ° , 
; it tp + | ‘1 1) - | + | } , ~ = 
thi Current to Met [rom tue tanailne Loen wen up on deck and 
4 1] ‘ . t \ ?? 
rahe thre bell LO l t £O, which Was done 
Saal _— ] — ] f 1 +1 | otras of 
Which prayer th eourt retused to whieh reiusal toe defendant 
i ‘ 
] } ] af : : } } } 
then and there exes pted and prays the court to sign and se this 
eS 5 . a. -. ; } j 99 } T 
its tenth bill oF exceptions which 1s done this 23rd day of Novem- 
ee | .) 
DeT. A. iJ LOO’ 


Kleventh Bill of Hvre / tLONS. 
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Che evidence as set forth in the first bill of exceptions be- 
) } ] ° ‘ ¢ . / ; i} . 
16 neo all in. the defendant praved the eourt to instruct the jury 

O 


necessary to repalr the Same, and that DV reason thereot the enoi1nes 


} } : ; your Latric@rat ana ’ 
or the poat had not sutheient steam to manage, bay gate, and CoOl- 
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: : ce . al ee 5 ‘ cs Deon call 
trot the vessel, and while 1n that condition the poat was adrawh 
} -_ : \ ; | 7 i 2) > ae ] 7 a oe | 4 } ] 
down bv the foree of the current and carried over the falls of the Ohio 
. : } . > , : | } ry aoe 
river and injured and sunk, that then the loss was o falling 


within the condition and term of t 


i eid al ro, OR , } liahle if t] - 
vides that the insurance COMIPAHY Silali NOt VE Lllavie li LUE LOSs IS 
: ’ . » 4 1] : { | . ] 
caused by the bursting of boilers, the collapsing of flues, the explo- 
a . , i ‘ 
sion ol eunpowder, the derangement Or breaking of the eneoine or 


machine ry, or any consequence resulting therefrom, unless the same 
be caused by unavoidable external violence. 
W hich prayer the court refused ; to which refusal the defe 
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then and there excepted, and prays the court to sign and seal this 
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with the Cincinnati Underwriters’ Wrecking Company to raise said 
vessel, and that said wrecking company took —— of said aia 
under said contract and was - possession of he same in May, 1880, 
at the time that the assured claims to have abandoned t 
the underwriters, that then en could be no abandonment within 
the meaning of that term, and the evidence of the plaintiffs is in- 
sufficient to establish tl 


le Same to 


the fact of abandonment. 
y . > ‘c\y 4 > 7 »¢ > 17 +4 L. t on “hae i+ > 'eetr Ta + | 
Which prayer the court refused, but instructed the jury as fol- 
lows: 
Th ee . : f - . J 7? = — ] Sis a <> pee ~~ € ] ° y 
| 1€ Policy requires the assurea In ease OF any loss or mistfor- 
. . 9) és . . . ‘ } i. 7 PrASIMOCWP ; . i | d +ar . } 
tune’ to adopt prom p tand emclent measures Tor the safety and 
‘ Se ioe sk 
recovery of the vessel.” f the jury believe that the contract with 
the wrecking company Was an appropriat and customary 
JU means Of Saving and snaiiciabeves the vessel, then tne transtel 
of the possession 01 the vessel to the wrecking company for 
| , : 
the purpose Ol enabling it to fulfil the contract and the necessary 
legal cons ees of such kik AEA. genk Staaktn: 6] ee 
1@La consequences of such contract did not disabie the piaintilts 
. a3 . "a ; ’ : , P ane = aa 
from Making an effectual abandonment of the vessel. 
4h ee. i } ce aS eae ee Se oe oe 
fo which refusal] and to which MWISLFUCLIONS the aerenadahnt tnen 
— “pers ) sda 
ind there excepted, and prays 


} . ’ , 
Lhe court tosion and Seal this 1ts four- 

1) ¢ * es 5 ag ee ee eek ey See 

enth bill of exceptions, whi h is done this 25rd dav of November. 


7° 7? >*?77 . 1 a 6 
Fifteenth Bill O} Kxcentions 
é 


The evidence as set forth in the first bill of exceptions being all 
in the defendant prayed the court to instruct the Jury as follows : 

That the reeord of the case of the Cincinnati Underwriters’ 
Wrecking Company against the steamer Alice, &c., in the United 
states district eourt for the district ol Kentucky In evide nce Is COl- 
clusive upon the question of abandonment raised in this case, and 

shows that the assured were not in a conditi 
ol not have abandoned the vessel to the underwriters at the time 
alleged. 

Which prayer the court refused ; to which 
— and there excepted, and prays the court to sign and seal this 
his fifteenth bill of exceptions, which is done this 23rd day of Novem- 
a A. D. 1882. 


> ed . . 7 » © 
Sixteenth Bill of Lxceptions. 


The evidence as set forth in the tenth bill of exceptions being all 
in, the defendant prayed the court to instruct the jury as follows: 

That if the assured failed to receive the boat from the wrecking 
company after she was removed and cause- the vessel to be repaired, 
that then under the terms and conditions of the policy they cannot 
recover 1n this action. 

Which prayer the court refused; to which refusal the defendant 
then and there excepted, and prays the court to sign and seal this 
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JOHN S. ADAMS, &@. 2a 


o4 Verdict. 


In the Cn it Court of the United States for the Western District of 


Pennsylvania. May Vers: 188]. 


J.5. & C. F. ADAMS ) 


Tuer Ortent Mutua INSURANCE COMPANY. } 


Nove mi be r i6, 1882.—The above Case called for trial and 
sworn, viz: Adolph SERRE Abner Tracy, Robert W. Mi 
Joseph Causer, FE. :2 Painter, Howard Bliss, J. C. Wilson, Thomas 
Ker UsoOn, Noble N. ateen i iv I H« wett, ‘Thomas Chalfant, 
and Samuel P. Smith, and thereupon plaintiff opens case and 
proceeds LO otter evide 1Cce Nov. 9 # plal iff | 
ant opens and proceeds to ¢ offer evidence; and on November 22n 
the court having charged the jury, they find in favor of plaintiff the 
. of $5.095.00 


H. D. GAMBLE, Clerk. 


— = 7 Pe 
ee) Judament. 


ln the Cireuit Court of the United States for the Western District 
of Pennsylvania. May Term, 1881. 


Ji.  & Cau we. ADAMS ) 


> * 4 
y } ' | } ty ? tT wl 7fP 7% 6 tf rh Se l oy mf 
overruied, tne ¢ Int, OH motion OL the piit s LLLOTNey y,entel judg nent 
| | ] ‘4 ae = . s . cs ++ + ] To ] oe 
avalnst the defendant 1n favor ol PaAlNcliis tO] fifty-ti sdaslne wmaredad and 
, 


85) dollars, being five thousand a llnety-five 


’ 
il f ve } baa - } or ] an (1592. 8A . +) TOY t TATYY 
id one bunadred anda fl ity-two | O20.) Interest Irom 


[Indorsed: No. 31. Mav term, 1881. Adams vs. Orient Mutual 
Ins. Co. Judgment. Filed Nov’r 18, 1883, as of Mav 29, 18858. 
56 B nad Or) SUpeE Se de 4,9 


In the Cireuit Court of the United States for the Western Distriet 
. 
Pennsvivanila. 


powemaned 


Know all men by these presents that we, The Orient Mutual [n- 
surance Company, a corporation created by and existing under the 
laws of the State of New York, and Gordon Norris and Herman 
C. Schwab, are held and firmly bound unto John 8. Adams and 
Charles F. Adams In the full and just sum of. ten thous iol] 
to be paid to the said John 8. Adams and Charles F. Adams, their 
n attorney, executors, administrat | : D 
ment, well and truly to be made, we bind o urselyes, and each of us, 
wadh exe: nid enets 0) cide fein, adkabined aad ake a ls 
ind severally by these presents 


Ors, OF assl 


oa aati fy sate ee thoes . , a ee ‘ 
OF elie Ne eS ae eBay, GETS. i ase aa " ’ Ps OPTS es 


URANCE CO. VS. 


and dated at New York the sixth day of July 


; 


rd one thousand eight hundred and eighty- 


ittsburgh, in the State of Pennsy yivania, in a 
ircuit court of the United States Fes the 
nla. in which John ‘8 ane and 


dant. a judgement Was sel wh AQ Al al 
nu 4 ? ‘ = 
Mutual [nsuranee ¢ ompany, and the Sala 


' -_ } 4 
Insurance Company has obtained a writ of 


391d yu ioment and lodged the Same and 

lointifi ie clerk’s office of the said 
admonishing them, the said plain- 
Supreme Court of the United States at 


\\ ashington Ol} the Seco! nd Monday 


the above obligation is such that if the said 
urance Company shall prosecute 1ts sald writ 
r all iages and costs if it fail to make 


wea ll oy } a ns a h »eEraes 
e null and voila: otnerwise 


RIENT MUTUAL INS. COQ., 
\LFRED OGDEN, [ SEAL. | 


| ee ~ / vy, sf. 
is. bod du. LSEAL. | 
HERMAN C. SCHWAB. [sEALt. | 
iken and acknowledged this 6th day of 


= ARD L. ORDER. 
Se » District of New York. 


duly sworn. doth depose and say that he re- 
Hi ft] he city of New York, in the 
rat he is worth the sum 


a { 
lollars over and above all his debts and lia- 


xemmpt by law trom execution. 


G. NORRIL. 


f i YY OT Bese LSS3. 
EDWARD L. ORDER, 
se tlre $7 Lristrict of Ne lv York. 
i ¢ 


} a duly SWoOorl. doth depose : and s; Ly that 
district of New York: that he is worth the 
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ADAMS, &C. 
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JOEIN 


PENNSYLVANIA. 
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PE is ttle mattis 


‘ eee ee ge eee se eS BPRS ee 


IN THE 


Supreme Gourt of the United States. 


OCTOBER TERM.—1886. 


Tue OrIENT MuTUAL INSURANCE Co., ) 
Plaintiff in Error, 
nS. >» No. 220. 
Joun S. ADAMS, e¢ @é.. ¥ 
gf yr oY } 
Dr ] ndants f f V7 7 OF } 


0 THE CrreviIt CouRT OF THE WESTERN 


Disrricr OF PENNSYLVANIA. 


(he defendants in error, as insured, sued the plain- 


4-5 & . 7s) > «yy ’ bd c™ a4 - , } H * 7721934 - »+¢ >, 

tiff in error, as insurer, in the Cireuit Court, on 
n12 , Cann +) ene ™ Os t rs wsranat 66 A lie 9 

po1ley Or marine wmsurance on the steamboat Allee, 


to recover for a total loss. 

The questions in the case are: 

ist. Whether the loss, which was caused by the mis- 
eonduct of the insured, is within the provisions of the 
poliey. | 

27. Whether the loss is within the express excep- 
tions of the policy. 

3d. Whether, if there was a loss, for which the in- 
surer is liable, the insured had the right to abandon 
for a constructive total loss. 

iti. Whether certain evidence was improperly ex- 
cluded. 

The insured introduced in evidence the policy, 
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engines; that the mud-valve was then out of order 
and threatened damage to the cargo, and that repairs 
were necessary ; that it was necessary to blow off steam 
to make the repairs; that the steam was thereupon 
blown off to permit repairs to be made; that the mas- 
ter knew that repairs of the mud-valve were necessary 
t] 


and came on board and saw them going on: that he 


had drunk liquor that morning; that after seeing the 
repairs going on he went on deck, and without making 
inquiry of the engineer as to the condition of the 
steam, or receiving any signal or notice from the en- 
vineer as to the condition of the steam, he caused the 
“Alice” to be let go from her moorings; that her pos- 
ition then was such that if unmoored without steam 
on she would be carried over the falls; that there was 
not,at the time she was unmoored, sufficient steam in 
the boiler of the *“* Alice ” to propel her; that she was 
carried by the current over the falls against a pier, 
and, in consequence of damage thereby received, sank 
in eighteen feet of water. (pp. 10, 11, 12). 

The plaintiffs below introduced testimony tending 
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and that the whole insurance on the “ Alice” was 
S18 000 (fol. 234.) The defendants below introduced 
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an her moorings for some hime: he had been on shore 


(where he had drunk liquor); he knew that the mud- 
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knew that the mud-valve was connected with the 
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float over the falls if she were without steam. With 
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wrong-doing, as where a steamboat cap 
to increase the speed of his boat for the purpose of 
winning a race, makes use of turpentine for fuel, and 
in consequence the boat takes fire and burns up, the 
insurer is not liable.” 
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Beach on Contributory Negligence, p. 401. 
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or misconduct of the assured or his agents, not amount- 
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ranks much more frequently. For if the proximate 
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ing in the morning, in consequence of which the boiler 
pipe burst, in consequence of which goods were i-1- 
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the proportion of damage. Such stipulations have 


been enforced without question. 
The authorities sustain this view. 


The assiured cannot abandon on accounts of the day 
MV ment Ga MgeT of y tota I Jo8 G 
Hall os. Franklin Ins. Co., 9 Pick., 466. 
In two cases the policies construed were similar to’ 


7 


the present one, and the right to abandon was treated 
as dependent on actual loss. 
Ins. Co. os. Chase, 20 Pick., 142. 


Reynolds os. Ins. Co., 22 Pick., 191. 


ie stranding or submerging of a vessel is not nec- 
essarily a total loss: an abandonment under such cir- 
cumstances is not binding on the insurers, nor are they 
concluded by the report ot a SuUrvevor, condemning 
her and recommending her for sale. 

If they can repair for half her value, and take pos- 
session for that declared purpose, they may return het 
to the owner. 

Wood vs. Ins. Co., 6 Pick., 479. 
Ins. Co. vs. Chase, 20 Pick., 142. 


11 Pick., 90. 


Where the assured in a policy on a ship which is 


Sewell ws. Ins. Co., 


stranded, and greatly damaged, offers to abandon her 
to the insurers, and refuses torepair her, it seems they 
may repair, and if the repairs are less than one half 
her value, return her to her owner. 


Peele os. Ins. Co., 7 Piek.. 254. 


In a case in which the language of the policy was 
identical with the present policy, it was held that 


both (insured and insurer) are at last bound by 
test of the actual cost of raising and repairing the ves- 


sel, and by the construction which competent author- 


ha 
LILO 


ity shall give to the terms of the parties. 
Ins. Co. os. Packet Co., 7 Ins. Law Journal, 557. 


| ih . PAN ,e) f ‘>, » 3 . 7 yar } +t thp ly 
rile ASSUPECG had renounced in thie plainest terns 


his larger right of abandonment; but the instructions 
. d 1 — : } . ’ > i*# + 2 ~ 4 » | 
ed the contract and renunciation, and treated 

Ls one resting on the general rules of law. 


\n extreme case like this illustrates the importance 


s 7 . ' . ‘ . ravi ie 

tT the stipulation in question. Che contract of insur- 
mawvar "T &. 4 > ‘ah a } ++ .) tet “) : »e> < 4 
ince 1s one Ol made PVELGLy. the stipulation has the 


rendaenecev to preserve this character oj the contract. 
} 4 ~ y ‘3 . : >} € " 134+4 > . ‘¢) 
md to prevent 1ts conversion into a conditiona! sale. 


t 


It is a stipulation which promotes public policy, and 


.e a Pe i ec He eas 

hould be favored, and should be liberally construed. 

] : i ; . 7 , 

independently of the error of ivnorine the effeet ot 

. 7 se 7 | ¢ ‘. at » oe ° . Aci : 

the contract on the rights of the parties, the instruc- 
tons were incorrect. 


[t is not merely a probability that the damage will 
reach fifty per centum of the agreed value, but the 

ighest degree of probability that it will, which is 
eround of the right to abandon. 

‘The highest probability,” “ all human probability,” 
are made the tests by Judge Story. (Bbradlie ws. Ins. 
Co., 12 Pet., 378.) “The highest degree of probabil- 
ity” is the test proposed by Lord Ellenborough. (An- 
derson os. Wallis, 2 M and Lelu, p. 

This criterion, viz, the highest degree of probability, 

as — proposed to the ivry as applicable to the case 
of the “ Alice.” Not even the criterion of a “high de- 
cree of probability” was proposed. The jury could 
very well have understood the instuctions to mean 
that if there was a chance of the damage equaling 
fifty per centum of the agreed value, the owners could 
abandon. 

[V. If the court was correct in ruling that there 
mere probability of the stipulation damage was the 
sround of the right to abandon, the fact that the vessel 
was actually raised and repaired for one quarter of 
the agreed value, was important evidence as to that 


probability ; the court erred in excluding evidence of 
that fact. 

The court by its instructions, (in the 8 bill, fol. 
30,)and its refusal, (in the 15th bill, fol. 48,) practi- 
cally exciuded the consideration of the fact from the 
jury; at the least, it misled the jury as to the value 
of the fact as evidence. 

On the issue whether a thing can probably be done, 
the fact that it has been done is relevant. It is not 
conclusive, but it enables the reasoner tu better meas- 
ure the fact from which the probability is to be 
inferred. 

On the issue whether the “ Alice” was damaged to 
the extent of $13,500, the fact f 


less than $6,000 was a fact which the insurer was 


tow 


lat she was damaged 
entitled to have submitted to the jury. 


“ Unseaworthiness during a voyage is strong proof 
of unseaworthiness at its beginning.” 


Kast os. Delaware Ins. Co., 2 Wash., C. C.. 375. 


It is submitted that the judgment should be reversed 
and the verdict set aside. 
JAMES LOWNDEs, 


Attorney Jor Plaintiff nN HNrror 
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Supreme Court of the United States. 


October Term, 1886. No. 220. 


THE ORIXANT MUTUAL INSURANCE COMPANY, Plaintiff in 
Brror and Defendant Below. 


Seep SUS 


JOHN S. ADAMS and CHARLES F. ADAMS, Defendants in 
Error and Plaintiffs Below. 


In Error to the Circuit Court of the United States for the 
: Western District of Pennsylvania. 


STATEMENT OF THE CASE. 


[t is quite difficult to gather from the record the facts in this 


Case. None of the testimony except the POLiey of insurance Is 


returned, but taking that, and what the jury under the charge of 
the Court must have found, a brief statement of facts would be 
as follows : 

On December 29th, 1879, the Orient Mutual Insurance Com 
pany, the plaintiff in error, issued to Jd. S. and C. Fk. Adams, 
the defendants in error, a policy of insurance upon the steamer 
Alice,” insuring her from noon of the 3lst day of December, 
[879 to noon of the 3ist day of December, 1880, against the 
perils ‘tof the sea, lakes, rivers, canals, fires and jettisons that 
shall come to the damage of the said vessel or any part thereof,” 
during its navigation of the Ohio and other rivers. 

On April 28th, 1880, the **Alice™ was destroyed and sunk in 


the Ohio river near Cincinnati by a peril of the river. Every 


J oe 7 Virtual Tas / 1”. a9 e “4 Adams & Ps ke Adams. 


3 of tz’ «} ‘ ! a 4- | —— . ‘ a ] . } . itl +4 va’ 
evort was made bvthe owners fo raise her Dut without success, 
and her toss being equivalent to nity ow) per cent. of her 

yp? j crevlrwega —— 4] " e o% 43 es ein) » ‘ 1} +4 } ) , cy : a6 ‘tiecable 

rreead Valle lh the POLICV (B24, Vy) ANG IT DEIN Ih prar ICs 
to reeover and repuir the vessel. on May 18th. ISSO, the owners 

] | | ] : i 4] v6 a ‘ = 
adanagoned her and Gave que notice to The Insurance ComMmpantles. 

Phe total insurance on the vessel at that time was (818,000) 

Biss , , } 1} , ° oes ° \ |] 
eionteen Thousand Gollars, represented nm seven Colmpanhtes. AAI! 


the companies except the Orient Mutual Insurance Company 


- 
> 


at settlement, assigned 


ro them ali their (the msurance companies ) interest in the ves- 


: } 4] | ] i * ] ] ns : 
sel which they had gained by reason of the abandonment being 


the thirteen-eighteenths Lo-1s Subsequent to the abandon- 
; 
ment the vess« Was II] \dimiuiraity on maratime lens and 
— 2 ) +1 : cp +} 
sold and the owners claimed and received the thirteen-eighteenths 
OF the proceeds « the sale, being their proportion AS represent: 
! . 
ing the insurance companies which had settled with them. In 
he spring of ISSI, more than one vear after the abandonment, 


he steamer *‘*Alice™ was flonted off hv a these ‘dinarv rise 1 
i} Ale] Lil ras 1oated Ot yan extraordinary rise 1n 


phe ivcubistan CS bnmediately preceding the accident LO the 


‘**Alice” were in part in dispute in the Court below, but a fair 


statement of them 1s bel ved to be as follows : 
‘| ne Alice Was oO ad VoVagve down the ( yhio river and stopped 
at the port of Louisville to receive and discharge freight. Land 


. ! von 1 } : —% ‘ — y ) eee 
ing at a barge belonging to the steamer ‘*Annie Kelly.” the 
Alice was tied up and the Master went on shore. Then the en- 


eineer, because the mud valve or mud drum was leaking. 


It) 
] € 4 : ia , 45° ryy} > . > - ] 

order to repalr if, blew off stein. Phe Maste) returned to the 
5° } * } © + . , 

Alice and either saw the engineer repalring’e the mud vaive or 


, ¥ . | . y rsy 
Knew such repalrs were DeIN®e?’ made Phe Insurance company 


Cr | ¢h-« " wliar —~ — ee : < siecle 
claimed that in order tO Make such repairs 1f Was necessary to 


blow off steam and that the Master knew the Steam had heen so 
blown off, while the owners claimed that it was wholiv unneces- 
sary to blow off steam to make = such repairs and denied that 
iad been blown off. After the repair 


, } ] — . ] ] , , ° ] 
of the miud valve was completed, the Master rang the bell to 
oo 


> a 4] ] i] } } : 7 rr 

vet ready and aiterwards the bell fo tet ner Fo. The Insurance 
. } } ° ; } ° > 

company Glaimed that it was the duty ol the Master before 


° ‘ ey ‘) 
ASS*G? iv nts OTF hy por. o> 


ringing the bell to let go, to have inquired of the engineer if 
there was sufhcient steam to stem the current wlile the owners 
claimed there was no such duty on part of the Master, but on 
the contrary, if the engineer did not have sufficient steam it was 
his duty to have so notified the Master. The vessel drifted into the 
river, the Master making every effort to land her, but without 
SUCCESS, ana the steam being iInsuticient tO stem the current, 


she was carried over the falls and sunk in about eighteen feet of 


ws 


water. 


~ 


The mud valve or drum is an attachment to the boiler used 


only tor the purpose of cleaning the boilers from mud and filth 
] 


and water. It is not connected with the engines or machinery 


. ? 6 P | ° } , 4? 
of the boat and the boat ean be navigated with perfect safetv 
i ‘ 


— | « 
] 


leaking. 


— 


} 


with the mud valve 


‘ 


On the trial in the Court below, the case turned (under the 
rulings of the Court) on questions of fact, all of which were 


found by the jury in tavor of the defendants in error. 


ASSIGNMENTS OF ERROR. 


Section GY. Of the Revised Statutes, requires that there shall 
be annexed to and returned with the writ of error *‘An Assign- 
ment of Errors.” Section 4, of rule 21, of this Court, pro- 
vides **When there is no assignment of errors as required by 
section 997, of the Revised Statutes, counsel will not be heard 
except at the request of the Court, and errors not specified AC- 
cording to this rule will be disregarded, but the Court at its op- 


tion may notice a plain error not assigned or specified.” 


The plaintiff In error has not complied with the Revised 
Statutes in this respect. The assignments of error are not an- 


nexed to or returned with the writ of error. 


The “brief” of the plaintiff in error has four (4) assignments 
of error, no one of which is in accordance with rule 21, which 
Says. ‘When the error alleged is TO the charge ot the Court. 
the specification shall set out the part referred to, totidem verb/s. 
whether it be instructions Given or instructions refused.” 


wury should besatistied that the Cap 


i Orr nT VW r) “ad Jani. fv aan, J. N. Adawis at rx Fe. Adains. 


it is not desired to take advantage of a failure to comply 
strictly with the rules, but the utter disregard of them in this 

ise leads to misapprehension as to what the Court below did 

er 
POINTS OF LAW. 

first. —The tirst Assignment of Error is in these words 

‘That the Court err ruling that the loss being due to the 
iis nduct of the imsured was within the provisions ot the 
policy, and in retusing t ule that the misconduct of the insured 
qischarget Ne al 

A disregard of the rules of this Court in the Assignment of 
Krrors requires us to insert here at leneth what the Court did 


. . y ’ , ° 
i j } \ P 
| [hie WISCONRA ie? OF The neUped. 


tains the following request and 


wt} } ; >| +) 
it) Ss] XK | i> (>| ( { )i >] (“qT 
’ . 
4 ’ + T 17 
the Tollowing answe O it 


‘The mere fault or negligence of the captain of the vessel, by 
Alice was drifted into the current and drawn over the 


which the 


falls. will not constitute a defence for the company, unless the 


tain acted fraudulenty or will- 


‘ 


fally with design in so CLOTND". 


the seventh bill of exception contains the following request 
and the following answ 


uid find under all the evidence inthe case, that 
under the established custom of the river the engineer should not 


am on the Alice on the morning of April 
ithout notifying the pilot or captain, and that ata 


A 


de at the barge Annie Kelly it was 


. 1° ] ee . 
le) tr) i}}} 0 SUCci) as rhe Allee ee ree 
es _—_ 


mthna 
In to receive notice from the engi- 


] he 1 
not the custonl of the cap 


neer hetore letting bont O71 That he (the Cngimeer) Was ready 
nthe captain of the Alice, on the morning of 


1880, if he was without knowledge that the steam 


Points of Laer. 5 


had been exhausted, was not guilty of any such fraudulent or 
designed action as would constitute a defence to this action.” 


Which prayer was denied, but the Court instructed the jury 


as follows: 


If the jury find the facts as herein stated the captain of the 
Alice was not guilty of such fraudulent or designed action as 


would eonstitute a defence to this action. 


The following requests were made by the plaintifi In error: 


The eighth bill of exception contains the following request 


i 


and the following answer fo it i 


“If the jury are satisfied from the evidence that the accident 
and loss was caused by the misconduct of Captain Charles F. 


Adams that then the plaintiff cannot reeover. ” 


Which prayer the Court refused, but instructed the jury as fol- 


lows: 


‘That is true if the jury is satisfied that the conduct of the cap- 
tain is properly characterized. If he designedly or recklessly ex- 
posed the boat tothe dangers of navigation at the falls, knowing 
that she was not in a condition to encounter them, he was guilty 
of misconduct such as would relieve the defendant from lia- 
bility; but if the proximate cause of the loss was the stranding 
of the vessel this was covered by the policy, and the defendant 
is not relieved from liability by showing that the Joss was re- 
motely ascribable to the negligence of the captain or the other 


otheers Or employes.” 


The ninth bill of exception contains the following request and 


the following answer: 


“Tf the jury are satisfied from the evidence that the accident 
happened in the manner detailed by Captain Charles F. Adams 
in his written report of the accident made on May Ist, 1880, to 
the local inspectors of steamboats for the port of Louisville, 
Kentucky, to wit: ‘That after discharging the Louisville 


he LPB f a? aN « ot >. 


Adaiis a G Be I Adams. 


. ’ } | ] ] 4 ‘ > - 
rei@ht atl the whart boat we Then dropped down to the barge of 
‘ . i 1] } s a aoe ae , ied : ° : 
ne steamer Annie NelLeV. Wnere she recelved A () barrels of ol] 
‘ : ; . . , a : 
nd Tour COOK stoves and fixtures, expecting To Lo immediately 
over the talls when all our freight was on board. When about 
reaadv TO start ne mate intormed me that a POINT flee DiIOWn OU 
Of The mud vaive | waiked to where rhe engineers were re 
. . j a | ’ } ’ > 4 | 4 a : . 
pairing if. and waited unfii they had finished PC pal ring it. I 
] 1] +] be 
then went Torward and rane bell for them to cet ready. [ then 
hall — : : ; 
Valked upon the root and rang my bell to tet her go, SUpPpPOsInNe 
i i « 

j i 4 . ' i + | et 4 ’ fa } , > | .6 ] . 
clll Waals reat ' j fle i rage red tiie Prot i ) COTTI( cL ii «Lf ()]) her, 
when th eer sounded fhrough thy 
STCA] i « rive I 


Trubnipet he had no 


od, and the boat was then at 
e merey of . it. we managed to get a line ashore, 
t too late to s thre Current Was so Strong threat it 
parted « | dritted over the dan: and down the river 
against the bridge, when we struck the pier, knocking a hole in 
her side forwal tf the larboard evlinder. also knocked her 

ehimne vs 1) Ve drifted nm down to neal t} 
\ ( ‘ \ 4 Stl ( | 


, 1 Cement 
ie A nek the bank and sunk in about fitteen feet of 
wate) ious to strikine the brid 


4] ste, wre ; 
O° The priage the anchor was thrown 
' ’ , eee ’ : ] | ’ = ee . " ‘ 
over, DUE Talled to do any Good All due exertions were made 
tO Sa\ the steamer. Phat then the eonduet and acts ot the 
captain shows either misconduct or inecompetency, and the vei 
te = : _ | ty j { ’ : . 
qicT Should ) r T (Lil) 
y} ] ] rt | 
Which praver the efused 
i . 
fhe tenth bill of exe prion Contains The following 
the follow? 


ig request and 


= v1 } 1} 4 P j } } 4 . ‘ . 
| “That the following statement made by ¢ aptain Charles f 
Adams to the United States loeal Insp tors of steamboats for 
; ae ' as j me 
the port OT Louis\ ule, NWenTuHEKYV. In his testimony, hetore them 
on the 4th day of Mav. ISSO. shows cross misconduct on the 
par oft the Captain in the na 


bel\ lation and control oft the vessel, 
to-wit: ‘‘Abe > 0 cloel | e landed at the whart bo 
uirth street. to ! 


at. at 
: ° *}} 
De tee pul OT some Lou 

bd } } , , 
laid att 


Isviile freight. We 

ne whart poat until about S25). when We dropped down 

to the barge of the steamer Anni Kelly, lving about the foot 
of Fitth street. tor th purpose of taking 


-_ 


‘ 


@ on some freight. We 


ar ha. 
ee a 


laid there only ten or fifteen minutes. I went ashore. and re 
turning shortly afterwards, the mate told me the engineers had 
. " 1 4 war ’ 
some repairs to make. [went back and found a joint had blown 
> } } . ° 1 . 
out of the mud valve. [| then waited until thev were done. — | 


> 1] ] | 
then went forward and Paleo” my hell for them to ovet ready, 


supposing they had steam enough to stem the current to gef 
, r ,* } ; 4 ‘ } a . : ; } 1? 
from the landing. J then went upon deck and rang the bell to 
? , * | } | 

let go, which was done. 


— 


Which praver was refused. 


~ 


The abstract proposition ot law the Court in the foree 


unswers declared was that the mere fault or negligenceot-the 


~ 
-_ 
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~~ 
-_ 
~ 
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captain would not constitute a det 


: } ] . : ] 4 | ' + » ] + | > 
fraudulently or wilfully, but the Court affirmed the request em 
braced in the Kighth sill of Exceptions, that if **t 


of the Captain enused the loss the owners could no 
ry ‘ } ; eye Y ' . 7 , 7 ? 
Phe Court added that ** if he «¢ aptain) desrynedly or recklessly 
] } ae - ,* scrratian aF¢ ti {*., 1] | 
CAPOSeda the Oat TO the danvers OF havigation at (he Tall Ik 


+ 


il she was not In a condition to encounter them. he was 


’ 


] , ‘ 
wullfy of} weesconduct. SUCH a 


ioe a ; e 
~ vould reiieve fhe defendant trom 


[t is submitted that error (if there be any) was in aadoptlnig a 


rule too tavorable to the Insurance Compan yV,. IN relleving@ if. for 


a6 . . ] 


ee‘, ‘ . } ] 
even if the Captain had been *S reckless ~ in exposmg the vessel 
to the danger of havigatlon it would not have released the [n 


SUTers. 

Phe rollowimng considerations and authorities would seem fo 
® . oe, 2 ‘ | | . | 
fully Sustaln the position that the (court below committed no 
error against the Insurer. 

(a) Admittedly the ** Alice Was iost Dv a peril of the rive 
" . ’ 1? : 4 , - - 6? ] Pe | . or ] 
for she went over the falls, ran against a plier of a bridge and 


sank in deep witer. 


ryt * * } . > 4) . ' * } ° 
Phis beige so, and a pert Or the river beng Tir PrOoLtinidtle 
, 1 ' ‘ es . } } i a | D ze 
cause of the loss, the taet (if such it be) that the negligence ol 


| , : > . ; oe | Z } | .¢ git s YT 
rhe ( aptaln or crew remotely subjected the vessel to the perl 


‘ (}) yy nT Miutual Ins. Cv. OS, m i SN. Adams 4G ( é F. Adams. 


>. F ° , s | > ] 7 q 7 ’ . 
Will not constitute a defence fo the action. Really this proposl- 


‘ 


blo} decides this (‘ais 
] . ‘ : > J . oe . 
A moss the proximate cause ot which IS a peril 1}i- 
: j : 4 : i aes Pe +] ; 1+} | ] » ye 
sured agmaimst is a loss within the policy, although the remote 
rence ol the mgsrTers or mariners. 
’ ' } ‘ ) pede _ : 
Patapsco Insurance Co. vs. Coulter. 3 Peters. 222. Waters 


vs. Merchants’ Louisville Insurance Co... 11 Peters, 218. Co- 


lumbia Insurance Co. vs. Lawrence, 10 Peters, 517. General 
Mutual Insurance Co. vs. Sherwood, 14 Howard, 361. A mer't!- 


' 1S] t ? S. lusty, 7 Penna. ‘st.. 230. Wilson vs. 
Suffolk Insurance Co... 8 Cushing, 496. Ins. Co. vs. Transporta- 


= *% 


veeenet 
— 
“Ae 
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j 
we 


(b) The act of the Captain or crew which would release the 


Insurer is not mere negoligence or carelessness. but it must 


=m Nealia nCe OT S&é Prants Or OF th Te pdt 4S Fis he Te WiC, 
> s , . P } * e 
OT ay DPPODP Lé TOPS. HWVLESS OF such (f chapacte ” 8 to SUSTUMEN 


, j . ; ; 7 . : | 
This LP PUTATION OT TPAUd tik le S2YU720. 


Patapsco Insurance Co. vs. Coulter, 3 Peters, 222. Phoenix 
[nsurance Co. vs. Erie Transportation Co., 117 U.8., 323. Catlin 
vs. Springfield Insurance Co., 1 Sumner, 454. © Williams vs. 
Suftolk Insurance Co.. 3 Sumner, 276. 

(¢). The negligence of the owner is no more a defence to the 
policy than the negligence of his servants or agents. That is 


the Insure: to successtully defend must show fraud or design. 


This Court so held in Patapsco Insurance Co. vs. Coulter, 3 
Peters, 222, when it classed the proprietors with servants and 


le. In the latest case where 


agents and governed by the same ru 

mga see * 
this question was considered, that of the Phoenix Insurance Co. 
vs. Erie Transportation Co., 117 U. S.. 3238, 324, 325, this 


Court assumed the correetness of that rule. and there cited ap- 
provinglyv the case of the North British Insurance Co. vs. Lon- 


i < 
don, Liverpool and Globe Insurance Co., 5 Ch. D., 569, d5s4, 
whnere 1f Was unquestioned that a loss occasioned by the owners 


rence would be cove read by the policy. 


‘ 


} 
new! 


< ‘< 


In the American Insurance Co. vs. Inslv. 7 Penna. State. 229. 


Points or Law. 0 


‘ **y . 4 ' . ’ , } " 

C. J. Gibson. stating that the Enelish eases holdine that mere 
: . ] , a } a da enter sala cient } = 

negligence would relieve rhe Pnsurel alt OVeETTIUI¢ Esa ceeceeaeces . 


2 Poiahls ly y oy +" | ‘ 
Puble Polley requires no more thah thal a hah De hol 
tered ‘against his own ki vy. which j 
suifered To insure a@alnst his Own Knavery., which is not to be 


} } ] . ' . ; ° 
protected Or encouraged DV any means: Tor though the maxim 


y . : As = | es eRe 
i°*¢ SPOnce a7 SUP PIO US applicable ro the reSpONSLDILIEN Or a master 
for the aets of his servants, vet the insured, so long as he acts 


with fidelity, is answerable neither for his servants nor top Adin 
self.” 


Phoenix Insurance Co. vs. Cochran. 51 Pa. St... 152. John 
son vs. Berkshire Insurance Co... 4+ Ailen. BSS Theobald vs. 
Railway Assurance Co,, 10 Exchequer, 45. Phillips vs. Insur 


ance, page 00), Sec. L546. 


re = 
(d) If the facts were as‘assumed in the requests to charge con 
tained in the ninth (9th) and tenth (10th) Bills of Exeeptions 


{W = ; ] , : — ; a >" — . 
(Record pages 18, 19) it did not show misconduct or fraud or de 
sign (oreven negligence as we claim) on part of the captain. 


The report and portions of Capt. Adams testimony embodied 


in those requests briefly show—that the ** Alice” had received 
} 


: bes } , ao hae . | Pe. ; 
certain treight at the barge of the sfteamel Annie Kelly. and 


was ready to start when the mate informed him the engineers 
were repairing the mud valve. He (Captain) waited until the 
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he ale | Toy Poem lO (ei 
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repairs were completed and then ** range 


y as e 1 4 | 
PCAAY (page LS) ‘supposing they had steam enough to stem the 
« \ ‘ ‘ 


eurrent to get from the landing (page 1), He then went up 
} } | j } 

on deck and rang the bell to let her vo—and the hnes were 

> , y ~ 2 Pa . . } * 

thrown ott. Then. and not until Le. the ¢ ngimeer sounded 


through the trumpet he had no steal. 


Che defendants in error on the trial in the Court below, gave 
e. . } 2) 7 | . e. 
evidence tending to show that by a usage of the Ohio rive 
° ‘ ‘ _ | uma ied pO ae | ma wk cha © —~e ‘ , 17 
(pages I4, 15) the engineer gives the captain notice of exhaust 
P q i 
ing steam, and that unless such notice was given the captain as- 


sumes the vessel has sufficient steam to safelv nay rate any part 


of the river. 
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On the contrary the Insurer (page 14+) gave evidence tending 
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to show— that 1t was the custom of the river Io} tne Captain to 1n- 


y 7 , 7 . 
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({u1re O The ¢ critie [ nad steam before LIVING the order To 
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7 | 
eT oe Phe Insure tt captain knew that steam had 
, | 7 7 
; = + ) TR . 
peen DLOW OTT sine med Pct Tire Cialth. 
4 . e e s% 5 | 
> . * i . . ¥ se 3% ‘ " ‘ 
Atte) rhe engimeer s warning every erort was made tO save 
rive c(?s> ( te cl re Was r( yt dsiOTe but rie 4 irre 1] 
— . + . + . . ] se rsy 4] he) ’ . at 
Was SO STVONLR IT parted and Ce ancnor Was Thrown over, Lit 
4 ‘ ‘ 1 
PalIeC dG TO GO al rq) \ (| exertions were made to save the 
steamer 
| t% , r } we ’ 1» } tT ; | : = » t + | +} ah, 
i WOLLEL SeC@eQh thal ho AaArYuIMmeht IS Weeaed to Prove Phat such 
a State of facts does Ot show elther Traud or misconauct, or 
iz { : 
eckiess ! ie Captain 


if the cust OT Thre iver was that the engineer at a tem 


porary Janadimg Is notify the captain Wf he has not suth 
S| 4 Re a . a a it 
Cle] stex Mn if as not even negigence in the Captain, but 


It Mas Neg rence In the engineer Phe pur seemed CO have 


If on the contrary the captain should have by the usage and 

_ f ‘ = | i " : aa aa {° +] “1 : > ] ar . 
CLUSLOLILS tT tne Privel nagulreaQ OF the ehYVviheel if ne had stean). 
- ; ¢ ee . m } i . s 
put did not do so, this is not Traud nor misconduct, but negli 


ence. Capt. Adams Was nota prohibitionist but the Insurer 


did not even prefend atter the proof was In that he was on this 


: . } . an b ° 
oceasion in the least under the influence of liquor. HLle did use 


In Levi vs. New Orleans Insurance Co... 2 Woods (Cireuit 
Court) Report 64, a case before Mr. Justice Woods, the action 


] Bee : ] ; 
was forthe loss on a marine policy, and one of the defences 
Xr his + | 7 4] ' | ’ ] + } 1+ " ¥ ] {}5 
was that the loss occurred through such fault on part of the ofh 
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cers of the vessel as relieved the [nsurance COMMpPany from 1 


. 4 ee j po } . : 
bility. [t Is quite a paralie!l Case and we cite at some length. 
Mr. Justice Woods said: 

8 6 Is the settied rule that negligence and carelessness are in 


sured against. wile misconduct, which is a violation of definite 


heal 
} ; {" hen alk . . } - 93 ’ 
law, ad tOrolrmaedl aCt. IS Neve! Msured AGAINST. Flanders (>)) 
she lnsurance, me bt Fe dedorn f ITIZeMS [uis. ( Oo. VS Marsh. 3 Wr.. 


386: Jolson vs. Berkshire Insurance Co... + Allen. B88: The 
Phoenix Ins. Co. vs. Cochran, 51 Penn. St... 148: Chandler vs. 
Wore srer Fire lis. Co... 5 Cush... 2S: Goo ln in Vs. Harvey, 4 


Adol & Ellis, 87, 


fsis 
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Judo Sfory Savs ‘ hie next question is whether a SS DV Tire 
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ISUTAaANCe CASES, THIS Was a Cy ult STO] 1} YC ! | NOLS! 

alt ae ; ; ct Be * [aw ae Pee ee 
and American COUTTS. But 1} Kne@land Pe polut Was Corn 
} } } . > } ryt > } ’ } ¥ ‘ 
pietely setried in Bush VS. Phe Roval Exchange ime. Sk. 3 
» ‘ +) ] . , a .* '% ] + | . , § 
Barn. and Ald... SY. upon the veneral Ground that cd@usd prowenid, 
et non remota spectatur, and therefore that a loss whose prox] 

fea ee : ; Py t a , " 1} : | 1? rhs " ‘ ' } or 
biate Cause Is One O I CHUIMePATeCC PFISKS Il) tile Poll S Charo 
‘ ‘> ’ i : we i ’ : »yF +) if ) Terri t i i ay) , “a ae " " . ‘ x ) 
Die it) i fit LLTi¢ Crwrit¢ i Be LithHoule ti Like 1" Lote CELLS ¢ illicit \ rye 

, 2}. ,? , ’ . , 7 

traced to the negiigence of the naster and mariners, The same 

, wh te 2 - ot oXCLY 62 Pe oth Dae ru” [. ; > 
doctrine was afterwards afhrmed in Walker vs. Maitland. 5 B 


& Ald... 171. and Bishop vs. Pentland. 7 Barn & Cres... 219. and 


IS HOW deemed mMecontrovertibls eSTAaADIISHed., Phe Scale Goctrine 


a" 
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~ 
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was ful iscussed and adopted by this court in the case of the 
Patapsco Ins. Co. vs. Coulter, 3 Peter, 222; see also St. Johns 
s. Ins. Co., 1 Duer, 371; Hynds vs. Schenectady Ins. Co., 16 
sarb.. 119: Gates vs. Madison Ins. Co... Seld.. 469: Catlin vs. 
ns. Co., 1 Sumn., 454: Mathews vs. Howard Ins. Co... 13 
arb., 234. These authorities establish conclusively the doe 
trine that mere carelessness and neelivcence of the master and 
othcers ot cl boat do not relieve the Insurance companies Prom 
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liabilitv for a loss occasioned thereby. 
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** The question remains, were the officers of the Sabine Cult 

: . 7 } be } . 
ot misconduct, or of carelessness and negligence only / Mis 
} . } > } . e ‘ ty ] ] t 
eonduct is defined to be a TPaANSLVEeSSION Of SOME @sta dished ana 


} . ~ } : . . . . " ? ; 
definite rule of action. where no discretion is left except what 


Btu ; ee oat ee . ‘& 
necessity may demand, clS contradistinguished from neghigence 
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CALTCICSSHNESS ANG UNSKITITULNESS, WHICH Are TRANSZTCSSIONS OF SOME 
, te Ps . . } + } 

established but indefinite ruie OF action, where some discretion 


is necessarily left to the actor. Citizens Ins. Co. vs. Marsh, 41 
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Penn. St.. 386. 


66 3 | aa. ans wha " oe ; 
[ think no better illustration could be CIVen OF What COonsti- 


a L2eee.) nee checbivcarnsl 
tufes carelessness, negligence, and unskilifulness as distinguished 


from misconduct, than the conduet of the pilot of the Sabine, 
which caused the collision by which she was lost. He failed and 
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neglected to follow a custom of the river, well known and estab 


12. Orient Mutual Ins. Co. vs. J. S. Adams & C. Ll. Adams. 


lished, but not prescribed by any positive law. That custom 


was that ascending boats should run under the points near the 


the current. while descending boats fol- 
lowed the main channel or thread of the river, so as to take ad- 
Vantage of the current. <The neglect by the pilot of the Sabine 
to observe this rule resulted in the collision. But this was no 
misconduct; there was no willful violation of positive law. If 
the pilot eould see along the bank ot the river for <i long dlis- 


tance, and there was no boat coming in an opposite direction, 


there was no positive law of the river to forbid a descending 


—s 


Oo he shore. But the fault was he ran near 


boat from running pear 
Srore af night and when roundadmeae a point where, 1 he hap- 
,° ? 


pened tq) Cr ahi aSCenadmMe boat, there Was danger ot collision. 
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This was neelig e, carelessness. and unskillfulness, but it was 


ae | cite two Instances of misconduet taken from reported Cases, 
which will show how far the conduct of the pilot of the Sabine 
talls short of misconduct. The captain of a steamer, while racing, 
or the purpose of making more steam, brought from the hold of 
| urpentine, knocked out the head and 
placed it so near the furnace that the fire was communicated to 
the wood upon which the turpentine was thrown, and then to 
the barrel; such manner of use of turpentine being in contraven- 
tion of an act of Congress. This, as matter of law, was held to 
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be misconduct. and to avoid the policy. 


‘Tn Chandler vs. Worcester Insurance Company, Shaw. Chief 


Justice, puts the case of a party insured, standing by the fire, 


which was yet. so trifling that by throwing on a cup of water 


which was at hand, the fire might be extineuished. and vet ne 


glecting to do so, as a case of misconduct, which would avoid a 
policy ” > Cush... 2c 


act or -_ _ oy : . 

‘The case of rane saodoine is) not like either Or the cases just 
mentioned. Phere was no willful violation of a positive law, 
nor Was there such YrOsSsS negligence ais TO amount to miscon 
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‘Tam of opinion, therefore, that the first ground of objection 


To a recovery Is not w 
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This Court has not before it the tacts of exactly how the loss 
in this case was caused. What was the custom of the river 
Should the captain have inquired of the engineer before tapping 
his bell to let go, or should the engineer have notified the cap 
tain of the exhaustion of steam’ The answer to this is quite 


material to the decision of f¢! 


Just the location of the Alice—the point where she went ove 
the falls, and the distanee from it—the amount of steam it would 
have required to get her out from the landing and run the falls 


4 cer 4 


at the proper place -the eftorts that were made to Cel her back 


to land—how this casting ashore of a line which broke diverted 
her—-these and many others are material facts necessary to a 
decision of the question of the captain’s negligence being 1 


ye ; } " ° . } 
adispute theyv were properly left to the jury under The 1rnstruce 


tion the Court below gave. 


< 


There is no such distinction in the cases as claimed by 
plaintiff in error between ordinary negligence, which will not 
release the Insurer, and gross negligence, which will. The dis 
tinction IS hetween neglige 14 ot all degrees (slig It. ordimary (>}' 


rdadesion on 


gross) on the one hand, and misconduct or fraud 
the other. 


Patapsco Ins. Co. vs. Coulter, 3 Peters, 222. 


‘‘Tosses that are attributable to to any of the perils insured 
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against. though oceasioned by the negligence or misconduct of 
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the agents of the assured, 707 Gqaioevntiag Mn the tatter 70 ba) PUTPU, 


are covered by an ordinary policy.” ? Arnold on Ins.: 75s. 


j ‘ ’ } ; ‘ - | : . 4 me. . 
A Very large number of cases are then cited to prove This rule 
. . | 


on pages 758 to 765, and on -the latter page it is said nothing 
but ervmenal neelivence—that is, ‘tso gross us to be clearly 
] , ** , , jap >< een : 6 ‘ * . P ‘ 
fraudulent,” (page 762) will relieve the Insurer.—#8 Kent’s Com., 


Star Page 807 (11th ed.). 
oe P : . 
In May on Insurance, sections 409, 410. 411. it is suid that 
ho degree oft negligence constitutes cl defence unless it sig rises 
a presumption of bad faith amounting to fraud or des/gue 
This Court has but lately discouraged degrees of negligence. 
and in the ease of the Railroad Company vs. Lockwood, 


IT Wallace. 3S2. said: 


lf Orient Mutual Ins. Co. vs. J. S. Adams & C. Fo Adame. 
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not cause the loss. but such loss was caused by fhe want of steam. 


(e.) The loss was not 2 “ce 
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trom the leak 
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Ing of the mud valve. 


The mud valve. or mud drum. is an attachment to the boile 
7 | 7 7 , , . } . - 4] “ : 
by which it is eleaned. [t is net connected with the engine nol 
. , . | . a4 > | 4 
with anv of the ** machinery” of the boat 
. ce 
Webster defines machinery 
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ts.) Machines lt) VeCneral. 
Pa he WOrkKIN® Parts OF a machine. engine or instrument 
j ! ! } ! 4 i* - 
arranged and constructed SOas TO ANP lV and regulate Torce cls 


me 
the machinery of a wateh. 
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The mua valve Has nothing rOoOdo With the WoO! 


a machine 
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‘The words of the pole, are toss Tro The DuUursting of boilers: 
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(b. ) Phe derangement of fhe mud vaive did not cause the toss, 


nor is there any evidence that it did. It was the want of steam. 
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rendering the vessel unmanageable In the current. ow long 
it took to vet up steam—how much steam was required—whether 
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carried over the Talis, Was not a consequence resulting from 


the derangement of the mud valve 


This means a proximate and not a remote consequence. It 
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machinery alindys followed, it might be cause and eftect, but 


there is no pretence of such a state of facts. 
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not cause the loss, brit such loss was caused by thi mine? OF steam. 
‘oe. 3 Che loss Was hot a Consequence resulting trom rhe leak 


Ing ot the mud valve. 
The | valve | = een ee ey, mene [ot 
ii¢ Lil Va vc. ()] eeaene Cir titi. tt ali ATTACHHIEH! to rie MOLIC] 
by which it is cleaned. [t is net connected with the engine nor 
with anv of the **machineryv” of the boat. 
. } > ss 
Webster defines machinery 
(1.) Machines in gveneral. 
(2.) The working parts of a machine, engine or instrument 


arranged and constructed so as to apply and regulate force——as 


the machinery of a watch. 


Phe mud valve has nothing to do with the ** working parts of 


a machine. 


The words of the policy are loss from the ** bursting of boilers; 
collapsing of flues, * * * the derangement or breaking the 


engine or machinery.” ‘ 


The specification of ** potlers 7 separate and apart from *‘* ima 
ehinerv > would seem to show that the Insurer himself did not 
include ** boilers” in the word **machinery.”’ If so. how could 


it include a mere contrivance to cleanse the boiler / 


(b.) The derangement of the mud valve did not cause the loss. 
nor is there any evidence that it did. It was the want of steam, 
rendering the vessel unmanageable in the current. How long 
it took to get up steam—how much steam was required——whether 
the engineer had time to make steam before the Master ordered 
her let 20 would have to be determined to get al the real cause 
of the loss. 

(c.) The fact that the vessel was by the foree of the current 
earried over the falls, was not a ‘tconsequence” resulting from 


the derangement of the mud valve. 


This means a proximate and not a remote consequence. — If 
from the leaking of the mud valve the loss of control of the 
machinery a/ivays tollowed, it might be cause and effect, but 


there is no pretence of such a state of tacts. 
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tifts under the terms ot the policy were entitled to abandon:said 
vessel. ”’ 

This the Court aftirmed. 


The second point Was : 


~ 


“The right to abandon was to be determined on the facts as 
they existed on May the 18th, 1880, and if the right then ex- 
isted and the plaintiffs availed themselves of the same, the sub- 
sequent floating oft of the Alice in the winter or spring of 1881 
would not change the result.” 


This the Court affirmed. 


The third point was: 

‘* Whether the injuries to the Alice from the perils of the river 
equalled fifty per centum of her agreed value was a question to 
be determined on May the 18th, 1880, taking into consideration 
the place where the Alice lay and the uncertainty as to when (if 
at all) a rise would come to float her off, and a// other cireum- 
stances in the case.” 


This the Court also affirmed. 


Nowhere in either of these points is the word ‘* probable” 
used. It was the fact, as we claimed and introduced evidence 
to show (Record, page 13), that the damage done to her was 
equal to fifty per centum of her value. The particulars of her 
condition are not given in the Record, but the effect of the evi- 
dence is. The Insurer itself proved (page 14) that she was car- 
ried over the falls ‘‘and was struck against a pier and badly 
damaged; and that in consequence of this damage she san’ soon 
thereafter below the bridge in about eighteen feet of water.” 
The Insurer below gave no evidence (see Record, page 14,) as 
to what the damage to her on May the ISth, L880. was. Their 
only evidence on this was that one vear afterwards in the spring 
of 1881 she ** floated off” and was repaired for $6,000, and they 
claimed she was as good when repaired as before. We denied 
that she was near as good and the Insurer below put no pocnt 
to the Court on this question. There was no request whatever 
made by the Insurer in the Court below to charge that it was 
the ‘‘actval fact” of half damage, and not the probability of it 
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Whether then on May Sth. ISSO), the day the Owners aban 
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two questions: (a) Is the injur 
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[ft the injury then was equal to fifty per centum of her agreed 
valve, and if it was then smpracticable to recover and repair 
her, the owners night abandon and the jury have found on 
this for the OWES, The plaimtift below (OWNS) GAVE eV] 
dence tending to show the affirmative of both these questions 
(page 13), but the plaintiff in error gave wo eridence whatever on 
what the injury to the Alice was on May 18. ISSO, or whether 
it Was then practicable to recover nicl repalr her excep that 
one year afterwards, in the spring of ISs81, she was floated of 


and then repaired. 


It will be recollected that the Alice sank on April 2s, LSso, 
and under the policy it became the duty of the owners to ‘use 
every effort” for her recovery; at once a wrecking company 
was employed to raise her, and it was not until May Is. 1Ss0, 
the owners determined it was “timpracticable” to recover and 
repair her and abandoned her. Ample time was fade to ascer- 
tain whether it was practicable to raise her, and the Insurer 
offered no evidence whatever to show that if was then practica- 
ble to raise her or that her injury was less than fifty per cent. 
of her value. It will be noticed that the word ‘‘aseertained” 
IS used as TO the practicabilite ot her recovery, hel the positly ec 
determined fact of inability to recover, but the practicability of 
it. That is, as the definition of the word (Webster) shows, in- 
capable of performance under all the then circumstances of the 


CASC. 


The Insurer had the right, under the policy (page 12), to ‘*in- 
terfere and recover said vessel and cause the same to be re- 
paired for account of the insured,” and if on May Is, ISs0, it 
was practicable to do so, and the loss was so small, why was it 
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value, it is plain that this affords one of the best proofs of the 
actual damage or injury. Ov the other hand, +f the subsequent 
rEpPuirs a, fur helow the half value, this. so fur ax at Goes, 
affords (fi inter se thie othe i’ (tty. But it iS nol, and aT 
MtUnNY CAUSES cannot be decisiin of thi right to ahandon. In many 
cases of stranding, the state of the vessel at the time may be 
such, from the immineney of the peril, and the apparent extent 
ot expenditures required to deliver her from it, as to justify an 
abandonment; although by some fortunate occurrence she may 
be delivered from her peril without an actual expenditure of 
one-half of her value after she is in safety. Under such cir 
cumstances, if, in all human probability, the expenditures 
which must be incurred to deliver her from her peril are, at 
the time, so far as any reasonable calculations can be made, in 
the highest degree of probability, beyond half value, and_ if 
her distress and peril be such as would induce a considerate 
owner, uninsured, and upon the spot, to withhold any attempt to 
get the vessel off, because of such apparently great expendi 
tures, the abandonment would doubtless be good. It was to 
such a case that Lord Kllenborough alluded, in Anderson. ys. 
Wallis, 2 M. & Selw. 248, when he said: ‘“*There is not any 
case, nor principle, which authorizes an abandonment, unless 
where the loss has been actually a total loss, or in the highest 


degree probable at the time of the abandonment.” 


‘Mr. Chancellor Kent, in his learned commentaries vol. 3, 
321, has laid down the true results of the doctrine of law on 
this subject. “The right of abandonment,” says he, does not 
depend upon the certainty, but on the high probability of a total 
loss, either of the property Oy of the vVOoVvVage Or both. The In) 
sured is to act, not upon certainties, but upon probabilities, and 
if the facts present a case of extreme hazard, and of probable 
expense, exceeding half the value of the ship, the insured may 
abandon: though it should happen that she was afterwards re- 


covered at a less expense.” 


‘* The right of abandonment does not depend upon the cer- 
taintv but upon the high probability of a total loss of all of 
the property, or the voyage, or both. The Insured is to aet 


not upon certainties but wpon probabilities, and if the facts 
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Or TI) juic stion to “‘take into COnNsSIGeratlon the piace where the 
Alice lay and the uncertainty as to when. (if at all) a rise would 


i | oD ie 2 , ] oe 
‘come to float her off, and al/ the cerreninstances in the Case 


Tl} . } :, i > 4] — bone 
| ne faet of her subsequent repalr Was oneo;r the eireum stances 
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left to the jurv. 9 The plaintiff in error presented no request to 
have the Court specially charge as to this evidence, except that 
contained in the thirteenth bill of exeeptions, and that, as 
already shown (see page , Was only as to the practability of 


recovering and repairing the vessel. and not as to the bearing 
Ofit on the guantuin of InqUr'y , ‘| he fact that the Alice was re 
paired in ISS1 was left to the jury with all the other facts in the 


case bearing on the question of both the guantim ot damages 
and practicability of her reeoveryv. Nothing Is In anv wav shown 
withdrawing such evidence from the jury. 


me 


< 


>a : } ~ ] | a 4 . ~ , al 
it if Was desired fo CINPHASIZe fois iwem of evidence as deal 
. . } > 1 ] > 7 . 
Ing on the amount of damage a request to that effect should have 
P i 
be : | 
een presented. 


IsAAc VANVOORHIS. 


he nes. 


TRA 


NSCRIPT OF RECORD. 


SUPREME COURT OF 


DON C. 


APPEAL 


THE UNITED 


OCTOBER TERM, 12386. 


No Zac 


w 


ELBRIDGE'TUFTS, APPELLANT, 


US. 


TUFTS, ADMINISTRATOR 


5 
}: 
f 


FROM 


LMIRA P. TUFTS, 


THE SUPREME COU 
UTAH. 


OR 


THE ESTATE 


DECEASED. 


TERRITORY 


STATES 


OF 


OF 


FILED JUNE 18, 1884. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM /Z 1886. 


No. 


ELBRIDGE 
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ELBRIDGE TUFTS VS. DON C. TUFTS, ADMINISTRATOR, &C. l 
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a Transcript on Appeal. 
In the Supreme Court, Utah Territory. ee Term, 1884. 
Kimira P. Turts, Appellee, vs. ELBripGe Turts, Appellai 
Sheeks & Rawlins, Dickson & Varian, attorneys for cama 
Arthur Brown, attorney for appellee. 
Filed January 10, 1884. 
KE. T. SPRAGUE, 
Clerk of sup. Court. 
] ( omplaint. 
In the District Court of the Third Judicial District of the Territory 
Utah. 
TERRITORY oF UTAH, 
County of Salt Lake 
P 
Said plaintiff complains of said defendant in the above-entitled 
action, and alleges: 
That she is seventy years of age 
for thirty-two years last past a widow. 
That on and prior to the 26th day of June, A. D. 1882, plaintiff 


~ eee -« 


ELMIRA 


; . ‘ } } 
that she is now and has been 


was In the lawful —— and was the owner of the following- 
described real estate lying, bei dan seen in the city and count) 
of Salt gee 1D the Vege tory of Ut and more fully deseribed as 
follows, to wit: Being | th fat part so >) in block fifty-three (53) 
of plat 7 ae jie: Lake ¢ City SUPVeY, bounded and des ribed as fol 
lows, to wit: Commencing at the northwest corner of said lot and 


running along the line of lirst Last Temple street seven rods to a 


olnt: the he 6 eal at rie ht angle sseven ror Is tou point: thence north 


4 a riglit angle suave i to a pon t: thence west along the line of 
rpyplird South Temple street seven rods to the place of beginning, 
oj taining ab area of fosteoiiek square rods of ground. Plaintifl 

alieges that for five months last past the defendant has been 
9 trying to Induce ws plaintiff to agree to convey and transfer 


ht, title, and interest in and to said real 


le “espe it would at the same 
F . 


to lim all her 
estate for the leasideeiine that said ( 
time agree to convey to the plat intiff all 
title, and interest in and to all his ret serie e Ol f what tsoever 
or description, situated and being in said city and county sF Salt 
Lake, vile pcel of Utah, seg the proviso in said agreement. th 
whoever of said plaint tiff or defendant die 
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at 
first the survivor should 
Ir own use and benefit 


——_ ~~ Outtend 
beens 
rae 
loos 
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take possession of, have , OWN, and hold to 
forever thy 1i@ W hole ot oe real estate owne (] Vy both. and no title was 
tO pass from either until his or her death, as the case might be, sald 


defendant owning nine yarees north front Se ten rods east front, wit 
the exception of three rods south front by three rods west front out 
of the southwest corner of said defendant’s lot, the northwest 
corner of said Elbridge Tuft’s lot being seven rods from the north- 
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DON C. TUFTS, ADMINISTRATOR, &C. 
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plaintiff, and 


order to induce her 
some papers which 
Some seventeen 

to build his house 
Si and being 


containing sul 
ndant Also promised 
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apout said June Zt 
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ration therefor. 
nuts and arguments of sat , 
supposed to be said agreement een thereto 
defendant and read to hb 

em bodyin. said intentions, but which s 

a warrantee deed from said plaintiff to said « 
rea ot iff here! i before deserib 
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a COpyY of which deed is here 
hereof, marked Exhibit “A.” 
11 W. Clayton, the notary public before 
ledged, said to plaintiff in the presence 
sloned the Same, that said deed 


defendant, one 
pon said defendant replying 


read over to her, whereupon 

defendant. had read the same 
nderstood the contents thereof. 
va 
ae 


hecessaLry be 
it plaintiff u 
ieving and relying upon the false a1 
tatements then made by defendant, and believing said 
he was about to sign to be the agreement or will which 
n theretofore read by her and written by defendant June 
1882, then signed and « ed said warrantee deed, a copy of 


is marked Exhibit ra 
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tiff alleges that said defendant never paid any consideration 


} 
: 


ELBRIDGE 


TUFTS VS. DON C. TUFTS, ADMINISTRATOR, &C 


for said warrantee deed or the title which same conv yed 
her at any time, pte that he obtained the same from her with 
her will, wish, or consent of any kind whatever, and after 


so fraudulently obtaining said deed to said real estate of said plain- 
tiff the defendant, on July 10th, 1882, recorded the same in the offic 


of the eons for Salt Lake county. 

Plaintiff alleges, on information and belief, that defendant, after so 
ischalethe obtaining the title to said pla intiff’s real « ata salved 
one of the plaintiff’s tenants, to wit, one I-rederick Jewitt, on or about 
July loth, 1882, to pay the rent to him of one of the rooms of the 


building which ie aituat 1] eS ee eS ee See: Ge 
building which is situate and being on said described lot of land bi 

oo to Areas iff, falsely and fraudulently then claiming to said 
Jewett that he, defendant, was then the lawful and rightful owner of 


sald ) re mises, and orde re «| said Jewett not to pay the rent of said 
room to the plaintiff. 

Plaintiff dileves she has, since discovering the fraud of said false 
mand upon said defendant to recovery to plaintiff her 
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} — . Sal lain a ere « Ss. By EE prrae | 
suid | lana and premises herein described. and which were SO Traud- 


eer ike ( 


ulently —— by defendant as aforesaid, and defendant wholly re ; 

Plaintiff allege s she did not know the contents of said warrantee 
(1 eC (| whe 1 she STene re and executed the saine, and never knew Shi 
had executed ne an instrument — said I rederick Jewett notified 
her that said defendant claimed to be the owner of her said property 
Plaintiff alleges she is now and always has been the rightful and law- 
ful owner of said real estate which was so fraudule 
sald defendant from said plaintiff. 
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) . ,* 4 } ) . + . . a } > ’ 
Plaintiff alleges she believed at the time of executing said deed 

} } 

Lhat she Was sig rnin o the agreement he rein before recited, a more Dalr- 


ticular deser ipti ion of _ h the p laintiff is unable to give, never 
ing had the same in her possession and her statements thereof being 
briving from memory. 

atv Plaintiff alleges said defendant has not commenced to build thi 

Thick house on his said lot as he had promised plaintiff to do, nor 

COven or executed any agreement giving the plaintiff a life lease on 

any of his said land or on the property heretofore owned by 
~ the plaintiff as aforesaid, but,on tbe contrary. said defendant 

claims to be the owner and to exercise acts of ownership of 
and over the plaintiff's said real estate, as fully described in said 
varrantee deed, a copy of which is marked Exhibit “A.” Where- 
upon plaintiff prays judgment that the said warrantee deed from 
plaintiff to defendant dated June 26th, 1882, a copy of which is hereto 
annexed and marked Exhibit “A,” be by the court decreed to be 
fraudulent, null, and void. 

That the defendant, Elbridge Tufts, be required, by the decree of 
this court, within five days or such time as the court may appoint 
after such decree, to convey to said plaintiff all right, titie; and inter- 
est he nay have acquired in said real estate, and, in default thereot 
a comnissioner, or other person — be nained by this court under the 
decree herein, be authorized and empowered by decree of thi 


ue 


* 
2 
~ 

¥ 
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xecute and deliver to plaintiff such deed. and for such other 
s may be equitable and just. and for costs of suit. 
| 
CHAS. F. BLANDIN, 
\fforney for Plaintiff. 
| [TORY OF UTAH 
Cf ty of Salt Lake, | 
| . P. Tufts, first being duly sworn, upon her oath says: lam 
. , ' , ; 
tin the above-entitled tion: | have heard read said 
mplaint and know the contents thereof, and that the same is true 
vy own knowledge, except the matters therein set forth upon in- 
formation and belief, and as to those matters I believe it to be true. 
ELMIRA P. TUFTS 
Subse d and sworn to before me this first day of August, 1882 
SEA] CHAS. F. BLANDIN, 
Notary Public. 
I I \ 

This indenture, made the twenty-sixth day of June,in the 
vear of our Lord « thousand eight hundred and eighty-two, 
betw lol ae Lake Citv, in the county of 

Ss: Lake and Territory of Utah, the party of the first part, and 
Klbridge Tufts, of the city, county, and Territory aforesaid, the party 
he c —T an ee ar 


yt tl COnNad Pp C. WIthessel! that the sald partv ot the rst part, 


. : . Cc ; } a 1. : } } : } : : 

Dal ne recelbpt WHnereo!r 1S hereby ackKhowiedved, has 

} ; } | } ‘ } } } 

ad, sold, allened, remiused, reieased, conveved, and 
re Aree ne at ee oe ae 

we A LILIES pres bits GQOCS ~iclill, I arvallh, SCLi ailell, * ie 


7 ] a . | a 4+ : hy " P eo 
, convey, and confirm, unto the said party of the second 
, : “Re ; 


na HIS I¢ irs an assions, tTorever all that iot or parcel ot land 
e, lying, and being in the ecitv and county of Salt Lake and 
\ ot l | ih al} pounded and deseribed as follows. ce wil 
Commencing at the northwest corner of lot five (5), in block fiftv- 
93), plat “A,” of the Salt Lake City survey, and running south 
sf 


() rods; thence east seven (7) rods; thence north seven (7) 


ods; thence west seven (4) rods to the place ol peg@inhning, contaln- 


ge forty-nine (49) square rods of ground. 


4h 4] . aie ? : ace oe oe cai Coe ne saat 
logethe with all 2nd singular the tenements, hereditaments, and 
ot , : erp a eet. ice tae . } 
purl anees thereunto bel mgs or ih anvwis¢ appertalning, and 
4 , ‘ . 1} . ‘ ] ° tit a + ‘> ] al ‘ all th) TOT =, } 
t ECLIIV®, 1INSUuUGas, ana DPrOtUtS Lie TeO!, Ana AimvU Atl Beis CSlai lO, Plo it. 
a ins a es a ee re mn har ee cere 
ie, Interest. property, possession, Clall, ana demand Whatsoe we 
lan la ae mM 1+ an ar fr 4] {3 are i —_- 
veil In iaAW aS 1n equity, ol the said Party of the first part of, 1n, 
; ct TT-7- 4) vary art and } " ] + | areot ith} t } é 
tO Sala premises, and every part and parcel thnereol, with the ap- 
irtenances 
fr » , = ] ee ry ey cate ; a ee wy 
lo have and to hold all and singular the said premises, togethe1 


4 


party of the second part, and 


tenances, unto the said 
his heirs and assigns, forever, and the said party of the first part, 


We apnpur 


id her heirs, the said premises in the quiet and peaceable posses- 


| ar =< 


party of the first part and her heirs, and against any and 


n of the said party of the second part, his heirs and assigns, against 
a 
‘4 


eS 


ELBRIDGE TUFTS VS. DON C. TUFTS, ADMINISTRATOR, &C. a 
all persons whomsoever I: pees claiming or to claim the same shall 
and will warrant : ind | yy these presents forever defend. 

[In witness whereof the said party of the first part has here- 
unto set her hand and pe the day and year first above 
written. 


ELMIRA P. TUFTS. [sEat.] 


Signed, sealed, and delivered in the presence of— 
EK DWIN FROST. 
UntIrep STATES OF AMERICA. 


TERRITORY OF UTAH, } 
County of Salt Lake. } : 


On this fifth day of July, i“ one thousand eight hundred and 
eighty-two, before me, N. W. Clayton, a notary public in and for 
said county, Territory of U a dows commissioned and qualified, 
personally appeared Elmira P. Tufts, whose name is subscribed to 


the annexed instrument as a party thereto, and duly acknowledged 
to me that she executed the same freely and voluntarily and for the 
uses and purposes therein mentioned. 

fn witness whereof I have hereunto set my hand and affixed my 
official seal at mniv office in Salt Lake City, U. 'T’., the day and year 
In this certificate first above written. | 

[SEAL. | NEPHI W. ¢ a Hil TON, 
p Public 

Recorded July 10, 1882, at 2.30 p. m. 
TERRITORY OF UTAH, | 

Salt Lake County, 


- eed 


I, Angus - Cannon, recorder within and for said county, do 
hereby certify that the above and foregoing is a full, true, and cor- 
rect copy of the above and foregoing instrument as appears of 
record in my office, in book “ F” of Deeds and Transfers, pages 575 
and 576. 

This the first day of August, 1882. 

[SEAL. | ANGUS M. CANNON, 
Recorder of Salt Lake County, 

By ISAAC M.WADDELL, 
Deputy. 


8 Endorsed: 5245. ‘Title of court and cause. Complaint. 
Filed August Ist, 1882. O.J. Averill, clerk. 


(Title of court and cause.) 


The said defendant, for answer to plaintiff’s complaint, denies that 
he at any time tried to induce plaintiff to agree to convey or to con- 
vey to him the title to the property in said compl: aint mentioned as 
having belonged to plaintiff in consideration that the defendant at 
the same or any time convey or agree to convey to plaintiff any 


l pro- 
plarnl itt 
Was. 


‘ 
¢ 


convey 
} 


itsoever, 


+ 
U 


c 
. 
j 
CFO OC) 


ba &C. 
hat 
a 2 


for 


} 
*¢] 


nowing Ww 


< 


ADMINISTRATOI 


as execute 


Pa 
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me this August 25th, 1882. 
O. J. AVERILL, Clerk. 
By H. G. McMILL AN. 
Deputy Clerk. 


Subseribed and sworn to before 


10 Filed Sept. Ist, 1882. 
O. J. AVERILL, 
By H. G. McMILLAN, 
. Deputy ( ler]: 


[ hereby accept service of within answer. 
CHAS. F. BLANDIN. 
r PAMELIA A. KEMPTON. 


(Title of court and cause. } 


This cause having heretofore, on the14th day of March, 1883, —sub- 
mitted to the court for decision upon the complaint of the p slaintiff 
and the answer of the defendant, and the court having heard the 
proofs of the respective parties and arguments of counsel upon the 
same, and considered the said proofs, papers,and records in the case, 
and the arguments aforesaid, and the question having been submit- 
ted to the court for its decision, the court now makes the following 
findings of fact and conclusions of law, to wit: 


Findings of Fact. 


That on the 5th day of July, 1882, and for a long time prior 
thereto, the plaintiff had been the owner In fee-simmple and in the 
possesslon ‘ nd entit tled to the ] MOSSE ssion of the following- de seribed 
tract of land as set forth in the complaint, to wit: Ben nga part of 
lot five (5), in block fiftv-three (05), of plat “A” of Sait Lake City 
survey, bounded and described as follows: Commencing at th 
west corner of said lot five (5) and running south seven | 
thenee east seven (7) rods: thence north seven (7) rods: t thence west 
seven (7) rods to the place of beginning, containing forty-nine (49) 
square rods of ground. 


enorth- 
é 


) rods : 


Seeond. 


That at the date aforesaid — sustained towards the plaintiff the re- 
lation of son to mother; that the plaintiff was seventy years 
1] of age; that the plaintiff reposed great confidence and trust 


in the defendant, who had been heretofore attending to busi- 
ness for her, and in former years they had lived together, even after 
the defendant beeame of ave. 


Third. 


That on the said 5th day of July, 1882, the defendant procured 
from the plaintiff an absolute deed of said described tract of lend, 
which deed was afterwards, on the 10th day of July, 1882, recorded 
in the office of the county recorder of Salt Lake county, Utah, in 
book “ Fk” of deeds and transfers, pages 575 and 576. 


KLBRIDGE TUFTS VS. DON’ C. TUFTS, ADMINISTRATOR, &¢ 


That at the time of the execution of said deed plaintiff did not 
ow that it was a deed of her property 1n quest ion. but believed it 


be a life lease of property belonging to the defendant, upon which 
i = =~ t 
vas eeine tj uild 1 house: eve prior to the 


ine t the execution of said deed there bad been negotiations be- 


’ } ; 4 4 : ,] : , . 1 ae , {7° . - } 
en the said plaintlhl and the sald defendant to the effect that tl 
= } > 4 2 } os 
Hntit Should assist defendant With money to build a house ce 
~? ! cae ; 3 ° : , 
ds of his owl | tT ntiff should have a life eae » of 
: ’ 7 } | 
‘te rie Ll al ite] i Eiws | ‘ iis Lid I ( KA I} pia e she dit chen CQ 
” } ) 
to prepare th Dro ! pal rs tnat derendant, hema 
paril papers a ted bY plalntiif, prepared a Warrantee 
. 5 i ’ 
rT Liie nad |] quest nd proeured the slgenature Ol the 
ae oe Rous ae eal ee <<. ee. .. 
! I , | e same was not read to the plaintiff, and 
| its thereof: that there was no considera- 
1 : ; . j 3 ] ? } l. “( 
aX me pass partie ind that the plaintifl 
’ S| ° 
ed sal 1] tit Was a paper relative toa 
i i 
Ee . 
eas L) I) ndant upon whieh sate 
4 4 j a ] i . 
i Y was to Dd l hature of the plaintiff to the 
i | { } 7 
ai ad Was pl Iraud oft the defendant: that the de- 
; a. pace .- 5 igen am 
lant neve 1) Dt to puUllId any such house aS Was COon- 
] ] } 
plated by t oreel ie life lease 
i ‘ 
ha’ £4 I 
i ait 
ae : | 
lat ft execution Ol the sald deed. has re- 
i 1 possession and contro! ol the proper LY in qu lestion 
; we } - e eh: : 4 _— 
i©] Lilt eon imencement oI this suit the plait titt Caused 
and to be Made upon the defendant that he reconve y the prop- 
to her 
f id | ‘ f j ot Lau 
f lesa | es ens La - ] } aaa sae ee 
ind as conelusion of law that said deed set forth in the com- 
f 4 i : 1. 2 4 1 ; ] ; + | ] f° ; 
row thi plal ntitt to the defendant for thie land aforesaid Was 
' 1 hey ] ud ] t hyayt ' 1 | } | , TS a] | | nad 
I" yY Traud, and that tn 1m Ssnouldad pe Caneeiied and set 
' Ai, H ; : . } 4 & , z “ re 
D: the plaintiff 1s entitled to the possession of and title to 


d land and pre mises: that the plaintiff is entitled to a decree 


| 4 
} ve ee a ia = 
Li) sald defendant do, within five duys aitel demand upon 
] als ’ s ? ] } kate « ] 4 | Pinas & ‘le * 
xecute and deliver tothe | ntiff a deed, duly acknowledged, 
/ oF te  </ ‘ 
Sy resalad premises LhnaAt ise OF his faliure so to do such 
; } | 1} ? . i ' | = " , 41 i ° 
and decree shall stand as a cancellation of the said deed from 
1.4 :} : £8 
untill to the defendan LOlab bb) Same IS Cahet lled. set aside. 
; . > } } y 4 ; = . . ] } 
ieclared null and ve 1) DiIAalNtloe 1s entitled to recover 
Per eS Pe. a ee eS, oe Te Bee 
‘ } CPHaGALD I nel { StS 1n this penatl expended, and iudement 
3 a? 
' } ; } J T ¢ } s i ‘) PaArarina!y 
é } CoE Cie we Lo) Loe 1 Pere i CUOTQCQILIY \ 
1 NI ¥ 29 , 
t i Ni I } bp LSS 
| 
Lne pT 


JOHN A. HUNTER, Judge. 


. J. AVERILL, Clerk. 
by H. G. McMILLAN, 
Deputy Clerk. 
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13 (Title of court and cause.) 


This eause having been brought on to be heard on the 14th day 


] ‘ 
March. ISS5. OT) the com] 
} } } ] 7 } , ° 
the defendant, and the proois having been taken 1n Open court and 
duly considered by the court, | | 


na ne Pile ae ie a 
ts written findings of fact and conelusions of 


) 


IW i1]h Salad ¢ use, If 

. ; i Te ‘3 : 2) -_ “1 
IS now ordered, adjudged, and decreed thrert bne deed aeserived 1h the 
complaint from Elmira P. Tufts to Eibridge Tufts of the following 
e ‘- } ce ~ * Y } Po ’ - =A 
propert Vy, to wilt, a part of iot five (9), In bloek fifty-three (53), of 
wer \ ot t }) sy | | > | 1 (4 - onrverv in the itu and } \ fh Qa | 
pr sce Ahe Liat . clit AK lt SUPVeY, hid Liat Cit) cil COD il ‘ a h ait 

a , i 

Lake, Territory of Utah, bounded and described as follows: Com- 


" ] i] - . , —~_ } r a ae f= , } : a ‘ 
mencinge at the northwest corner of said tot five (9), and runnIng 
a t ; os : é } wee , ’ 4] re mee 
south seven (4 4) rods * tnence east (<4 rods Lnence Nore seve r 
phi. “eae } ; (my , ‘ 
rodqs: thence west seveh (¢) rods, contalnin: forty-nine 1) < pare 
, Ic £ weet a ae 
rods of @rou » 

} { } } } 1 ] } ‘ + 
and the sald defendant, Dilley Lao lufts nas no tit L>\ rtue ol 
} } as " e 2 , , 
such deed, or any on Clalminge Oy, thro Loh OF UNGeP Ni 
i } l, a } » , , ] ae . } 
hat the defendant, Elbridge Tufts, be required, within five days 
oft ° le 7) } ; tT 4 ITT ] laxy — 2 + | ] ,?% ’ ‘7° 
after demand Ppon him, to execute and dellver to the plalntifi a 
| ly ly 1. ] ; } {* , ct , . > eg i ee . i 
iced, di uly acknow led: ved, ol Loe atoresald premises , Liat 1h Case Ol 
hy] ’ — sc + ; ’ } > ] =~ oO + . ] . . )} i i a 
iis fa uiiure so to do this qaeeree Shall Stand as a caheceliiation OF Sald 


deed from the plaintiff to the defendant, and the same is hereby 
Cancel lled, s et aside, and dec] la 
is entitled » her costs, taxed at the sum of $38.60. 
Dated March loth, 18883. 
By the court: JOHN A. HUNTER, Judge 


Decree. Filed March 15th, 1883. 


14 ELMIRA P. Turts vs. ELBRIDGE ‘TUFTS. 


di he deat h yf the pla int iff, elmira r. Latts. 1S sug’ ested, and by 
consent of counsel, it is ordered that Don C. Tufts, administrator, 
be, and IS hereby, sub Stl iscnerinieting en ee ae the case revive d 
in that name, and the motion of wines for al al ) 
on to be heard, the same is argued by Dickson & Varian for the de- 
fendant, and by J. L. Ra wlins and aliens brown ; ane being sub- 
mitted, is taken under advisement. 

(et. Ist, 1SS5. 


JOHN A. HUNTER, Judge. 


Ld (Title of court and Cause. 


Notice is hereby given that the defendant above named hereby 
appeals to the supreme court of the Territory of Utah from the 
judgment and decree made and entered in the above-entitled action 
in the third judicial district court of the Territory of Utah for Salt 
Lake county, on the 17th day of April, A. D. 1883, and from the 
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li Endorsed: Undertaking on appeal. Filed November 24th, 
1883. O.J. Averill, clerk, by H. G. McMillan, deputy clerk. 


‘i ie 3 Averill, clerk of the third judicial district court of Utah 
Territory, do hereby certify that the following is a full, true, and 
correct copy of the original complaint, answer, findings, and con- 
clusions of LeU and deeree of court, motion for new trial, order 
making Don C. Tufts, administrator, plaintiff, and substituting mo- 
tion for new trial, order overruling motion for new trial, notice of 
appeal, and undertaking on appeal in the above-entitled action filed 
17): my ofliee. 

\W itn less MV pe | and the seal of said court, al Salt Lake City. 
this 19th day f Decem| per, A. LD). LSS5. 

[SEAL. | O. J. AVERILL, Clerk 
Bv H. G. McMILL AN. 
Di puly ¢ 


1S THurspay, January 24th, A. D. 1884 


A session of the supreme court of Utah Territory was held this 
v, | ing at 10 o’clock a. m., pursuant to adjournment 

, 1] } } ] ec 4 : 
Present: All the justices, the clerk, marshal, and members of the 


(Court was dulv opened, and the record oft the last session read and 
} ‘ 
sloned 


&: + * + *K * 
Don C. Turts, Adm’r, X&e.. Respondent, 


ErpripGe Turts, Appellant. i 


aire ‘ . | ’ . e i Bue } } ‘ Rs 
his cause, coming on regulariv for hearing, Was argued vY\ Mr. 


| 
ee Sm ¢ ae 
Dickson for appellant. 
} sels | | 
KRiIDAY, January 2oth, A. D. 1884. 
~ - x 


4 


Don C. Turts, Adm’r, &e., Respondent, ) 
vs. S From 3d Dist. 
eerie ae 


ryy} 7 — . } ri) } } = Nir Bre "?r) fon - . ] ‘ ‘ a ? 

his ea ise Was Turtner gued DY wif. rown tor respondent, and 
} a . ty 1] aa } " vei: } y | : x : " + 
Rawlins ior appeillalt, submitted ind taken Under adavisemen 

A 6 e 


. » , , | ” . “ Ps | 
A session of the supreme court of L tan lerritory was held 
this dav, beginning aul 10 o clock a. D.. pursuant to aqdjournmeltl 


Present and presiding: Hon. John A. Hunter, chief Justice; pres- 
ent also, Hon. P. H. Emerson, associate justice, and Hon. 5. P. 


ATOR, &C. 


> 
& 


ADMINISTI 
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on 
eee 
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or 
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TERRITORY OF UTAH, | 
Salt Lake County, | 


, . 
. 
eve 


On this 4th day of. June, A. D. 1884, person rally appeared J. H. 

Hurd before me, the subseriber, and makes oath that he de- 

213 livered a true copy of the within citation to Don. C. Tufts, 
adin’r, ete., personally on the 4th day of June, A. D. 1884 


JOS. H. HURD 


Sworn to and subscribed before me the day and year last afore- 
said. 
JOHN A. ea INDE R 
Chief Justice of Utah. 


(Endorsed :) Elbridge Tufts, appellant, vs. Don. C. ‘Tu 


etc., appelle-. Citation. Filed June oth, 1884. EK. T. Sprague, 
] oi a Rs on ’ vis ' “7d , r NO Ye ee 
clerk. Sheeks & Rawlins and Dickson & Varian, att’vs for appel- 


rs, Admunistrator of the Estate of Elmira r’. 
Tufts, Deceased, Respondent, 
US. 
ELBRIDGE ‘Turts, Appellant. 
is a suit to annul and set aside a warrantee deed made by 
Elmira P. Tufts to the defendant, Elbridge Tufts. on the 26th dav 


of June. [SS52, of certain property therein described, situated in Salt 

Lake City. known as the Colorado House. Since the t] lal in Lhe 
: m « i a a F . eee ry ; ‘ j ~ 1 ft } . : 

district court Elmira P. Tufts, the original plaintiff, has died, and 


the present plaintiff, Don C. ‘Tufts, has been appointed administrator 
of her estate, and has duly qualified as suc 
The complaint contains peaecpereesisher ber albaiees that the defend- 
ant had proposed to the deceased plaintitt t vat they would mutual 
enter into an agreement that she should th reby convey to the de- 
1 that he should CONVEY to 


fendant the property 1n controversy, an¢ 
LY, with the prov ISO in sald 


her all of his real estate in Salt Lake C 


soreement that |} ver f aid leyntift , f lieec 
dgreemen that Whosoever Or Sat Pialiell O} defendan gies 
oo , . 2 4 Me 2 : ok . > : .> " } 
rst the SUrVIVOr should LAKE possession OT, have, OW, and 


( 
’ } 7 
i 
: 


ole real 


hold, to their own use and benefit, forever, the w 
estate owned by both, and no title was to pass from either until 
or her death, as the eas might be; that the defendant, in the month 


t 
of June, 1882. further promised the deceased that if she would 


11s 


wate 


execute an agreement, which he then had and read to 
similar to the proposed agreement above described, that he wou 
build for the plaintiff, at his own expense, a nice brick house upon 
alot of land belonging to him and adjoining the lot described or 
conveyed in said deed and c1Ve her a life | 5 
for her own benefit,” free from any and all expenses to her during 
her natural life, the said brick building to be commenced by defend- 
ant as soon as the plaintiff would sign said written agreement at the 
time drawn up by him. 

“ Plaintiff further alleges that all said talk and action of defendant 
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executes a des d knows the eontents of the instrument to which he 
. . e P 7 . 
Duts his sent ana before some magcistrate acknowledges with 
I < 


30 solemnity the instrument as his aet and deed, and that he 
knows the leeal effect of it. But in aease where it is charged 
QA der d is executed by reason ot false and fraudulent representa - 


, x zi 
as to 1ts contents and that 31 was falsely read to him. and 


; . } j ‘2 ? : : i } 

by reason of such representations and reading ne executed lil 

| Tae : ] } <? : 

NO s eontents. then the validitv of such deed mav be 

} ' j } ] F se » = ’ oa ~~ aa ~ » 

mquiread Into and Impeachbed HV oral testimony; and if it is suffi- 

C1lent in s irr’ nvietion to the mind Ol thre mary O} oO} 

’ } . F ay ’ ” 

Lobe court sit Ss Ul) tI the truth ol the charge, the effect may 
. } } ' ? ~ > } . 

be that the solemn deed to the partv be annulled and held fe: 

lat Katon, N. J.J LOS 

} ; ir _ aie a aie ay — . a oc BOC? 

Lhis prineiple of law 1s utiversally recognized, and IS necessary 

nrotect th unwary, weak, or l7norant from the CUupldltv Ol the 


} { 0 4 cm AP 
UNSCPUPULONUS ShHal] hose elforts to enrich bimsell at the loss o1 

' {* ° } } 
ruin of others 1s res led ONIV DY Want OF Opportunity anda whole- 


O eillicacy Of the law to protect ind 

- i 

Wyurea, re ss his wrongs, and punish the guilty. 

\\ if the opinion that the court below could upon 


: ee are 
the testi y before 1t find for the plaintiff upon all of t 

: , i ! ] <a) am } : a , 
and that th COrd Show ho error, and therefore the Judgement ol 


"a 


| 
ne Issues. 
} 


; tig 
‘ : } 
Ff . Ph, ) ry, , - om | y . ‘ 
STEPHEN P. WISS., 
Associate Justice. 

; F ; 7 x ; be 
HH r, ©. J... and Emerson. A. J.. eoneur. 
| ee ( { ‘ 
i i Hepruarv Zod, 1504 


Kk. LT. SPRAGUE, Clerk. 


) | , that we, Jacob Moritz, of 
Salt Lake City, Utah T rritory, and Peter T. Nystrom, of Salt 
| | eld and firmly bound unto Don C. 
id just sum of two hundred -and hity 


' } ; { j i 
Lults, aqdm r, We., 1h the Tull al 
lOllars, to be pald to the said Don C. l‘ufts, his certain attorney, ex- 


: a eae ‘ es - ; 
4 — Pi 4 5° i) } » »y? « qv @ 9 a} ‘ °v)y,Y) } ? ) ‘ 
ecttors, administrators, heirs, or assigns; to which payment, well and 
} - Se poe = oe, ee a ! = Fae ae 
{ ivy to be made, We DING ourselves, ou heirs, executors, and admin- 

; 
1S] LOTS, JOINTLY al se \ VY, DY thes presents 


Sealed with our seals and dated this fourth day of June, in the year 
of our Lord one thousand eight hundred and eighty-four. 

W hereas lately at a term oO} the supreme court ot Utah Territory, 
on the — day of ——, A. D. J884, in a suit depending between EI- 
bridge Tufts, appellant, and Don C. Tufts, respondent, judgement 
| lant and in favor of the said re- 
spondent, and the said appellant having obtained the allowance of 

an appeal from said supreme court of Utah Territory to the 
Oo Supreme Court of the United states to reverse the said judge- 
ment in the aforesaid suit, and a citation directed to the said 
Don ©, Tufts citing and and admonishing him to be and appear at 


bale 2% ape 


ELBRIDGE TUFTS VS. DON C. TUFTS, ADMINISTRATOR, &@. i i 


a Supreme court of the United States to be holden at Washington 
the second Monday of | letober nN 


CPX 
N eB t] ) ") lity } f ps ayer } ‘} ; y i . ] ap 
INOW, Lil CONAaGILION O LiliIsS OD Patio is SUCH tonal i Lie Sala 
11 ne rar { 7 } ] {4 
Elbridge lufts shall proseeu ‘the said ippeai to efiect and answe! 
,} 2 a : ea ie ; 5 7 t Fy ee : ’ ? 
all QamMages and costs if he “fail tO mak his said piea Wood, then the 


above obligation to be void; else to remain in full force and virtue. 
J Xe IB MORITZ. | SEAL. | 
PETER T. NYSTROM. |seEaz. | 


Sealed anc deliver | In presence of —_ 
WILLIAM FULLER 
S. W. DARKE 


Ap )p roved | by— 
JOHN A. HUNTER, 


Chie f Justice Supreme (‘ourt of l tah 


TERRITORY OF UTAH, } 


; ‘ . . fi ] 
County of salt Lake, 


4" MN ’ 
SSA 


; ae > rin ass ye ae : F 
Jacob Moritz and Feter [. Nystrom, whose names are sub- 
‘> A 21 I sl , ' 4 , 4 : : ) . : : . ' - , 
oO scribed as sureties tot hew ithi hn undertaking, being eaeh dul 
} ae ; | oes Se ss et i aaa 
severally ’ sworn, each fol himself Savs that he ISN a resident 


QO] sald eounty Qo] Salt Lake, 1h) the lerritory Of Utah: that he 1s 
worth the amount specified in said undertaking as the penalty 
WOrtD Lit aloun Speci led 1h) ALU UldGereakK lH ai Lit pt bichtit\ 
‘ : rb ‘ie | h, re 1) ee + ae : ] 2S Me Pe i } oe “a 
thereot over and above all Nis agevots and i L1labvllitles, exelusive of 


property exempt from execution. 


= } } } en sy =, ee ae = 
supbseribed and sworn to pefore me this ftourtn dav of June. 


Tufts vs. Tufts. Undertaking on appeal to U.S.Sup. Court. Filed 
June oth, 1884. I. ‘T. Sprague, clerk 


‘ ~ if e “i ry . } 
SO In the pupr ne Court of the United States 


‘ oe ) eee 1] . 
KMLBRIDGE Turts, Appellant, 


Don C. Turrs, Administrator, &e., of the Estate of Elmira P. Tufts. 
I eceased, A Pp] vellee. 


On this Ith day ol June, 18S4, personally appeared before me the 
undersigned, well known to me to be the persons — representing 
the Se ives to be, who, being first duly Y sworn, on their oaths do SAY 
that they are doing busine ss as real estate agents in Salt Lake ¢ ‘ity, 
Utah Territory,and are well acquainted with the following-described 
real estate, to wit: Seven (7) rods square, being the northwest corner of 


} 


lot five (5), block fifty-three (55), plat “A,” Salt Lake City survey 
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SUPREME COURT OF THE UNITED STATES. 


No. 257. 


ELBRIDGE TUFTS, AppELiant, 
US. 


DON CGC. TUFTS, ApMINISTRATOR OF THE ESTATE OF ELMIRA 


P. Turts, DECEASED, RESPONDENT. 


BRIEF FOR APPELLANT. 


J. L. RAWLINS. 
Atty. for Appellant. 
BEN SHEEKS, 


Of Counsel. 
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SUPREME COURT OF THE UNITED STATES. 


ELBRIDGE TUFTS, AppELLAnt, 
Us. 


DON C. TUFTS, ADMINISTRATOR OF THE ESTATE OF ELMIRA 
P. Turts, DeEcEASED, RESPONDENT. 


BRIEF FOR APPELLANT. 


The court below puts its judgment of affirmance upon the 
power of a court of equity to set aside a deed which was falsely 
read to the grantor, who was induced to execute it by false and 
fraudulent representations, and in actual ignorance of its con- 
tents. 

Its conclusion is, that in such case, the* validity of the deed 
may be impeached by oral evidence, and in review of all the ev- 
idence that the lower court could rightfully find upon all the 
issues for the complainant. 

Its positions as to the rule in equity we do not, and as to 
the facts we may not, question here. 

The objection here is, not that the findings of fact do not 
state a case for the intervention of equity, but that the material 
findings are not within the issues presented by the bill of com- 
plaint. 

That the defendant was brought in to answer one state of 
facts as alleged in the bill, and decree was made against him 
upon findings of quite different facts. 

The bill states that for five months prior to August 1, 1882. 
(date of filing bill] the defendant was trying to induce the plain 
tiff to agree to convey to him the property mentioned, he, at the 
same time, to agree to convey to her all of his real prop- 


erty in the city of Salt Lake, no title to pass until the death of 


one, when the survivor was to take title and possession; that on 
or about the 26th day of June, A. D. 1882, he showed her pa- 
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rs “eontaininge substantially the same provisions as above de- 


isreement which he had then drawn 


Y | > 7 
ped, and read to her ali ag 


| ime embodying substantially the same premises as 
ereinbefore set forth in said other agreement ;’’ and promised 
| if she would execute this agreement, he would build 

t | wh expense a brick house on his own land, and give her 
ease of the same; that defendant’s talk was for the pur- 
ose of fraudulently procuring plaintiff’s property without con- 
ration; that relying upon defendant’s false and fraudulent 

( ents and arquments, the plaintiff « xecuted the deed, believ- 

» be the agreement before read to her, and that defend- 

) | no consideration therefor. It appears from these alle- 
b pri to the exeeution of the deed, the parties had 

\ greed to each devise certain property to the other. 

( vaS VItTt IsSpose of their respective prop- 
les to eacl her by will. The alleged promise of defendant 
build a house on his own land and give plaintiff a life leas 


< 


Lnereot, V no part of tne acreement which she alleges Was 


ready drawn up and read to her. From the allegations it may 
> 4 , + | ot } " iy j > +1, wate " ° } t } , , t 
j itl Lilia ht rCLICU Ul bilis Promise, Dut | W@Te 1S DO state- 
} |] that af anv time hea . a tio ; 4», rf 
i if Lilat at all\ Cililt Silt supposed Liie PWISLTUMeNL 
7 
‘ ne WV thre life lease referred to 
: ; 7 > 
It is true. she did not believe it to be a warranty deed of her 
1 } 1° } 1° 
opert\ but she states that she did believe it to be an avcTree- 
¢ . 5 - o, 1, . - ' ‘ ] atl 
rit Oo ceconveyv the same upon per GQeathi 
ine Hill shows the complainant LO have been advanced In 
’ | +f . 1h cy 4] ' hh ur< : ‘ + a , . . . - 
irs, Dut does not snow that she was 1n anv way incapacitated 


reason of her age; nor that she was the mother of the de- 


ndant; nor any rela pecial trust and confidence between 


that fe ndant had ever attended to her busi- 


Dat CS no] t cit (if iti iif 
ess, or lived with her after becoming of age. In fine, the case 
] De > SE on : ' f° — . Bes ’ sae & : “ : 
rade by the bill. Is one ot actuat traud and mistake, which Is 
’ ] 5 | , +7 11} +1 } ] ] 11 
Cad With particuiarlts LmkdQ Til Qetall. 
Che findings of the court ar 
Se er ~~ Gae ; = ii at ii e C 
Chat pialnt lil, at tne LIme O the execution ol the 
leed, believed it to be a life lease of property belonging to 
} afl ' _ aArYrraAaAY , a ae ie - - : A 
efendant, upon which she was agreeing to assist In building a 
y 4 a - , | ? : ? . . 
Ol that prior to that time, there had been nevotiations be- 
j i , tha +} latt +) aoe } _ ? 
Da eS 1 the eect nat plaintifl should ASSIST defen- 


1 house upon lands of his own. and 


aa "Oty ae 
t with money to Dulid a 
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that she should have a life lease of the same, and that thereupon 
she directed him to prepare the papers; that he never attempted 
to build any such house as was contemplated by the agreement 
for the life lease; that defendant was a son of plaintiff, and she 
reposed great confidence and trust in him; that he had thereto- 
fore been attending to her business, and in former years had 
lived with her after he became of age. 

Now, none of this matter, which alone supports the conclu- 
sion of law that the deed was procured by fraud, is found in the 
bill. Some of it is directly contradictory of plaintiff’s 
allegations. 

Instance, finding that she was agreeing to assist in building 

} 


the proposed house, that she thought she was signing a life lease, 


and directed defendant to prepare the papers. Eliminate all of 


the foregoing alleged facts, and what remains to support the 


a0 
ive, 


decree? Simply, that plaintiff, a woman seventy years of ag 
made and acknowledged a deed of her property to defendant 
without reading it, or being informed as to its contents, without 
consideration. <A purely voluntary conveyance between parties, 
who for aught that appears, were dealing as strangers and at 
arm’s length. These statements alone in a bill in equity would 
hardly give the chancellor jurisdiction. 

But findings of relationship, and of special relations of trust 
and confidence are imported into the case, which with the want 
of consideration are to make a case of constructive fraud. 

The defendant was arraigned upon specific charges of fraud, 
but was concluded by the court with findings of fraud not al- 
leged. Unfortunately for the defendant he is deprived, by act 
of Congress, of the right to have this court review the evidence, 
given elsewhere to suitors 1n equity causes. | 

He must try his case here by a partial record. But some 
presumptions we think may be made. It is fair to assume that 
the case as made by the bill, of fraud, was not sustained. 

The defendant has fully answered and overcome that case, 
for the court has not found as facts the matters alleged, but puts 
its decree on findings of other matter. We may assume that 
evidence of the facts found was before the court, but in the ab- 
sence of amendment to the bill, the defendant could not sup- 
pose that such evidence would be made the foundation for sub- 
stantive findings, and would naturally direct his evidence alone 
to meet the case made by the bill. 
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‘ he decree cannot be sustained on the ground of mistake, 
is a substantive head of equity jurisdiction. [It is not framed 
in that aspect nor will the findings support a decree on this 

round Mliminate, as hereinbefore stated. the findings not 


| 


arranted by the bill, and we have the simple statement that 
plaintiff signed and solemnly acknowledged and delivered a deed 
yperty without consideration and without reading it. If it 


be said that the bill shows that she believed the deed to have 


ive been a life lease, and that the substance of the matter was 
ne elae f that the instrument was not a deed, but something 
d therefore that this element of mistake must be added 


, 
still we say, nothing appears to account for her gross folly and 


been an agreement, and the findings show that she believed it to 
! 


Her acknowledgment proves prema facie that her act was 


free and voluntary, and no cause for her belief that she was 


sioning some instrument other than the deed is made to appear. 


Respectfully submitted, 


J. L. RAWLINS. 
Atty. for Appellant. 


BEN SHEEKS, 


Of Counsel. 
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Supreme Court of the United States. 


VS. 
Don C. Turts, Adménistrator 
of the Estate of Ex.mira C. 


} 3 ELBRIDGE TUFTS, . 
| Turts, Deceased. J 


: 
BRIEF FOR APPELLEE. 
ARTHUR BROWN, 
Attorney for Plaintiff and Appellee. 


Star Print, Salt Lake. 
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NESE 


IN THE SUPREME COURT OF THE 
UNITED STATES. 


ELBRIDGE TUFTS, 


Vs. | 
Don C. Turts, Administrator > 


of the Estate of Evmira C. | 
TuFTs, Deceased. 


BRIEF FOR RESPONDENT. 


The brief filed in behalf of the appellant in this 
case does not specify or allege any error as required by 
Rule 21, Paragraphs 1 and 2. 

On reading the whole brief through carefully, we 
are left to guess that the error sought to be ccom- 
plained of, is a variance between the case as stated in 


the complaint, and the findings of fact by the court. 


No question is made that the findings of fact are suffi- 


cient to support the judgment, and no question is made 
that the complaint is sufficient to authorize the judg- 
ment. 

If the complaint is carefully examined it will be 
found that there is no foundation whatsoever for the 


alleged variance. Although the complaint is some- 
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lse representations as to the character 

r which was being signed by plaintiff, and 

ithout ANY Col 31d ration noving from the defendant 
representations consisted of promises to 

prepare various agreements, the effect of which would 
to support plaintiff and take care of her during her 
life. The particular contract which plaintiff supposed 


she was executing, is stated in Folio 2nd: 


‘‘ Defendant promised the plaintiff in the month of 
June, 1882, if she would execute an agreement which he 


had then, on or about said June 26th, 1882, drawn up and 


read to plaintiff, - r “ ” that the defen- 


= 


1 J i= eae eS ° . = 
dant would bhurzid the plarntry , at his OWn EXPENSE , ad 10C€ 
7 ‘ - = 7 ae | 7 : / - } te B “ft @ 
brick house Upon Ni, sata aefse ndanlt’s, lot of land, situated 
z~mmedratety €QAS8t OF anne AAJOUNUNG On tiie EAStETHN portion 

2 * . ; 7 hs ? ] ° ; 7 
oO} the ahove described lot of land, whach wWas owned by 
the plaintiff as afore said, and being a portion or part of 
* j AY - 4 ~Anet Wether. ’ * apy Welter 4 . 4 
said lot No. 0, zn thy north WESt COTTMET thereof. and ULVE her 


o life lease of thre same for and during her natural life. 
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said brick building to be commencea by defendant as soon 
as said plaintiff would sign said written agreement then 


drawn up by defendant.” 


Again: ‘ Plaintiff alleges that, relying upon the 
statements and arguments of said defendant, she signed 
and executed what she supposed to be said agreement as 
had been theretofore, to-wit: June 26, 1882, drawn by de- 
fendant and read to her by said defendant, as embodying 
their said intentions, but which she has since learned was 
a warranty deed from said plaintiff to said defendant convey- 
ing said real estate to plaintiff hereonbefore described, from said 
plaintiff to said defendant, a copy of which deed is hereto an- 


799 


nexed and mude a part hereof. and marked ‘FTerhibit A. 
Again, Folio 4: 


‘© Plaintiff alleges she did not know of the. contents of said 


warranty deed when she signed and executed the same.” 
Again in the next paragraph: 


“ She believed at the time of executing said deed that she 
was signing the agreement hereinbefore recited, a more particu- 
lar description of whicn the plaintiff is unable to give, never 
having had the same in her possession, and her statements thereof 


being given from memory.” 


Compare these allegations with the 4th finding, 
and we will see that they are the same so far as the 
representation is concerned. The material false rep- 


resentation upon which the deed was set aside is: 
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“Plaintiff, did not know that it was a deed of her property 
in question, hut believed it to be a life lease of property be- 
longing tO defe ndant upon woh ieh she was agreeing to assist an 
building a house. That prior io the time of the execution of 
said deed there had been negotiations between the said plaintiff 
and the said deft ndant to the effect that the plaintiff should (18- 
sist the defendant with money to build a house upon lands of 
his Own, and that plaintiff should have a life lease of the 


* And that plaintiff 


Saiie. 


signed the same under the belief that it was a paper relative to 
the late lease to her «f the said land of the defendant upon 


> . } . } ? ° >) ne 7 el 
which said building was to be erected 


It was wholly immaterial whether the contract 
had been theretofore drawn and shown to her, or 
vhether it had been simply talked about. The gist of 
the false representation was that he told her that the 
paper was the arrangement to build a house on his 
land in which she was to live, and which she was to assist 
him in building when in truth it was a warranty deed. 
That arrangement is stated in the complaint, it is 
stated in the findings. If that représentation was 
made falsely, and the signature of a woman seventy 


years old procured by it to a deed, a court of equity 


' 


will set it aside. The plaintiff so alleges, the court so 
finds. 

The court would set aside such a deed if the plain- 
tiff and defendant had been absolute strangers. It 
would be a sufficient fraud for a eourt to interfere in 


that case. I[t only becomes more criminal] by the ad- 


eee 
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ditional fact that the plaintiff was the mother of the 
defendant. It was not necessary to allege it. The find- 
ing 1s surplusage. 

It is a fundamental rule of equity that where one 
person has been misled into signing a different paper 
from that which such person supposed he or she was 
signing, and another person, so misleading him, has 
taken advantage of it, the former can either reform or 
set aside the instrument entirely. It is not necessary that 
the mistake be a mistake of both parties. A mis- 
take of one party, of which the other knows and takes 
advantage, is a mistake and a fraud also. 

The complaint states a clear case entitling the 
plaintiff to the relief of this court, in the form of a 
rescision. I refer to the following authorities: 


Welles vs. Yates, 44 N. Y. 525. 


Eaton vs. Eaton, 37 N. J. L. 108. 
Case vs. Case, 26 Mich., 484. 


ARTHUR BROWN, 
Attorney for Plaintiff and Appellee. 
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HENRY E. DAVIS, ADMINISTRATOR, &C., VS. JOHN J. KEY. l 
] Original Bill. Filed April 13, 1881. 


In a Court of the District of Columbia this thirteenth 
day of April, 1881. 


Henry E. Davis, Adm’rd. }. x. of Philip B. Foukes 


Complainant. | Equity 
Us. 7 No. 7674. 
JOHN J. Key, Defendant. } 


The complainant states as follows: 

1. That he is a resident of the District of Columbia, and files . a 
his bill of complaint as eee de honis non of PI 
ouke, late of the said District, deceased. 

That the defendant, John J. Key, is likewise a resident of the 

said District of Columbia. 
That under and by virtue of a certain convention entered into 
on the 4th day of July, 18658, by 3 ind between the United States of 
North America and the Republie of Mexico, and subsequent 
2 conventions entered into by and between the said govern- 
ments on the 19th day of April, on the 27th day of No- 
vember, 1872, the 20th day of November, 1874, and the 29th day of 
April, 1876, a joint commission of the said United States and the 
said Republic of Mexico, consisting of a commissioner on behalf of 
ach government and an umpire named by the said commissioners, 
sat at Washington city, Di corn t of Colum)ia, for the adjudication 
of all claims of citizens of either of the said countries against the 


vovernment of the other rr out of transactions of a date sub- 


sequent to the 2nd day of February, 1848, the said commission 
having begun its sessions on the 3lst day of July, 1869, the fune- 


c 


tions of the said commissi mers having ceased on the 31st day of 


January, 1876, and the duties of. the umpire having been finally 


discharged by the 20th day of November, 1876; that for the pay- 
ment and satisfaction of the awards which might by the said com- 
mission be against it made the said Republic of Mexico, by the said 


> | 


convention of July 4th, 1868, obligated itself to pay to the said 
Government of the United States, in certain annual instal- 
3} ments, the total sine of such awards; that by an act of 


the Congress of { the said United States, approved on the 18th 
day of June, 1878, the Secretary of State of the said United Stat 
was designated and authorized in behalf of the said Government of 
the United States to reaeive the said instalments and to distribute 
the same when received in ratable proportions to the claimants in 
whose favor the awards aforesaid have been made, or their legal 
representatives or aSslons ; that five (5) of the said instalments 
have been paid by the said Republic of Mexico and received and 
distributed in whole or in part by William M. Evarts and James G. 
Blaine, Secretaries of State of the said United States, and that there 
remains other of the said instalments yet to be paid, received, and 
distributed as aforesaid. 
4. That for the purpose of prosecuting before the joint commission 
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of the said United States of 
Mexico. and of eitizens of the 


said United States ot Ameriea, 
ur complainant’s Intestate, the 


LA 4 


=. Havs. and One Jacob (). 
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of August, 1869, by articles in 


oe 
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artnership upon and under, 
» wit: That the sald Kouke, 
citizens of the re- 
cvovernment of the other, at- 
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necting the said elalms, and 
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hn J. Key, at Washington, ac- 
authorizing the sald Key LO 


} 4 <* . _o a . al . 
Whatever amounts might be 


ndant. John J. Key. should re 


the copartnership, the other 
VS, and De Castro, a COpy ot 

marked Exhibit A, being an- 

s part hereot 
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of November, 1875—the said Weil was awarded the sum of $487,- 
810.68; that on account of the said award, and for the pay- 
7 ment and satisfaction thereof, the said Republic of Mexieo 
has paid, and William M. Evarts, lately Secretary of State of 
the said United States, received and distributed, to wit, in August 
[SSO, four (4) instalments, amounting in all to $136,995.96 ; that on 
the likeaccount the said Republi \lexico has further, to wit, on the 
28 January ultimo paid, and James G. Blain ww Secretary as 
aforesaid, received and distributed, another or fifth instalment 
amounting to $34,895.68, dape'e that there remain yet to be paid, re 
celved, and distribut a 1 the ar unt and in the manner ator said 
ther and further sina nents, amounting in all to $315,921.04 
1. That 1] nder and in) an cord bie With the sa igreemenht ) 
partners hip of August 10th, 1560 l tl 


yey alGresal Live said elaim Ol] the 
said Benjamin Weil was procur d bi e sal 
De Castro, and t they 


- 
— 
— 
— 
— 
— 
—+ 
~“ 
dt 
+ 
ra 
— 


LakiIng the necessary proolt in rela- 
, | ' ! ' | t ] y ] | j . 4 , + 
LIOh thereto, aNd Sent the san LO thy defendant. John ES Key a 
Washington, : 


< en d with DON ' O] attorney from the 

S sald W oil authorizi the said ‘ 
elain 1, and that the es Clal 

ecuted before the 


joint eomni} 
Key, not 


alone however. Dut | by 


y 


: {f the agreement and co- 
partnership made and entered into on the 24th day of September, 
1S69, as aforesaid) In connection with your complainant’s Intestate, 
the said Philip b. Fouke; and erwards, also, in connection with 
One Win. tT] Bovee, who Wa Ss e@enwva rec] by the said Bi Nn] aeeeee \\ e]] 
Lo assist the sald Kouke oO 1 ey 

S. That before the. maar bine, ) he said award on aeecount of thi 
said claim the said Ben jamiy Weil became and was adjudged a per- 
SO) of U}SoOl und sepee that | Upon his vite, one Alice \V li, Was 
appointed and became in due form and according to law his cura- 
trix or committee, and that in her own right and as such curatrix, 
before the prep ition aud execution of the memorandum ot Fre 

ment hereinafter set forth, she duly appointed o Lambert 
4 3B. Cain her true and lawful attorney-i1n-fact in l about the 

mnnutter of the said award and the interests of hersel! l ) 
said Benjamin Wel therein 


bal Washington eitv and District of Columbia, on the 5th 
day of wea ae ni 1875. the said Lambert B. Cain, as attorn: n-fac 
of the said Alice Weil, in her own right and 
Benjamin Wei 


: | | , 
as aforesaid, ef the first part, and, among other 

. . a . 
defendant. John J. Ke: 


tii ; i } Tis | { 
Te ] . r ont Beil | a Dini 
, Our -< POL Pal Want S Westate, the Sala 4 ii} 
. } y . ; , . . T : } ; . j 
15. l'ouke, the said Llarry ¥ Hays, and the said Jacob O. De Castro 
‘the second part, executed al certain memorandut » OL agcreementl 
DV WH! the several amounts due 


; 10) rom 1 

Ll): Weil to the Si ic Ney, the Sa Li | louke, the said lays, and 
id De Castro for and con V7] 
jase claim were fixed, adju: | 
| d in accordance with the t f the copartnership entered 
into on the 10th day of August io, | | | 
Hays, and De Castro as aforesaid, a copy of which said m 


cl 


ChIO- 


eee nterteher ager emma eae ee 
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10 randum of agreement, marked Exhibit C, is annexed hereto 
and prayed to be taken as part hereof. 

10. That on the — day of ——, 1877, the said Benjamin Weil de- 
| life; that at the said city of New Orleans aforesaid the 
said Alice Weil became and was duly declared his, the said Benja- 

in Weil’s, legal successor or representative and tutrix of his and 

her sole minor child; that: as such successor and tutrix as aforesaid, 
she, the said Alice Weil, by and with the knowledge and sanction 
f the court which had admitted and designated her as such, duly 
ppointed and constituted the said Lambert B. Cain her true and 
ul ennai tr eit that thereafter, to wit, on the 23d day of 
ine, 1880, and after the decease of your complainant’s intestate, the 
ald Philip B. Fouke, as will more fully appear hereafter, the said 
unbert B. Cain, as attorney-in-fact of f the said Alice Weil, in her 

own right and as successor and tutrix as aforesaid, executed 


a in favor of thesaid Key a certain instrument setting over and 
conveying to the said Kev a certain share of the: nate award 

o the said Ben} amin Weil as aforesaid equal in amount to the sum 
ixed, adjust d, and ie lared by the said memorandum of agreement 
f November Sth, ae aforesal ee as due to the said Key as against 


he said Benjami ei, and giving to the said Key power and 
wuthority in his OW 1) night we name, SO far as the estate of the ss aid 
Weil was concerned, to collect pee receive the same, to wit, one- 
fourth of the whole amount of the said award after the same had 
been reduced by the sum of $59561; that under and by virtue of 
the said ee t so on the a 23rd day of June, 1880, executed 
is aforesaid the defe ndan it, John Key, has collected and received 
out of the tore stain mf s already di serie ed on account of the said 
to the said Benjamin Weil the ratably proportioned sum of 
).00, and that the said Key, unless prevented, will further 
ollect and receive a like ratable proportion out of each and every 

instalment that may hereafter be distributed on account 
12 of the said award. 

Ith. That your complainant’s intestate, the said Fouke, 1n 
his lifetime received nothing on account of the 81 per cent. fixed 
and declared by the said memorandum of agreement of November 
oth, 1875, as payable to him by and from the said Benjamin Weil 

his duly constituted y Spere pe as aforesaid: that the said 
Lambert B. Cain ose In rw of the estate of the said “ouke 
the proport tionate gee ol ge Si id 54 per cent. included in the 
instalment- distr =a dd 1 een 1880, as aforesaid; that the 


foul 
alc Cain claims to have cas ae for the same, amounting to 
> sie 15, more or less, to Emma M. Fouke, lately administratrix of 


th id Philip B. Fouke; that for the purposes of this suit, and for 
hats eealinies. only, vour — int is ready and willing and 
hereby oifers to admit the same to have been received to the estate 
of his intestate, the said Fouke, and to account to the defendant, 

John J. Key, for the same in full, and that your complainant 
13 has himself received in behalf of the estate of his intestate 

the proportionate amount of the said 8} per cent. included in 
the fifth instalment on account of the said awards, towit, the sum of 


= 
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$2,531.80, for which sum he is ready and willing and hereby offers 
to account to and with the said defendant in full. | 

That besides the said claim of the said Benjamin Weil as 
aforesaid there was presented and prosecuted before the said joint 
commission by the said Fouke and Key the certain claim of Jonas 
Marks and C ompany against Mexico, numbered 639 on the docket 
of American claims before the said commission, on which said claim 
there was procured by the said Fouke and Key an award of 
$52,581.87, and there were also presented and prosecuted before the 
said commission by the defendant Key certain other claims on 
which awards were secured, aggregating $89,658.96 ; that for the ser- 

vices of the said Fouke and Key and the said Key in and 
14 about the said claims the said Key has received, and will, 

doubtless, further receive, payment, remuneration, and re- 
ward, and that by virtue of and and in accordance with the articles 
of copartnership of September 24th, 1869, aforesaid, the said Key 
was and is Hable and in law bound to account to and with the said 
Fouke on his duly qualified legal representative for any and all fees 
and sums received by him on account of services in and about all 
the said claims. 
' 13. That besides the claims hereinbefore mentioned there were 
managed, conducted, and prosecuted by your complainant’s intestate, 
the said Fouke, and the defendant Key, other causes, matters, and 
business pertaining LO the profession of the law and within the scope, 
intent, and meaning of the said copartnership of September 24th, 
1869. 

14. That at Washington city and District of Columbia, on the 

3rd day of October, 1876, and before any distribution, as aforesaid, 

of any instalment on account of the claims and awards here- 
1d inbefore mentioned, your complainant’s intestate, the said 

Philip B. Fouke, departed this life; that his widow, Emma 
M. Fouke, was duly appointed and qualified as his, the said Fouke’s, 
administratrix; that on the 10th day of December, 1880, she was, 
removed by this honorable court from her said office and your com- 
plainant appointed in her stead, and that on the 13th day of De- 
cember, 1880, your complainant duly qualified in the penal sum of 
$40,000 and received his letters of administration de bonis non on 
the estate of the said Philip B. Fouke; all which will appear from 
the probate records of this honorable conrt, to which reference is 
made, and which it is prayed may be taken as part of this bill of 
compl: \int and read at the hearing hereof. 

15. That notwithstanding the premises the defendant, John 
Key, although requested, has never accounted to and with your 
complainant’s intestate, the said Fouke, or with his legal represen- 

tatives, or any of them, for his, the said Fouke’s, share and 
16 interest in the dealings and transactions of the copartnership 

of September 24th, 1869, as aforesaid, but so to do has, not- 
withstanding such request, wholly failed, neglec ‘ted, and refused, 
and that in particul: ir the said defendant Key * although requested 
so to do, has not accounted as aforesaid for the receipts by him on 
account of the said awards on the said claim of Benjamin Weil and 
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ie certain claims in paragraph 12 of this bill of complaint men- 
med, but SO to do hh LS wholly fa iled, neglected, and refused and 
préemptorily and positively refuses. 

16. That the said defendant Key, as your complainant 1s Informed 
nd believes, and so eer plea: avers and charges, is possessed of no 
eal estate whatever, and of no personal estate save and except such 

‘ead LO hit as or by means of the proceeds of the various 

laims and business prosecuted and conducted by him and the said 

fouke, as in this bill of complaint set forth; that by his, the 

v said Key’s, refusal to account to and with your complainant’s 

intestate, the said Fouke, or his legal representatives, the estat 

f the said Fouke is. threat eepen' irreparable injury; and that 
inless the said Key is enjoined from further management of 

ntermeddtling with ft he afl Irs and funds of the said copartnership 


bac aoe 
iS FPS OCH) 


und a proper person appointed LO Inahnage and control the same the 
> 3 , } /= 2m ] iy aa | : . — cy . > : | 
ald Fouker estate and your conmiplainant, as his legal representa- 


+3 rat mally ie ae wat er 
ive. WIll actually and in faet suffer sueh irreparable byury. 


our complainant therefore prays 
7 . . - = | ne ] , ‘>? , . sy? { 
hat an account may be taken by and under the decree and 
ction of this eourt of all the partnership dealings and trans- 


between, by, or on account of —_ Jainant’s intestate 
the said Fouke. and the defend , John J. Key; that in tak- 

. ng the sald account all nina 1) 1quiries may be made and 
directions given, and that what shall appear thereon to be 
irom the said defendant Key may be deereed LO be paid by him. 
That a proper person may be appointed to ee colleet, and 
all the outstanding debts and moneys due to or on account of 


said partnership business, and also to take possession of all the 
ts and property belonging to the said partnership. 
That the defendant, John J. ey, his avents, servents, an d 
rneys, may be restrained by the order and injunction of this 
from de manding, recelving, Or Nee ae possession of ahy 


ts, Money, or property due or belonging to the said ecpartnership, 
particularly that until the further order ot the court he be SO 


rained from receiving or obtaining possession of any moneys, 
to be paid or distributed on account of the claims and awards 
in the aforegoing bill of complaint mentioned, and that he 

} be ordered to deliver up to sucl 


: person as may be appointed 
by the court all the moneys, effects, and property belonging 
ide Is possession or power, and par- 
ticularly all moneys, drafts, or funds now in his possession or con- 
} he has received or co ected on account of any of the 
claims 1n this bill of complaint mentioned. 
|. That your complainant may have such other and further re- 
lief in the premises as the nature of his case may require. 
That process may issue from this court against the said John 


ey, requiring him LO appear — answer this bill, the complain- 


> 


} ° : 
opartne rship now 10 


~,~> 
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ant hereby, In accordance with rule No. 64 of the equity rules of 
this eourt, walving an answer under oath. 
The de fend: ant to this bill of complaint is John J. Kev. 
2 H. E. DAVIS, © 
pa. d, b. i, of Philip B. kouke. 
es. Ie. Davis. pp. 


WASHINGTON City, ) 
District O] ( olumobia, J , 


Henry Ky. Davis, the COMp Jainant in the aforegoing bill of com- 
plaint mentioned, ‘eine first duly sworn, deposes and says that he 
has read the said bill by him subseribed and knows the contents 
thereof, and that the facts therein stated on his own knowledge are 
true, and those stated on his information he believes to be true. 


H. KE. DAVIS. 


Subseribed and sworn to before me April 13 re 
R. J. MEIGS, Clerk, 
By hk. J. MEIGS, Jr., 
Ass’t ( Le rk: 
2] EXHIBIT A. 


ee 


Articles of copartnership entered into between John J. Key, of the 
city of Terre Haute, State of Indiana; Philip B. Fouke, now of 
the city of New Orleans, State of Louisiana; H. 'T. Hays and J. 
QO. De Castro, both of the city of New Orleans, State of La. 

[t is agreed between said parties that a copartnership is this day 
formed between them for the purpose of prosecuting claims in be- 
half of the citizens of the United States of America against the 
government of Mexicoand of citizens of t seston of Mexico 
against the Government of the United States of Amer 
It is agreed between said parties that the said ae Hays and 
Le Castro shall procure claims of citizens of the respective govern- 
ment- named against the other and attend to taking the necessary 
proof, and that the said claims shall be sent to s aid Ke ry, at W ash- 
ington city, accompanied with a power of attorney from the claim- 
ant authorizing said Key to prosecute said claims, and authorizing 

him to receive from said governments any and all amounts 

y that may be due and coming to them. 

That said Key shall retain all fees, as agreed on by said 
parties, and shall pay over to said parties, heb iaka in the capacity of 
speck al attorneys for that purpose of the claimant, the amount due 
to them as such special attorneys, both for the amount awarded the 
claimant and for fees due Hays, slant and De Castro in the case, 

either at Washington, New York, or New Orleans, as he may be di- 
rected from time to time by eit hoe Hays, Fouke, or De Castro, act- 
Ing as the Mies agent of the claimant, whose power as such in all 
cases sent by them is, to all intents and purposes, recognized by the 
parties of this contract. 

That said Key shall retain in all cases, when no special direction 1s 


} 
— 
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en, the portion due to said firm, paying over to the other parties 
nee; or accounting in such manner as they may from time to 
ie direct, for the pr ieee of the fees so retained. 
[It is agreed thi t all fees received under this copartnership 
shal be di} V vie one- half pi irt to S% Ke »V and the othe Tr hi ilf 
Hart to sald Kouke. I E Ly S, al nd De ( astr oF 
Said Key is to remain at W ‘ash ington city, said Hays at New Or- 
ns, said De Castro to be In the city of Mexico, and sald louke 
to render his services whenever they shall be needed. 
[In witness whereof we have hereunto set our hands and seals this 
th day of August, 1869 
JOHN J. KEY. [SEAL | 
P. B. FOUKE. ISEAL. | 
(Signed) HARRY T. HAYS. [seat.] 
J. O. De CASTRO. [seat.] 


( 7 martin ; ef) } jp fe) / a f nLO by bw Cit Ph ili B. Fouke and 


is agreed between said parties that a partnership be this day 


r 7 ‘ ? r } : ; ‘ _ a Po e _° 
formed between them for the Purpose ol practicing law in the city 


Washington, District of Columbia, and that partnership shall be 


‘J ’ i 
equal. 

[t is agreea each party shall give their undivided attention to the 
business, and that said business embraces all matters pertaining to 
the profession of the law, including prosecution of claims against 
the Government of the United States, either before Congress or the 
Court of Claims. Neither party shall have the right to use the 
name of the firm except in such matters as pertain to the business 

attorneys. 

It is understood and agreed that all sums received by said Key 
fouke under an agreement of part nership heretofore formed by 
said Key, Fouke, H. T. Hays, and J. O. De Castro shall be equally 

divided by said Fouke and Key. 
5 It is agreed that an account of _ expense s shall be kept be- 


-” 


tween said part les pertaining to their business (exeept that 


art in prosecut ing claims under the treaty of July 4th, 1868, be- 
yeen the U nite ted Bistes and Mexico ), and all SUTTS received by 


‘ 
her partner from their business and all sums retained by either 


arty shall be essa on a book kept for that purpose, and the 
ime shall be subject to the control of both. 


[t is agreed that neg copartnership shall continue until the 24th 


lay of September, 1871, unless dissolved by mutual consent. 


{mn witness whereof we have this 24th day of September, ] S69, set 


ur hands and seals 


(Signed) Pp. B. FOUKE. [seat] 
JOHN J. KEY. [sear] 


° 
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26 EXxHrpir C. 
Agreement. Recorded Now’ ber 6, 1875. 
L. B. Carn, Att’v, with Lynanus C. Boynton ef al. 
Copy.” Liber 802, folio 154, ef seq. 


This agreement, made and ente red into in the city of Washing- 
ton, D. C., betwen L. B. ( ain, of the city of New Orleans, State of 
Louisiana, attorney-in-fact of Alice Weil, for herself and as curatrix 
of Benjamin Weil, her husband,a person of unsound mind, who was 
so declared to be by an order of the second district court of the parish 
of Orleans, in the said State of Louisiana, and in proteeding before 
said court, the law of the State of Louisiana having been fully com- 
plied with, the said Alice Weil was appointed curatrix of her inter- 
dicted husband, Benjamin Weil, above named, on the 20th day of 
August, 1875, and an authenticated copy of the proceedings of the 
said second district court for the parish of Orleans, in the matter of 
the interdiction of Benjamin Weil, No. 38115, 1s made a part hereof 
and attached to this instrument of writing, of the first part, and Ly- 

hanus ©. Boynton, of the city of Washington, D. C., Harry 
20 T. Hays, and Jacob O. De Castro, of the city of New Orleans, 

Philip B. Fouke and John J. Key, now residents of the Dis- 
trict of Columbia, and W. W. Boyce, attorney-at-law, of Washington, 
I). C., of the second part. 

Whereas Benjamin Weil, in the year eighteen hundred and sixty- 
nine, filed a claim before the American and Mexican Joint Com- 
mission, then in session in the city of Washington, D. C. , United 
States of America, under a convention between the United States of 
America and Mexico of July 4th, 1868, for the sum of $334,950 
three hundred thirty-four thousand and nine hundred and fifty dol- 
lars; and whereas said case was tried and heard before said com- 
mission; and whereas an award has been rendered by the umpire 
and returned to the secretary of said commission to be finally entered 
on the records of said commission, for the sum of $285,000—two 
hundred and eighty-five thousand Mexican gold dollars—with in- 
terest at six per cent. per annum from the 20th of S September, 1864, 

to the date of the final close of said commission ; 
28 And whereas 0n the 15th July, 1874, the said Benjamin 

Weil appointed the said Philip. B. Fouke. his attorney and 
authorized the said Fouke to pay, pledge, or hypothecate any por- 
tion of said claim to defray expenses, fees, and other moneys ex- 
pended, laid out, or appropriated, not to exceed the- sum of one 
hundred thousand dollars ($100,000) ; and whereas the said Fouke 
employed the said Sylvanus C. Boynton, Esq., and agreed for and 
on behalf of said Weil to pay said Boynton the sum of ($59,561) fifty- 
nine thousand five hundred and sixty-one dollars, to be deducted 
from the aggregate amount which might be found due at the close 

f the commission : 

And whereas for the purpose of executing said agreement made 
by said Fouke with the said Boynton, under and by authority of 
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as curatrix of the said Bet jamin Weil, — assign and transfer to 

vivanus C. Bavnk on the sum of ($59,561) fifty-nine 

‘ed and sixty-one dollars of : said award. 
| 


thi said »} 


sand five hundt 


5,000) two hundred and eighty-five thousand dollars, with 


Pra ) 
terest from 20th September, 1564, welles the close of this commis- 
is will fully appear by the records of the case before said com- 
3s10N \d it is expressly understood that the said S. C Bovnton 


aid amount of ($59.561 ) fifty-nine thousand five 


attached hereto: and whereas on the 10th September, 1S69, the 
B. Weil executed a power of attorney to John J. Key, a true 

a part of this agreement and attached hereto: 
I) day of September, 1869, the said B. Weil 


‘ ul ; 4 
Vhereas on the tenth bag of Septe ee r, eighteen hundred and 


‘ - . ¥ ‘ 
sixtv-pine. In the @1 f New Orleans. parish of Orleans, State 
Pouisiaha. executed an rie Pte a powel of attorney 


in favor of John J. Key ataeeiciae and empowering the said 
; ute before the American and Mexican Joint 
mmission my claim in the sum of three hundred & thirty-four 
uusand nine hundred «& fifty dollars, under the convention be- 
een the United States of America and Mexico of July fourth, 


w, know all men by these presents that, for and in considera- 
1 of the legal and professional services heretofore rendered and 
reinafter to be rendered by my said attorney, the said John 
y, that I have this day agreed to pay, and am finally bound, and 
by oblige mvself to pay, to J. _ Ke y and H.'T. Hays a sum 
| 


fr the amount recove red. 


of pe ea aa dl } 7 =e ade ‘ ' ‘ ae 
itness my hand and seal this tenth day of Septem ber, elohteen 
: " : . . » < 
lndred and Sixty-nlhe 
- \ 4 4" 
(Sig. ) B. WEIL. 


OTTO OPPERMAN. 
GEORGE STEHL. 


And the same is made part of this agreement and the 


riamnMal Atte shast 1, Tata 
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hereas the said Bb. Weil agreed to pay to J. J. Key and H. T. 
Lan S Oli -half of the amount recovered : Now, for the purpose of ex- 
ing said agreement, I hereby transfer to the said John J. Kev, 
r deducting the sum of $59, 561. fiftv-nine thousand five hundred 
| sixty dollars, from the aggregate amount of said finding at the 
id commission, one-fourth of said award, amounting to 
—, at the close of said commission, it being understood that said 
y is entitled to one-fourth of said award subject to the amount 
retofore deducted ; and it is agreed that the said John J. Key shall 


id Weil, J. L. B. Cain, as attorney-in-fact of Alice Weil, for herself 


which said sum is to be deduce ted from the entire amount of 


-0)) ( 
from Benjamin Weil to Philip 7" Ronikee Is nade ie cena 
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have a lien to the extent of one-fourth of said award, with full au 
thority and power to pacer the same. 
Whereas Harry T. Hayes, Philip B. Fouke, and Jacob O. De Cas- 
tro are interested equally in one-fourth of said award coming to said 
H. 30 ays by the agree ment heretofore referred tO: and 
o2 whereas by the consent of said H. T. Hays, and by his direc- 
tion, I subdivide the amount due him under said agreement 
into three parts, and I hereby assign to the said Harry T. Hays 
(S4 per cent.) eight and one-third per cent. of said award, and to 
Jacob O. De Castro (S34 pr Ct. ) eight and one-third per cent. of 
said award, and to Philip B. Fouke (8) p’r et.) eight and one-third 
per cent. of said award, which three amounts make the (25 p’r et.) 
twenty-five per cent. which is due to Harry T. Hays under said 
agreement. This is done] yv the express directions of the said Harry 
T. Hays. And the said parties are to hold their interest in the sam 
manner as the said John J. Key holds his interest. 
Whereas Benjamin Weilem ployed W. W. Boyce as assistant coun- 


. 


se] and lYTree ] LO ag him Ssevell and ra hal lf oe cent. ot the award 


that might be made yh i favor and wherea é : sald bovee has agreed 
to modify his heist and receive as his fee five per cent. instead 

of seven and a half per cent.; and whereas it is understood 
oo that the said sum of ($59,561) { fiftv-n ine thousand five hundred 


and sixty-one dollars IS first t vO be dedue ted trom the as 
vate amount of said award: I hereby transfer and as 
W. W. boy ee (9D pr CL.) five per cent. er said AW ard, 
vith the foregoing agreement as modified by the said W. W. Boyce 
and the s: sald Boy ce 1s to his 4 7 ig on said award in the same man 
ner as tne sald ] [ -r : Hay S, x ). De Castre me hilip 3. Ir ouke John 
J. Key, and S. C. boynton. 
In witness whereof the said L. b. Cain, as attorney for Alice Weill, 


and as attorney for Alice Weil, curatrix of Benjamin Weil, hath 
hereunto set his hand and affixed his seal at Washington, District 
of Columbia, on this fifth day of November, A. D. eighteen hundred 


| 


and seventy-five. And in witness whereof the said Sylvanus ¢ 
boynton, John J. Key, Philip B. Fouke, Harry fx Hav s, Jacob O. 
De Castro,and W. W. Boyce have hereunto set their ne on seals 
this fifth day of November, A. | ). eighteen hundred and seventy-five. 

PHILIP B. FOUKE SE Me] 

L. B. CAIN. [sea L. | 

34 HAR R + 2. SA 3, | SE. LJ 

Att’y for Alice Weil and for Alice Weil, 

Curatrix of Benjamin Weil, iaterdic: ated. 

J. O. De CASTRO. [SEAL. 
SYLVANUS G. BOYNTON. [ 
JOHN J. KEY. |SEAL, 

KE xecuted in the presence of— 


. CALLAN. 
JNO. B. BAGLEY, JR 


SANS SELLE DINE EE ONSET R OD NTN 


GRRE 


ne 0 cme ape oes ounann, ses a 


ce ta ee A at NO inc cn a 
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DISTRICT OF COLUMBIA, ae 


County of Washington, } 


Personally appeared before me, the undersigned, Nicholas Callan, 


a notary public in and for the District of Columbia and county of 
Washington, on the fifth day of November, eighteen hundred and 


y-tive, L. B. Caine, whose name is subscribed to the foregoing 
nstrument of writing as attorney of Alice Weil, and for the said 
lice Weil as curatrix of Benjamin Weil, and acknowledged said 
gnature to be his and the execution thereof for the purpose set 
forth in said instrument of writing, re personally appeared before 
the said undersigned, John J. I. Key, Philip B. Fouke, Harry 

T. Hays, Jacob O. De Castro, and Sylvanus C. Boynton, whose 
signatures are affixed to the foregoing instrument of writing, 


und each acknowledged said signature to be his own 1n the execu- 


tion thereof for the purpose set forth in said instrument of writing. 

In testimony whe reof I “8 ve hereunto set my hand and affixed 
my notarial seal, at Wa gton, D. C., this fifth day of November, 
A. D. eighteen hundred gen seventy-five. 


NOTARIAL SEAL. | N. CALLAN, 
Notary Public. 


[ 


fy that the within is a true and 


r rt if 
verified copy of a deed as r “ din liber No. 802, folio 154, et seq., 
one of the land records for the District of Columbia. Washington, 


D. C., January 29th, 1881. (Signed) Geo. F. Schayer, dep. recorder. 


Affidavit of f. ¢ oyle. Filed April lo, 1881. 
In the Supreme Court of the District of Columbia. 


H. E. Davis. Adm’r d. >. n. of Estate of Philip B.° 
louke, Dec’d, Complainant, 


JOHN J. Key, Defendant. 


No. 7674. 
Kquity Doc. No. 


———— eens eee a” 


District oF CoLUMBIA., I 
‘ i n > NX 
County OT Washinaton. j 


Randolph Coyle, being duly sworn, deposes and says : 

[am a member of the bar of this court and a resident of the citv 
of Washington. 
Krom September 1869 to April 1870 I was a clerk in the office of 
the American secretary of the United States and Mexican Cl; 1ims 
Commission, then sitting in the city of Washington, and from April 
1S/ U0 ub til the conclusion ol f the labors of the umpire of the com- 
mission, in December, 1876, I was the American secretary of the 

commission. . 
During this whole period I had in my custody the files of 
37 all the claims of American citizens agalt ist Mexico filed before 
the commission. I had a minute knowledge of the contents 


a 
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of these files, and became acquainted with the several attorneys 
engaged in prosecution of claims before the commission. 

Among the attorneys practicing before the commission were 
Messrs. Philip b. Fouke and John J. Key, who practiced under the 
firm name of Fouke and Key. They occupied offices first on the 
west side of 14th street, a few doors north of F street N. W.. and 
afterwards on F street between 14th and 15th streets N. W., upon 
both of which houses I have repeatedly seen, during the time re- 
ferred to, their sign with the names “Fouke & Key,” “attorneys-at- 
law” or “counsellors-at-law.” 

Both of these gentleman were in the habit of calling frequently 
at the office of the commission upon business connected with the 
cases In which they appeared as counsel; and, as the rules of the 
commission forbade the withdrawal by counsel of papers from the 

office, they would examine the files of their cases and make 
o5 their notes and memoranda in my office room and in my 

presence. Among the cases in which they were concerned 
as counsel, and which they examined in my office, were those of 
Benjamin Weil vs. Mexico, No. 447, and Jonas Marks & Company, 
No. 639, on the docket of American claims against Mexico. 

The paper hereto annexed, marked “ Exhibit R. C., No. 1,” is a 
true copy of the memor-al addresses to the commission in the case 
of Weil, the original of which, in manuscript, is now on file in the 
Department of State among the archives of the commission, and 
with which I have compared this copy. In the original the signa- 
ture to the memorial, “ Benjamin Weil, by John J. Key, his atto.-in- 
fact,’ and the counter signature, “ Fouke and Key, solicitor- and 
atto’s for Benj. Weil,” as well as the signature to the affidavit ap- 
pended to the memorial, “John J. Key, attorney-in-fact of Benj. 
Weil,” are in the handwriting of John J. Key, with which | 
am familiar, having frequently seen him write and having received 

and filed many letters written by him. 
39 The annexed paper, marked “ Exhibit R. C., No. 2,” isa true 

copy of the original memorial addressed to the commission in 
the case of Jonas Marks & Co. I have recently compared the copy 
with the original on file in the Department of State. In the original 
all the signatures to the memorial, as well as the counter signature, 
“ Fouke & Key,” &c., and the signatures to the affidavit appended to 
the memorial, are in the handwriting of John J. Key, the matter 
reading just as in the printed copy. 

In the case of Weil I received and filed many letters in the hand- 
writing of John J. Key and signed, in his handwriting, “ iouke 
and Key, attorneys for claimant.” These letters are now on file 
among the papers in the case at the Department of State, where | 
have recently examined them. 

RANDOLPH COYLE. 

Subscribed and sworn to before me this loth day of April, A. D. 
1881. 

R. J. MEIGS, Clerk, 
By R..J. MEIGS, JR., 
ses Asst Clerk. 
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/ R. C., No. 1, to Affidamt of Randolph Coyle, No. 447 of 
Docket f im CVarim °. [] S. and Mexican Claims Com- 
el, lprel 15, 188] 
rable William H. Wadsworth Don Franeiseo Pala- 
nissioner- in the joint commission of the United States 
\ ca and the United States of Mexico 
mol} of Benjamin Weil, residing in the citv of New Or 
| ws 4 eC oO} Slal [’nited States of \ merica 
the claimant has a just claim against the U1 ner States 
o, arising from injury to his ss 4 by the authorities of 
e to the amount of three hundred a ind thai Irty- four thou- 
ndred and fifty dollars, gold currency, with interest 
m the 20th of September, one thousand eight hundred 
r, at the rate of twelve per cent. per annum, being the 
ha stomar rei Le Leresl 1) the Republic of Mexico, 
hie Os OCCUP] (| 

SI » claim arost : r about the 20th day of Sept er, 

housand elght bundred and sixty-four, in the bpiiteas 
United States of Mexico between Piedras Negras and 

Laredo, ete., by reason of loss and dama cre suffered by the 
t bv thi eible and unlawful seizure of nineteen hundred 

irteen bales of cotton—average weights of bales, five hundred . 

me iread and hitv-seven thousand pounds, of the 

ty- cents per pound, amounting to the said sum of 

| id thirty-four thousand nine hundred and fifty 

\ 1 said cotton was, as aforesaid, unlaw fully seized and 
session of by the forces of the liberal or republican Gov- 

t of Mexico, the President or ehief of which was Don Benito 
which said cotton was on trains and being transported 
the territory tothe eitv of Matamoras, Mexico, and the said 
his claimant declai 1 


It Geciares, Was TIS ind 


ni: his individual property, and he 
, 3 a | _ { . 4 | ee f° 
ner thereof ; 


thie f at the time of said seizure. 
re claimant says that hethen su iffered loss of his said cotton 
the value and to the amount of three hundred and thirty- 
r thousand iti hundred and hity dollars. and tha ho 
irt of the same was ever returned to him or to any person 
although he often requested and demanded the same from 
ns in authority r said government that he could ap- 
; 
e said claimant s LYS thal the facts and circumstances at- 
ie loss and injury out of which the claim arises. and the 
circumstances DO which the claim is founded are as 
the year one thousand lolit h 


iundred and sixty-four the 
| temporarily residing in the Republic of 
he city of Matamoras generally his piace of resi- 
| ed in buying cotton for the purpose of ex- 
engaged in a lawful and legitimate business, and 


and at the points heretofore men- 
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tioned, to the city of Matamoras, it was seized by the forces of the 
said liberal, constitutional, or republican government of Mexico, 
of which Don Benito Jaurez was the president or chief, and was 
forcibly taken by said forces from the possession of the elai 
and the same was done under no right or claim of said goy- 
13 ernment against said claimant. 
(5.) The claimant says that this claim is preferred by him 
oe 
(6.) The claimant says that he was born in Bonya ‘ Bas Rhine, 
mai ‘e, and that his present place of residence o1 ne mieil ie In the 
city of New Orleans, State of Louisiana, United States of America. 
ind that my home or domicile at the time of the seizure of said cotto 
was 1n the said city of New Orleans, and that I am a naturalized 
citizen of the United States of America, and was so at the time of 
the seizure of a and still am a citizen of said 
and have never owed :¢ leg ince to ahy other LOVE rniment since [ 
gellar tli a ot of the United States, and I here- 
vith file the naturalization papers showing that fact. 


(;overnment., 


7.) The claimant says the entire amount — 
and did at the time when it had its origin, belong solely and abso- 


lutely to me, and no other person Is or ever has been in any wey 
interested therein or in any part thereof. 

L4 (8.) The claimant says that he has not, nor any person 
ee 

or indemnification for the whole or any part of the loss or injury 

upon which his claim 1s founded. 

(9.) The claimant says that this claim was not presented prior to 
the first day of January, eo —— of State of either 
Government or to the minister of the United States at Mexico, or 
that of the Mexican Repub lic at W satdnatoas 


(10.) Proofs in support of said claim are filed ee 
and the claimant prays leave to call in and refer to any othe — 
to be presented before this honorable commission in support of his 


said claim, and to amend or add to his said memorial apne Hi 


may be deemed advisable and necessary and in accordance with the 
facts and evidence. 

(11.) That Fouke & Key, attorneys and counsellors at law, Wash- 
ington, D. C., are duly authorized to act for this claimantin relation 
to said claim, and John J. Key, of Washington, D. C., is his attorney- 

in-fact, having full authority and power thereto. 
Ad Wherefore the claimant respectfully asks this honorable 
commission to examine Into the allegations and proofs in this 
matter, to the end that the claimant may be paid the amonnt of this 
aforesaid just claim against the United States Government of Mexico. 
And this claimant will ever pray. 
BENJAMIN WEIL, 
By JOHN J. KEY, 
His Atto.-in-fact. 


FOURE & KEY, 
Solicitors a% Alto. for Be Nn). We il 


SEMPER AAAS TA EEE 


erated ted 
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John J. Key. being first by me duly sworn, Says, on his oath, that 


memorial; that the said memorialist is absent from the District of 

Columbia, and that the facets stated in said memorial are true, to the 

best of his knowledge, information, and belief. 

JOHN J. KEY, 
Attorne Y- 17 n-fact of Ben). We il. 
LG Sworn to and subseribed before me,a notary public in and 
for said county and Distriet, this twenty-} fifth day of April, 
|) iohte i bndred ind sf VOnty 
ISEAL. | N CALL. 
} . Notary BF ublie. 
17 EXHIBIT R. C., No. 2. Filed Apri 13,1881. 
Ve) tj An CYC? TH ay Randolph Coyle. No. O59 Doel ket of 
{merican Claims, U.S. and Mexican Claims Comméssion. 

To the Honorable William H. Wadsworth and Don Francisco Gomez 
Palacio, commissioners appointed in the joint commission, under 
the treaty of July |, 1868, between the govern ents of the United 
States of America and the United States Of f Me X1CO. 

The Ine morial of .Jonas Marks John M: irk: s,and Li al um bert LB. Cain, 
citizens of the United States of America, residing 1n the city of New 
(or S state oj Louisiana: 

I. The claimants say that they have a just claim against the 

hited States of Mexico, arising from Injuries to their property and 

wrongs committed against them by authorities of the United States 


of Mexico, amounting to sixty-seven thousand and forty-one dollars 
anc seventy-nine cents ($67,041.79), gold currency, with interest 
iereon from the 17th day of January, L864, on hitty thousand dol- 
lars ($00,000), : ws on seventeen thousand and lorty-one dol- 
iS lars and seventy-nine cents ($17,041.79) from the 4th day of 
septe m ber, 1866, at the rate of twelve per cent. per anhum, 
that being the usual and customary rate of interest at Matamoras, 
tate oO. Tamaulipas, Mex Ico, where the loss oeeurred., 
If. Sueh claim, as the claimants Say, arose, as to the sum of hifty 
thousand dollars, on or about the 17th day of January, 1864; the 
sum of fifteen hundred and ninety dollars, as nearly as your claim- 
ants can state, some time in the month of June or July, 1864; the 
sum of five hundred and sixty-nine dollars and twenty-nine cents 
the 4th of July, 1866; the sum of five hundred dollars on the 
l6th July, ene the sum of three hundred and sixty dollars on the 
Ith July, 1866; the sum of twenty-two dollars and fifty cents on 
the 27th of July, 1866; the sum of five hundred dollars on the 25th 
August, 1866; the sum of five hundred dollars on the 4th of Sep- 
tember, 1866, and the sum of thirteen thousand dollars, which were 
assessed at different times by the military authorities of the govern- 


ne is attorney-in-fact of the memorialist descvibed 7 I) the loregomng 
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ment of Mexico against your claimants and paid by them, all oe- 
curred in the year 1866, and, as well as your claimants recol- 

AY lect and believe, occurred before the 4th September, 1866. 
Your claimants say that the wrongs herein complained of 

occurred in the city of Matamoras, State of Tamaulipas, Mexico. 

[1I. The claimants say that the facts and circumstances attending 
their loss and the wrongs and injuries committed against them by 
the authorities of the said government of Mexico are as follows: 
That your claimants were temporarily doing business under the 
name and style of Jonas, Marks & Co., as merchants, in the city of 
Matamoras, State of Tamaulipas, Mexico, in the year A. D. 1864, 
and were doing a large wholesale business at that time; that on or 
about the 17th day of January of said vear a military force belong- 
ing to the liberal government of Mexico,at the head of which gvovern- 
ment Don Benito Juarez was the president or military chiet, entered 
the warehouse of your claimants, situated in the city of Matamoras, 
in said State of Tamaulipas, and expelled in a violent manner and 

by foree Lambert b. Cain, one of these claimants and a mem- 
50 ber of the firm of Jonas, Marks & Co., and the employees of 

said house,and took therefrom and converted the same — and 
wilfully destroyed g —— wares, and merchandise belonging to said 
claimants to the value of fifty thousand dollars, and afterwards the 
said authorities of the : ba government of Mexico compelled your 
claimants by force, with threats, t Oo adv: ance and pay over, what was 
termed by them forced loans, the sum of $17,041.79, as herein specifi- 
cally set forth, which said actions of the niathiontines of the said 
covernment of Mexico were wrongful, and your claimants are en- 

titled to the amount of their just claim as herein st: ated. 

IV. The claimants say that this claim is preferred for and on their 
own behalf; that they are all naturalized citizens of the United 
States of America; that Jonas Marks and John Marks are natives of 
Kigenheim, in Germany, and that L. B. Cain is a native of France ; 
that the said claimants are now, and were at the time this claim 
arose, domiciled in the city of New Orleans, State of Louisiana, and 

that the said Lambert B. Cain, at the time this claim arose, 
ol was temporarily residing and attending to the business of 

Jonas Marks & Co. in the said city of Matamoras, Mexico, and 
that the residence and domicile of all the claimants is now in the 
said city of New Orleans, and that all the said claimants were citizens 
of the United States when the claim arose. 

The claimants say that the entire amount of the claim does now 
and did at the time when it had its origin belong solely and abso- 
lutely to them; that the said claimants nor any other person has 
ever received any sum of money or other equivalent or indemnifi- 
cation for the whole or any part of the loss or injury upon which 
the claim is founded ; that said claim was not presented prior to the 
Ist day of February, 1869, to the Department of State of either gov- 
erment, or to the minister of the United States at Mexico or that of 
the Mexican Republic at Washington. 

V. Proofs in support of said claim are filed with this memorial, 
and the claimants pray leave to call in and refer to any other proofs 

o—b60 
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presented before this honorable commission 1n support of their 
said claim, and to amend or add to their said memorial or 


yZ proots as mMav be deemed advisabie and hecessary, and It) 


Vi. That Philip B. Fouke. of the citv of New Orleans, State of 
Louisiana, and John J. Key, of the city of Washineton, District of 


Columbia, are our counsellors and attorneys at law, and that sald 


Key is our attorney-in-fact, having full power and authority 


1) lls l- thie ) 
Wherefore the claimants respectiullv ask this honorable ecommiis- 


to examine Into the allegations and proots 1n this matter, to the 

| Claimants mav be paid the amount of sixty-seven 

i i . ] j . -* } 1} ee — 1 .* 17 a .* ‘ ; ‘ . 5 1] = 
bhousand and forty-one dollars and seventy-nine cents, in Fold, With 
1 ] +] : ' _ y ] 

SE LONeCreEON aS ClalmMed nerelh, tonell must claim against the | nied 


JONAS MARKS, 
JOHN MARKS, 
LAMBERT Bb. CAIN, 

Bv JOHN J. KEY, 

| TPheir Attorne y-in-fact. 


mee © st duly sworn, says on his oath that he is 

LLOTT) n-fact of th memorlalist- deseribed in the foregoing 

t the said memorlalist- are absent from the District 

% a, and that tl facts stated 1n said memorial are true to 
his knowledge, information. and belief. 


JOHN J. KEY, 
Lambs rt ih Cain 


‘ . a } pe. , } ] ; LI; } t 
Sworn to and subse ad before me, a notary public in and fol 
. 
. ] 4 ¢ - 4 . 4 . ] i } 
mntv and Distri aforesaid MS tWenty-ninth day ol April, 
; ] ‘ } } 4 
i) ‘ nTe puUdMayre | ; S } 


, | 1] "ee | en De aes : ae ee 
\ los Honorables William H. Wadsworth v Don Francisco 

r$. oe , Palac Ba ER eS ede Nets: oye 

LAOLICZ aiaclo, comisionados nombradas en la comision 


’ : Beas } } ‘ ] Seay ‘ acy . . . ’ : 
sta, bajo el tratado de 4+ de Julio, 1dSb0d, entre los eobiernos de los 
s Lt nidos de America v los Kstados | nidos de Meyjico. 


Vuestro memorlalistas Jonas Marks, John Marks. vy Lambert B. 


=e re ae I Veusud ra vor niaeatele : 
| MMadadanos ade ios Estados LhnIdos ae Ameren, residentes de 


_ ae ean = , y ] } — : 
Wwdad ae Nueva (yrieans, Estado Ge ia Louisiana: 


' ] | . ++ . - . 2 , . 

Vuestro reclamantes dicen que tienen unjusto reclamo contra 
s Estados Unidos de Melico, originado por menoseabos a su pre 
s FStnado L Tae | | ‘ji , bifsiila | NnehHnOoSCADOS a SU })1 » 


, Wiel v2 7. 101 F413 Mac 7 ee :, 
mad, VY por perjyulrcios acometido contra elas, pol las autoridades 
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de los Estados Unidos de Mejico, monta a sesenta y siete mil cuarenta 
y un pesos setenta y nueve centados ($67,041.79), en moneda de oro, 
con el equivalente interes desde el dia 17 de enero, 1864, sobre cin- 
cuenta mil pesos, y sobre diez y siete mil cuarenta y un pesos setenta 
Y nueve centados, desde el dia 4 de Setiembre, 1866, a razon del doce 
por clento al ano, siendo este el justo Vy acostumbrado interes « 
Matamoras, Estado de Tamaulipas, Mejico, donde se ocasionaron los 
danos. 
Do II. Esta reclamacion, dice vuestro memorialistas, origi 
sobre cincuenta mil pesos en los alrededores del dia 17 
Enero, 1864, sobre mil quinientos noventa pesos tan procsima como 
recuerda vuestro memorialistas, en el mes de Junio ° Julio, 1864 ; 
sobre la suma de quinientos sesenta y nueve pesos veinte y nueve 


centados el dia 4 de Julio, 1SO6: sobre la suma de quinientos Pesos 


el dia 16 de Julio. 1S66: sobre la suma de tres clento sesenta pesos 
el dia 24 de Julio. 1866: sobre la suma de veintidos pesos eineu- 
enta eentavos el dia 27 de Julio. 1866: sobre la suma de quinientos 


P| 
} 


pesos el dia 25 Agosto, 1866; sobre la suma de quinientos pesos el 
dia 4 Setiembre, 1866; y sobre la suma de trece mil pesos cual les 
ha sido forlosamente exsigido por las autoridades militares del 
vobierno Mejicano en varias veces, y cuales tuvieron que p. gar y 


los pagaron segun las dichas eesigencias, tuvo lugar en el ano 1866; 
] ‘ . 4 } 
y vuestro reclamantes declaran estas ocurrencias haber tomado lugar 


OS 


¢ 
altes del 4 de Setiembre, 1866. Vuestro reclamantes dicen que 
danos y perjucios que sufeieron tuvo lugar en la ciudad de 


OO Matamoras, Estado de ‘Tamaulipas, Cll Mejico. 
Il. Vuestro memorialistas dicen, que los hechos y circum- 


stanclas que concurrieron a la perdida, y los perjucios de donde 
origino este reclamo, cusado por los autoridades del gobierno 
Mejicano, son los siguientes; que vuestro memorialistas hacian 
negecio mereantil temporalmente, bajo la firma y nombre de Jonas 
Marks y Ca., comerciantes, en la cludad de Matamoras, Estado de 
‘Tamaulipas, en Mejico, en el ano de 1864, y que entonces hacian 
negocios por mayor; que a los alrededores del dia 17 de Enero del 
predicho ano, una fuerza militar, pertineciente al gobierno liberal 
de Mejico, y al mando de ellos Don Benito Juarez era el President 
de la Republica, y Jefe de.las fuerzas militares de la Republica « 
Mejico. Que aquella fuerza militar ante dicho entraron Jos alma- 
cenes de vuestro reclamante, situados en la cludad de Matamoras, 
Estado de Tamaulipas, y por fuerza mayor, botaron del dicho alma- 
cen a uno de otro reclamante, L. B. Cain, miembro de la sociedad 

de Jonas Marks V Ca... como imualmente a los empleados de 
Ot dicha casa y habiendo logrado en este su_ procedimiento, 

siguieron en despojar y destruir mercancias de todas clarse 
y especie, pertenecientes a otro memorialistas por el valor dé cincu- 
enta nil pesos el) OFa, \ que despues del hecho. las dichas autori- 
dades del ante dicho Gobierno de Mejico obligaron a vuestro 
memorialista por medio de atintados innumerables que se presenta- 
ran y pagasen la suma de diez y siete mil cuarenta y un _ pesos 
setenta yY nueve eentados como arriba especificados, en various 
tiempos y segun las fechas senaladas, bajo el nombre de Prestamo 


t 


aa 
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rzOso, cuyos acios de las autoridades del dicho gobierno de Meyjico, 
+. ] = + a , oO . , , 7 el - , . ‘ 
fueron malamante hecho contra vuestro memorialista, j que de estas 
repetidas ocurreneies es en que se fundan este reclamo. 


S emorlalistas dicen que este reclamo los hacen sola- 


nente en su } rOpl1o lntvere que todos ellos ee 
cion de los Estados Unidos de America, que Jonas Marks y 
Marks fueron, nativos de Pigenheim en Alemania, que L. B. 


Me LEP BIEL la ET 


(‘ain. es nativo de Francia. que vuestro ecaenseert a son 
ahora v eran en el tiempo de la ocurrencia de ¢ jue se origino 
i 
i 


iados en Ja ciudad de * vel Orleans, 

' } ; ] "| is j2 \ 1 > ‘ ‘ ° e 

estado de Louisiana, vy queel ante dicho L. B. Cain euando dicha 
. ] ' } , ° . 

eceurrenela re sidia temporalmente, dando sus atenciones mercantiles 


} ‘ } - ‘ 

l: rks y Ca.,en la dicha ciudad de Matamoras, 
Mi co, VY Qgue his V¢ Ps residenela Y domiecilio de todos otro re- 
ciamante es ahora y era entonces en la eludad de Neuva Orleans. y 


dos ellos eran y son actualmente ciudadanos de los Estados 


nas aicen que la entera totalidad del reclamo es ahora Vy cu- 
» SK rioino, pi reehneneia Ssoia V absoluta suyas, y que Vuestro re- 
mantes nl ninguna otra persona ha recibido ninguna sume de 
binero u ro equlivalelite semaine pining parte 0 en todo por 
5s perdidas en q e funda este reclamo. Los reclamantes dicen 
jue este reclamono si presento antes de! dia 1 de ebrero, L569, al 
departmento de tado de ninguno de los gobiernos, ni al ministro 
s Estados Unidos en Mejico, ni al de la Republica Mejicana en 

Washingt 
ye VY. Pruebas en apoyo de este reclamo se encontraran en los 
lega jue acompanan al memorial, y vuestro reclamantes 
pit >) © naida permiiso para hacer referencia a otras pruebas 
ue se presentaran a esta honorable comision, afin de dar mas 


| : clamo, como tambien para enmendar 
agregar al dicho memorial y pruebas, como mas le con \veng: y 
sea necessarlo Hip dar luz de acuerdo -O1)} los he 10 ‘hos ¥ cCyV ide IC) 
VI. Que Philip B. Fouke, de la ciudad de Nueva Orleans, ee 
la Louisiana, 4 que Juan J. Key, de la ciudad de Washington, 
] 


Distrito de ‘olombia, SOl SUS abo erados 4 Q jue Juan J. Key, es SU 

} . ° _— i } , . : 
apoderado de hecho y derecho, teniendo ple no poder y autoridad en 
i ' + : y* sla 
moO gue Concerne al dicho reclamo. 
] ? 


+ a ar 
PcLiites 


} ] } ’ 
ror .o tanto los demane 


— 


espe tLuUOS-amente suplican a esta 


' 7 | . 
orable ecomision que ecsamihne los alegatos y naar ta sobre este 
unto, con fin de que se les pueda pagar a vuestro memorialistas 

} . »* 4 ‘ 
la suma de sesenta v siete m1] Curanta Vv un pesos setenta Vv nueve 


panies con su correspondiente interes. siendo este e| moh- 


. 7 ? 
| OU tante de nuestro justo reclamo contra el Gobierno de los Ks- 
| 


svete ase 
by nga, omen 


JONAS MARKS 
JOHN MARKS. 
L. B. CAIN. 
JUAN J. KEY, 

A poderado de Hecho. 


RE OA ETS STS TTT 
shee tate te be 


ny east 


FOUKE & KEY 


A pode rados por Re clamante o. 
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Distrito Dr CoLomBIA, | fame 
Condado de Washington, { °°’ 

Juan J. Key, siendo por mi primeramente juramentado, dice a 
cargo de su Juramento, que el es apoderado de los memorialistas in- 
dicados en el precedente memorial, que los dichos memorialistas se 
encuentran ansente del Distrito de Colombia, y que las materias de 
hecho manifestados en el dicho memorial son verdaderos secun lo 
mejor de su saber, informacion y creencia. 
JOHN J. KEY, 

A poderado de Hecho de Jonas Marks, 
John Marks, Y Lambert B. Cain. 


Jurado y firmado ante mi, eseribano publico en y por dicho con- 
dado y Distrito, hoy 27 de Abril, 1870. 
[L. 8.1 N. CALLAN, 


f ao A YP 
Notario Publieco. 


61 Order Appointing Special Marshal to Serve Subpena to Answer. 
Filed Apri ls, 1881. 


[In the Supreme Court of the District of Columbia, this 13th day of 
Apri, LSS]. 


Henry Kk. Davis, Ad’r, ) 
Us. ‘ iq. 1674. 
Joun J. Key. } 


Upon application of the complainant, Thomas Bb. Stahl is hereby 
appointed by the court, in accordance with equity rule No. 11, to 
serve the subpoena to the defendant to answer the original bill in 
the above-entitled cause this day filed. 

By the court: 


A. WYLIE 


6? 


ae 


Subpoena to Answer. Issued April 13. 1881. 
In the Supreme Court of the District of Columbia. 


Henry E. Davis, Adm’r d. 6b. n., &e., Complainant, ) No. 7674. 
against » Equity 
J. J. Key, Defendant. } Docket 21. 
APRIL 10, 1881. 
The President of the United States to John J. Key: 

You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpcena, 
and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 

R. J. MEIGS, Clerk, 
By R. J. MEIGS, 
; Asst CUk. 

Witness : 

D. K. CARTTER, Chief Justice. 


ae 
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H5 Return or Subpena to Answer. ISS]. April 1S. 


Thos. P. Stahl makes oath that he served on defendant by deliv- 
Cring to him in person of a COpPy of this sul ypoeha tO answer. 


THOS Bb. STAHL. 
oe PR ae ot Practic of Sup. au, ). eb) Fd. Promulgated June aa, 


> j 4 
Rule O4. Ist 


r rr a | cm aerc fs Tt . } >s\6 
Answer.—Ifthecomplainant,in his bill, waivean answer under oath, 


i fo 7 . ] . * . ‘  '. ® “% ‘ 

Or ONLY re jul re an answer under oath to certall 1 specified Parag ap iS 
; : ay 4 i] ] : > . . j > . > 

of h IS bill, the answer ot the de fendan ee hough unde oath ° except 
° © 4 1} os 7. , Silas > Au 

wh parts of it as shall be duireet L} responsive to such Paral aph, 


il i Se: 
not be evidence in his favor unless the eause be set down. and 


bill and answer only, but may, nevertheless. be used as an afhidavit. 


] i P| ad i : en ; : ws . : es sad mn 
With the same elfect as heretofore, on. Motion to grant or disMIss an 
ion or any other ineidental motion in t he CaUSe § but th, IS 
} 


oom 


“hy 1} . ; } ict } ~— Se . ] . . a . sie : - ‘ 
soalii not prevent a defendant Irom velno a witness 11 hy Is OW} 
‘ 


half under section 5 of the act of ¢ onegress ot Ju ly 2. LS64, 1S Stat-es, 
74 (Feb’v 15, 1873, 2 General Term Minutes, 142). 


O64 Answe) yf Di fe ndanet. Filed June t 2 LSS1. 


the Supreme Court of the District of Columbia, the 6th day of 
une. 18S] In Equity. 


Henry Davis, Administrator d. 0. n. of Phi lip B. Fouke. 
' } ‘ + . 
Veceased, omplalnant. | , ee 
< Ad} il | No. UY 7 
Us 
JoHN J. Key, Defendant. 


; 


The answer of the defendant. John J. Key,to the bill of complaint of 
the above-named complainant. 


[In answer to the said bill of complaint, this respondent says as 
follows: 
First. This respondent admits the truth of the averments con- 
in the first paragraph of the said bill of complaint. 
Second. This respondent admits the truth of the averments con- 
ained in the third paragraph of the said bill of complaint. 
Third. This respondent admits the substantian correctness of the 
averments contained in the third paragraph of the said bill 
HD ol complaint as to the several conventions and the proceed- 
ings of the commission therein mentioned, but, for greater 
certainty, he refers to the said conventions and to the said proceed- 


- 

a 
i. 
ed 
—" 
moe 
7 


vada 


—s 


ings themselves. 

Fourth. This respondent admits the substantial correctness of the 
averments contained in the fourth paragraph of the said bill of com- 
plaint, but, for greater certainty, this respondent refers to the origi- 
nal articles of copartnership, whereof the certain exhibit marked 
” and filed with the said bill of complaint, purports to bea COpy. 

Fifth. This respondent admits that on the twenty-fourth day 
of September, 1869, this respondent and the intestate of the 


6) 
23 
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complainant entered into certain’ articles of copartnership of 
the tenor and_ effect, in substance, set forth in the certain 
exhibit marked “B,” and filed with the said bill of complaint, 
but, for greater certainty, this respondent refers to the original of 
the said articles of copartnership; but this respondent expressly 
denies that this respondent and the intestate of the complainant 

ever in fact entered upon or followed he practice of law at the 
66 said city of Washington or elsewhere, as copartners, by virtue 

of or under the said articles of copartnership last above men- 
tioned. This respondent avers that there was filed in this court, by 
the present complainant, against this respondent and divers other 
persons as defendants, in the month of January, 1881, an original 
bill in a certain cause numbered in equity No. 7587, and in the 
next following month an original bill in a certain cause numbered 
In equity No. 7595, wherein there was sought and capable of being 
obtained, as against this respondent, in substance, the identical re- 
lief sought to be secured against him under the present bill, and, in 
substance, for the identical causes therein set forth; that this re- 
pondent at large answered the said two bills of complaint in the 
months of January and February last, wherein they were filed, 
and, in such his answers, gave a full, particular, and truthful ac- 
count and disclosure of all his relations with the intestate of the 
complainant, and that, after this respondent lad. so answered the 

said two bills of complaint, the complainant, without previ- 
67 ous notice to this respondent, procured them to be severally 

dismissed without prejudice, and this respondent avers that 
it appeared, in substance, in his said answers, and the truth was, 
and it was well and fully known to the complainant at and before 
the filing of the present bill of complaint, that this respondent and 
the intestate of the complainant had never entered upon or fullowed 
the practice of law at the said city of Washington or elsewhere, as 
copartners, under or by virtue of the said articles of copartnership 
bearing date of the twenty-fourth day of September, 1869; and this 
respondent avers the truth touching the copartnership formed under 
the said articles of agreement and the relations existing between 
this respondent and the intestate of the complainant in his lifetime 
to be as follows: On August 10th, 1867, and while this respondent, 
then an attorney and counsellor of law, was residing and practicing lis 
profession at the city of Terre Haute, in theState of Indiana, he entered 
into certain articles of copartnership with one De Castro and one 

Hays,then in his lifetime, both residing at the city of New Or- 
68 leans, 1n the State of Louisiana and with the intestate of the 

complainant, who was then either transiently or permanently 
residing at the said city of Terra Haute, in: the State of Indiana. 
This copartnership related exclusively to the prosecution of claims 
before the said commission, and constituted, as this respondent avers, 
the single and exclusive copartnership relation in respect to the 
prosecution of this description of claims, that was at any time exist- 
Ing between this respondent and the intestate of the complainant. 
Under the said articles of copartnership this respondent was to reside 
and remain in the said city of Washington. His copartners were 
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u i 1 to atl le TAKING OF evidence 2 the Sald eCl1Lty of 
] , ' . ‘ ] ‘ — gs _ - ~ ' = . aioe 
New Crieanhs, 1D Mexico, and a SUCH OLDE! paces as occasion might 
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rties In person at the said city of Washington, and upon terms of 
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ity Irom the prosecution oF any claims bef fore the : said CoOln- 
mission under the eidel copartnersh 1p formed between this 
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respondent, the said De Castro, the said Havs, and the intestate of 
A eo , 
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his respondent, as a in both of the said articles of 
we ives , about the month of November, 1869, removed to the 
sald city Washington, on In view of his neat copartnership 
volistie ns with the intestate of the complainant, there opened ali 
fice and put up the sign of ouke and Key, attorneys-at-law. 
After the formation of the said separate copartnership between 
the intestate of the complainant and this respondent the intestate of 
the complainant left the said city of Terre Haute and went, with 
the view of arranging his per rsonal business, to the said city of New 
Orleans before taking up his residence and entering upon ‘der prac- 
tice of the law with this respondent at the said city of Washington; 
thereafter, and as this respondent now remembers, some time 
er in the month of January or in the month of February, in the 
year 1870, the intestate of the complainant made his : appear- 
7] ance at the said city of Washington, and then and there in- 
formed this respondent that it was thee xpectation and desire of 
him, theinte ‘state of the comp vE alin: Lut, to receive the appointment of 
a adminis trator for the parish of Orleans, in the said State of Lou- 
isiana; that the emoluments of the said office were of great pecunis ary 
value; that if he, the intestate of the compl. ainant, succeeded i in ob- 
taining the said appointment he would be obliged to remain in the 
said city of New Orleans and to renounce his intention of residing 
the said city of Washington and there in person practicing law 


bu 


it] 
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DAViS, 


as the copartner of this respon dent, and that, whilst such the reer 
dence of the intestate of = col psn at New Orleans aforesai 

would involve né charge In the terms of the first and elder ec spart- 
nership formed between the ethane on and the intestate of the 
complainant, together with the said De Castro and the said Hays, it 


} . - . ie ° . ' . ] 4 } . "> ’ | 
MIUSt, Ne verth eiess, OF HNecessitVv eance’ and aitel the terms or the 
, ' , , +: 2} ; ’ : 
second and su Losequent coparthership iormed airectiy vetween 
A * 
“T) le . —h ‘ } not ot > thn , +r —— o- | . 
i? this respondent and the intestate of the complainant abovi 


] ] ? } ? ] 
And thereupon it was mutually and by words agreed by and 
tween this respon ident and the intestate of the complainant, then in 


} 
? 
A 
} 7 ? 
} ee - } - ae al 
‘ i 


his litetime, that while there should be no « 
their relations under the copartnership which had been formed by 
this respondent and the intestate of th 
with the said De Castro and the said Gis yet, In case the said ap- 
pointment should be so obtained and received by tl | 
the complainant, that the articles of copartners- then existing directly 
between this respondent and the intestate of the complainant a | 
should,as would also by law be implied in the premises, be vacated 
and dissolved, and that in lieu thereof this respondent and the said 
Kouke should be associated in business al cd act together in 
manner and upon the terms and conditions following, to wit: t 
intestate of the complainant, at New Orleans aforesaid, shoul 
procure himself to the employed as attorney in such claim 
(expressly, except, nevertheless, claims arising or to arise 
before the said commission) requiring adjustment, at the said 
citv of Washington, as he might be able, and send the said claims 
to this respondent, at the said city of Washington, for prosecution 
by this respondent before the proper tribunals or authorities thereat, 
and that any compensation that should be earned by this respond- 
ent and the said Fouke, in the prosecution of any such claims so 
sent to the respondent directly by the intestate of the complainant 
should be equally divided and shared between them; and this re- 
spondent avers that thereupon, after the making of this new verbal 
agreement between this respondent and the intestate of the com- 
plainant, the latter returned to the said city of New Orleans, and 
there, on the 2d day of April, 1870, in fact received the said ap- 
pointment and continued to hold and enjoy the same and to dwell 
and reside at the said city of New Orleans until some time in the 
summer of the year of 1873, and long after the period prescribed of the 
termination of the said articles of copartnership, bearing date 
74 of the 24th day of September, 1869. 

Under this last and verbal agreement and association be- 
tween this respondent and the intestate of the complainant the latter, 
whilst residing at New Orleans aforesaid, and between the year- 
1870 & ’73, did procure himself to be appointed the attorney of 
divers claims against the United States, and did send to this re- 
spondent, at the city of Washington, divers claims to be there prose- 
cuted, and which were, in fact, by this respondent faithfully and 
diligently prosecuted, before Congress, the various executive depart- 
ments, and the tribunal known as the Southern Claims Commission, 
but of all of these claims so transmitted, as forwarded to this re- 
4—60 


, , . . . 
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spondent by the intestate of the complainant, from New Orleans 
aforesaid, and so prosecuted by this respondent, one only was ulti- 
mately rewarded with Success or yielded (with the exception of il 
single case involving one hundred dollars) any pecuniary profit 
whatsoever, either to the claimant or to his attorney or attorneys, Lo 
wit, the claim of one Pike for rehef bef fore Congress, 11) respect 
40 of which said claim the whole e gh genni: Prem iontnne to 
about three thousand dollars, was paid into the intestate of 
the complainant exclusively, who never the wall-e In his lifetime, 
In respect of the said com ppensa tion, or any part thereof, In any man- 
ner accounted LO or wit] this cae 
Some time in the esi 1875, after the period assigned for the ter- 
mination of the copartnership created by the said articles of copart- 
nership, bearing date on the 24th day of September, 1569, and after 
he had ceased to be public meer ie io as aforesaid, the intestate 
of the comp vainant = the said city of New Orleans and came to 
the said city of Wa ton. Divers a ‘ies said claims, which had 
been sent as isiiaad to this respondent from the said city of New Or- 
leans by the intestate of the complainant, were then pending and ulh- 
ci ee Lhe intestate of the complainant had not so 
left the said city of New Orleans with a view of promoting, Or by reason 
of any ae ou ie ane copartner ship business or relations then ex- 
isting between this r sponde nt and the intest: ite of the com- 
76 plainant, it was, nevertheless, shortly after such the arrival and 
reappearance of the intestate of the complainant at the said city 
f Washington, agreed between this respondent and the intestate of 
the complainant t that the latter should oce ‘upy, Without cost or charge, 
a portion of the law office of this respondent in the said city of 
Washington (whereat still remained the old firm sign of Fouke and 
Key), and should alt l and assist this respondent in the further pros- 
ecution of such of the said claims as aforesaid to this respondent sent 
from the said city of New Orleans by the intestate of the complain- 
ant as were still pending and undetermined, and that in respect of 
any new and independent business wherein they might think it 
needful or convenient to be mutually engaged or united compensa- 
tion should in each case be equally divided and shared between 
theni. 
Thereafter the interest of the complainant, on his own sole and 
exclusive account, took and prosecuted many claims before the said 
tribunals without engaging or uniting this respondent therein 
7d and without sharing with this respondent any portion of the 
compensation awarded or derived by the intestate of the com- 
plainant from the prosecution of such claims, and this respondent 
expressly and solemnly declares and avers that of all such business, 
claims, cases, matters, and transactions that this respondent and the 
intestate of the complainant were as aforesaid mutually or together 
engaged or united in or in anywise connected with only two cases 
yielded any manner of compensation or recompense by way of fee 
or retainer, and that in one of such cases the entire compensation 
allowed and paid was appropriated by the intestate of the complain- 
ant to his own exelusive use and benefit, and that in the other the 
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compensation was fairly ana equally divided by and between the 
intestate of the complainant and -his respondent. 

And this respondent expressly and solemnly declares that the in- 
testate of the complainant never in lis lifetime claimed, asserted, 

pretended, suggested, or intimated that any other connection 
78 or relation in business, copartnership or otherwise, ever ex- 

isted between the intestate of the complainant and this re- 
spondent, or was ever designed or intended by them or either of 
them. 

Sixth. This respondent admits the substantial correctness of the 
amounts contained in the sixth paragraph of the said bill of com- 
plant, save and except as to the particulars following, to wit: The 
said claim mentioned in the said paragraph was allowed by the 
umpire of the said commission on the first dav of October, 1875, and 
save and except that from the gross amount allowed upon the said 
claim by the said commission, to wit, the sum of four hundred and 
eighty-seven thousand eight hundred and ten dollars and sixty-eight 
cents ($487,510.68), there has been withheld and deducted by the Gov- 
ernment of the United States (on account of expenses incurred in re- 
spect to the said commission) the sum of twenty thousand three 
hundred and ninety dollars and forty-eight cents ($20,390.43), and 

that there remains yet to be paid and distributed in respect of 
70 the award made upon the said claim, not the sum of three 

hundred and fifteen thousand nine hundred and twenty-one 
dollars and four cents ($315,921.04), as in the said sixth paragraph 
of the said bill of complaint set forth, but only the sum of two hun- 
dred and ninety-five thousand five hundred and thirty dollars and 
fifty-six cents ($295,050.56). 

Seventh. This respondent admits that in accordance with the 
terms of the said articles of copartnership bearing date of the 10th 
August, 1869, the said claim of the said Weil was procured by the 
intestate of the complainant in conjunction with the said Haysand 
the said De Castro, and that they attended under the requirements of 
the same articles of copartnership to taking the necessary proof in 
relation to the said claim, and sent the same to this: respondent at 
Washington, accompanied with a power of attorney from the said 

Weil authorizing this respondent to prosecute the said claim 
SU before the said commission; but this respondent denies that 

the said claim was in any manner or under any contract or 
engagement, or otherwise, prosecuted before the said commission by 
any person but by this respondent alone. This respondent admits, 
however, that the said W. W. Boyce, though he took no part in the 
active prosecution of the said claim before the said comnussion, was, 
in the progress of the said claim, consulted and gave valuable ad- 
vice as counsel. This respondent admits, also, that a preliminary 
statement of the said claim was, on the 12th day of March, in the 
year 1870, presented to the said commission in the name of the in- 
testate of the complainant, as well as of this respondent, as counsel 
for the claimant, but this respondent avers that the said claim was 
so presented to the said commission before the intestate of the com- 
plainant had received, or had become assured of receiving, the 
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Bs aise of public administrator aforesaid, and before the co- 
partnership formed between this respondent and the intestate 

$] of the complainant, on the 24th day of September, 1869, had, 
by reason of the acceptance by the latter of such appoint- 

ment, become vacated and dissolved, as hereinbefore set forth. 

This respondent further says that thereafter he prepared written 
and printed memorials, setting forth in a more formal manner the 
particulars and not one of the said claim, and on the 27th day of 
April, 1870, prevented the said memorials unto the said commission. 

id this respondent believes it to be true that to thesaid memorials, 
in some part thereof, he set the name of Fouke & Key, as solicitors 

the said claimants. But tls respondent avers that at the time 
of the preparation of the said memorials, as well as at the time of 
their presentation to the said commission, he was, and for some time 
thereafter remained, entirely ignorant of the fact that on the 2d 
day of April, 1870, the intestate of the complainant had received 
the said appointment of yi administrator, and that the copart- 

nership formed and contemplated between them under the 
52 said articles, be ALIN | di ore on the 24th ds ay of “Sept tem ber, LS6Y, 
would require a dissolution. 

Kighth. This re sponde nt admits the averments contained in the 
eight Hh paragrap yh of the said bill of complaint. 

Ninth. This respondent admits the execution by the parties thereto 
of the agreement bearing date on the 5th day of November, 1879, 
and thata substantial copy thereof is set forth in the Exhibit marked 

” filed with the said bill of complaint, but for greater certainty 
this respondent refers to the original of the said agreement. 

This respondent expressly denies, however, that it was either the 
purpose or the effect of the said agreement to fix or adjust the fees or 
allowances of the parties thereto merely as against the said Weil or 
his representatives or his estate, or merely in conformity with the 
said articles of copartnership m: \de on the 10th d: ay of August, 1869. 

This respondent avers, on the contrary, that it was the ex- 

83 press purpose and design of all of the parties to the said agree- 
ment, bearing date of the 5th November, 1875, to definitely 
ascertain and finally settle and adjust, by means of the said agree- 
ment, hath amongst themselves and as between the said Cain, as 
attorney-in-fact for Alice Weil, personally, and as curatrix of her de- 
ceased husband, on the one hand, and all the other parties to the 
said agreement on the other hand, the rights and interests of all the 
parties to the said agreement in and to the proceeds of the said 
award ; that the intestate of the complainant were both active and 
urgent In procuring the making and execution of the said agree- 
ment, and that he personally solicit ed and requested this respondent 
to frame and draw the said agreement in order to and in advance of 
its execution by all of the persons therein named as parties thereto 
for the express purpose and design aforesaid ; and this respondent 
ivers that after the execution. thereof the said agreement was unl- 
formly accepted, received, and acknowledged by the intestate 

84 of the complainant, in his lifetime, as a “full, complete, and 
final determination and settlement of the true nature and ex- 
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tent of the entire claim and interest of the intestate of the complain- 
ant to and in the proceeds of the said award and upon = said 
agreement as the act and deed, in his lifetime, of the intestate of the 
complainant, this respondent now especially insists and nerve 

Tenth. This respondent admits the truth of the averments con- 
tained in the tenth par stay yh of the said bill of complaint, save and 
except as now specially set forth; this respondent says that he pro- 
cured from the said Cain the certain conveyance and assignment 
bearing di ate on the 25d day of June, 1880, and in the tenth para- 
or aph of the said bill of co Th} aint mentione d, in order to still fur- 
ther secure and maintain his eae as recognized and defined in the 
said agreement bearing date on the 5th day of November, 1875, to avoid 
complication with any other person or persons claiming an interest of 

the proceeds of said award, and to secure to himself, as far as 
Sd might be practicable, full and exclusive control over the sepa- 

rate, distinct, and indepen identint erest-on thesaid award, which 
by the said agreement of November 5th, 1875, had been ree ognized : and 
established in his favor: and that this respondent, for his further 
security In the premises, caused the conveyance and assignment so 
made on or — the 25th day of June, 1SS0. to be filed in the State 
Department ; and this respondent says that the proportion of the 
paid instalment- of the said award that has by him been collected 
and received was so collected and received, not exclusively under or 
by virtue of the said conveyance and assignment made on the 23d 
day of June, 1880, but also under and by virtue of the said agree- 
ment made on the 5th day of Nove m ber, 1875, and whereof the said 
conveyance and assignme nt of the 23d of June, 1880, was declaratory 
and confirmatory. : 

Eleventh. This responde nt knows and can set forth nothing touch- 
ing the averments contained in the eleventh paragraph of the said 

bill of complaint, save and except that this respondent has 
S6 been informed, & believes it to be true, that the complain- 

ant, in right of his intestate, has received a proportionate 
share of the 81 per cent. of the five instalments paid under the said 
award. 

This respondent denies that there is any matter, transaction, or 
thing for which he should in equity and good conscience: account to 
the complainant, and this respondent repudiates and declines the 
offer of the complainant made in the 11th paragraph of the said bill 
of complaint. 

Twelfth. This respondent admits the presentation to the said com- 
mission of the claim of Jonas Marks & Co., but this respondent 
utterly denies that the intestate of the complainant, in his lifetime, 
and this respondent were employed, or did ever unite, as or in the 
relation of copartners to prosecute the said claim before the said com- 
mission or otherwise, except as now especially set forth. 

This respondent avers that under the articles of copartner- 

ship executed between the said De Castro, the said Hays, 
S7 and the intestate of the complainant and this respondent, 
on the 10th Aug., 1869, the said claim of Jonas Marks 
& Co., made by the said De Castro, Hays, and the intestate 
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of the complainant, sent from New Orleans aforesaid to this 
re >spome dent, at the said city of Washington, together with a 
power ol attorney, as es respondent how remem bers, to himself 
alone, for the prosecution of the said claim, and that the compen- 
sation secured to be paid under said power of pnenan LO this re- 
sponde ht by the said Jonas Marks and Co. was fort y per ecentum of 
the pena that might be awarded by the said commission in re- 
Sp ect the said claim. ‘his respondent avers that he alone prose- 
eres" efore the said commission the said claim, but, as this respond- 
ent freely admits, the said De Castro, Hays, and the intestate of the 
complainant rendered valuable services in respect to the allowance 
the said claim by =. and sending to this respondent, at 
the said city of Washington, in pursuance of and as contemplated 
bv me, said articles of tn ee i bearing date August 10th, 
1869, certain evidence needful for the due and successful pros- 

Sd ecutiol » of thre said elaim before the said commission. This 
respondent believes it to be true also that upon the said 

claim the said commission awarded to the said Jonas Marks & Co. 
the sum of $52,581.37; but this respondent avers that some time In 
the year 1876, and after the allowance of the said award by the said 
commission to the said ane Marks W& Co., the intestate of the com- 
plainant in person applied and made overtures to this respondent to 
purchase of him, the said resp ondent (the intestate of the complain- 
ant, representinn himself to this respondent at the time as the at- 
torney-in-fact of the said Cain in the premises), the individual and 
personal interest which, iy reason of his services in the prosecution 
of the said elaim, this responde ht might have Or enjoy in respect 
of the said award: that the said Fouke, the intestate of the com- 
plainant, at the Salle time, in person, represented to this respondent 


Vv 


that the purchase thus proposed on behalf of the said Cain was de- 
signed to be made for the benefit of the said firm of Jonas Marks 
& Co., of which said firm the said Cain was then a member; 

39 that the said Cain would pay unto this repondent for such 
his personal and individu al interest in the said award the sum 

of $5,600 or thereabouts ; that.of this proposed the intestate of the com- 
plainant strongly 1 irged ~ acceptance - this respondent, and that 
the intestate of ihe complainant then and there, in person, assured 
this respondent that he, the intestate of the compl: Ln: int, mn respect 
"his own Interest in the said award, had concluded with the said 
Cain a separate, and distinct, and satisfactorv arrangement, and this 
rp Pen wb avers “9 he did, with the full knowledge and approval 
the intestate of the complainant in his lifetime, accept from the 
ai Cain the ey sum of $3,600, or thereabouts, and in considera- 
tion thereof surrendered all his individual and personal interests in 
the said award unto the said Cain for the benefit of said Jonas 
Marks & Co., of which said firm was and had long before been a 
member; and this respondent, upon information and _ belief, 

9() avers that for and in respect for such interest as the intestate 
of the complainant had in the said award in his lifetime, he 

was therefor fully satisfied previous to his death by the said Cain; 
and this respondent expressly avers that the intestate of the com- 
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plainant never, in his lifetime, after the acceptance by this respond- 
ent of the said sum of $3,600, or thereabouts, as aforesaid, from the 
said Cain, clained, asserted, pretended, or suggested that he, the in- 
testate of the complainant, was in any manner interested, entitled, 
or concerned to or with any part of the said sum of money thus, at 
his instanee and request, paid to this respondent by the said Cain. 

And this respondent admits that he also presented to, and prose- 
cuted before, the said commission certain other claims, upon which 
awards were allowed by the said commission, to the aggregate 
amount of about $89,638.96, and that this respondent has received 
and eolleeted, and will hereafter further receive and collect, certain 

shares as his compensation for the prosecution of the said 
oO] claims; but this respondent utterly denies that this respond- 

ent, under and by virtue of the said articles of copartnership, 
bearing date of the 24th day of September, 1869, serosal how- 
soever, became or was Hab le to account to the intestate of the com- 
plainants, in his hfetime, or to the complainant as ets personal 
representatives, after his death, in respect of any monies received, 
rr to be received by this respondent from the awards made upon 
any of the said claims. 

And this respondent avers that, without any connection or rela- 
tion with the intestate of the complainant in his lifetime or with 
the said De Castro or the said Hays, this respondent, either alone or 
in conjunction with various other and different attorneys, who 
were and are strangers in name and relation to all of the persons 
mentioned in the said bill of complaint, prosecuted and was alone 
entitled to receive payment for the prosecution of the said claims ; 
and this respondent expressly avers and solemnly declares that the 
intestate of the complainant never in his lifetime claimed, asserted, 

pretended, conceived, or imagined that he was in anywise 
Q? identified, related, interested, or concerned in any of the said 

claims or in respect of any award that might be made upon 
any of the said claims. 

Thirteenth. This respondent expressly denies that there were con- 
af ed, managed, or prosecuted by the intestate of the complainant 

: his lifetime and this respondent any causes, matters, or business 
wie tsoever pertaining to the profession of f the law and within the 
scope and intent and meaning of the said articles of copartnership 
bearing date of the 24th day of September, 1869, except as already 
hereinbefore particularly explained; and this respondent avers that, 
except as hereinbefore particul: arly stated, there was no causes, mat- 
ter, or business at any time existing between the intestate of the 
compl: inant and this respondent. 

Fourteenth. This respondent admits the substantial correctness 

the averments contained in the fourteenth paragraph of the said 

bill of complaint. 
Je Fifteenth. This respondent avers that the copartnership 
conte mplated and formed by the said articles bearing dat 
on the 24th day of September, 1869, was shortly after the execution 
thereof abandoned and dissolved, as hereinbefore particularly set 
forth, by mutual consent of the parties thereto and also by opera- 
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Lion OL law Dy Lhe ACCE})I mce — thi intestate of the complainant 
of the said appointment as public administration at New Orleans 
residence at the said city of New apne 


. . c } 
aToresaid., and 
onment of and renunciation of all attent tion to the 


poet ete 
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“ wet 
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business contemplated by said articles during the whole of the pe- 
riod prescribed for the continuance of the said copart! nership and 
for about two (2) years thereafter. This respondent utterly denies 
that he never accounted to or with the intestate of the complainant 
in his lifetime fo any share or interest of the latter in any deal- 
Ings or transactions of any copartnership that existed between 
them. ‘This respondent positively and = solemnly avers that, 

though the intestate of thi complainant had not in some 
94 respects duly accounted in his lifetime to this respondent for 


monies by the intestate of the complainant received, and 1}) 

i 1 | ] . . " ] ss | 11'S) ) i+ ] + 7 on ‘ : : vata . P P . 
which this respondent was entitled to share, this respondent, long 
i - } 4i, f° i | san 4 ' { n at ‘ f" id cs $ ee pee 
before the death of the intestate of the complainant, fully, fairly, 


ecompietely. and finally settied with the intestate oj the complainant 


In respect of evel matter, business, thins, oO transaction fol which 
nis respondent was 1 ny respect Or Was ever DY the <— state ol 


Line complainant in hus lifetime ad emed Or econvineed Tay e lial le, 


} } 4 4 ! ae iene i] } ; } °° } , . a : a ° 
and that at the time ot the death of the intestate of the com plain- 
ant ther | part of this respondent unadjusted or 
linsettied betweed this respondent and the intestate ot the conl- 
plainant. 

i ae. a . . 7 . ; } . P . 

This respondent admits that he did not account to the intestate of 

ee ee a a i ae } 14 
Loe conipiainant 10 His iietime, and that he has not accounted to 


his personal representatives since his death, and this respondent 
utterly denies that he was or Is 1n equity Or exerere conscience under 
any obligation so to aecount for ANY monies by him received 
Q5 in respect of the said claim of the said Weil or of the said 
claim of the said Jonas Marks & Co., or of any of the claims 
specially or raya in the said bill of complaint referred to, except 
eee l. 
Sixteenth. Tl ‘e Sa nt admits that the averments contained 
in the coe paragraph of the said bill of complaint touching the 
real & personal ks of this respondent are substantially true, but 
nies that by any action done or meditated 


.> | 7" ’ . . ] , . 
on the part of this respondent the estate represented by the complain- 
Lnt Is threatened With irreparable lnyury or with any Injury What- 


rround or reason in equity or good con- 


th is respondent express! 


w 
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ver, or that there exists any 
scrence to enjoin this defendant or for the appointment of a receiver, 
as In the said sixteenth a of the said bill of complaint alleged 
and asserted; and thisr ei ident avers that the said bills of com- 
plaint filed by the present complainant in said causes num- 
bered 1n e quity 7. 87 me In equity number 7595 (the records of 
which said cause this respondent craves leave to read and refer 
to as part of this his answer) were inconsistant with each other and 
inconsistant with the present bill of complaint, In many particulars 
touching the rights, relations, and transactions of this respondent and 


the intestate of the complainant ; that the complainant has no per- 
sonal knowledge of any of the materical matters asserted against this 
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respondent in the present bill of complaint; that up to the time of his 
decease the intestate of the complainant never pretended or imagined, 
and that he would not, if now living, pretend, that any unsettled 
claim or account, business or matter existed between the intestate of 
the complainant and this respondent so far for the as concerns the 
acts of this this respondent; and this respondent, having fully an- 
swered prays leave to be hence dismissed, &e. 


JOHN J. KEY. 


[ do solemnly swear that I have read over the above answer by me 

subseribed, and know the contents thereof: that the facts 

96 therein stated upon my information and _ belief I believe to 
be true. 


JOHN J. KEY 


DistTRICT OF COLUMBIA, 
Washington County, | 


- Sel 

This day, the 6th June, 1881, appeared John J. Key, who- signa- 
tures are affixed to this foregoing instrument of writing, and he 
made oath to the same according to him given under my hand and 
otticial seal. 

[L. s.] | N. CALLAN, 
Notary Publie 
JOHN SELDEN, 
Sol. for Deft. 


7 Replication. Filed June 16, 1881. 


In the Supreme Court of the District of Columbia this 16th day of 
June, 1881. 


uq. No. 7674. 


Henry E. Davis, A’d’r, ) 
US. - | 

JOHN J. Key. ) 
The complainant hereby joins issue with the defendant. 


i & DAY ie £. fF. 


Jd Motion by Defendant to Speed Cause. Filed Dec. 26. 1882. 


In the Supreme Court of the District of Columbia the 26th day of 
December, 1882. In Equity. 


Henry KE. Davis, Adm’r, &c., Complainant, ) 
v. » No. 7674. 
Joun J. Key, Defendant. j 


And now comes the defendant, John J. Key, through his solicitor 
herein, and moves the court either to dismiss the bill of the com- 
plainant for want of prosecution, or to assign a period for the 
taking and completion of evidence in this cause. 

JOHN J. KEY, 
By JOHN SELDEN, 
His Solicitor. 
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QQ Order on Complainant to Complet. Proof in 30 days. Filed 
Dec. 26, 1882. 


In the Supreme Court of the District of Columbia. In Inquity. 


Henry E. Davis, Adm’r, 
ag st “ No. rityi 4g 


Joun J. Key. 


On motion of the defendant, by his solicitor, it is, this 26th day 
of December, 1882, ordered that the complainant take and complete 
his testimony-in-chief within thirty (50) days from the date hereof. 

| A. Bb. HAGNER, 
, [seo Justice : 


1()) Stiniulation of Solicitors (LS tO Taking De Castro's Deposition. 
Fil, a I hy 7 | SSS. 


In the Supreme Court of the Distriet of Columbia. 
Dee’d, Complainant, 


f (] st 


Joun J. Key. Defendant. 


Eq. No. 7674. 


Henry E. Davis, Ad’r d. bd. n. of Philip Bb. Fouke, } 
, | 

{ 

i 


It is hereby, this—day of February, 1885, stipulated-and agreed by 
and between the complainant and the defendant in the above-en- 


titled cause that Uldrick H. MeLaws, of Savannah, Georela (OP, n 
his absence, any other officer authorized to administer oaths or take 
acknowledgments in the said city), be, and he hereby is, authorized 
to take and to transmit to the clerk of the said supreme court of the 
District of Columbia the deposition of Jacob O. De Castro, on the 
interrogatories and cross-interrogatories hereto annexed; the said 

deposition of Jacob O. De Castro to be read as evidence at 
10] the hearing of the said cause (subject to all legal objections), 

and to be entitled as such to the same weight, consideration, 
and vigor as though the same were taken before an examiner of the 
said court in the said District of Columbia, and within the period 
limited by order of the court of the 26th day of December, 1882, 
for the taking by the complainant of his testimony-in-chief, and 
the said deposition LO be taken and fully completed, and to be 
returned into this court on or before the fifteenth day of lebruary, 
ISSS. 

HENRY E. DAVIS, 
Complainant. 
JOHN SELDEN, 
Sol. for De f’t. 
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LQ2 Interrogatories — Behalf C’mpl't. 
In the supreme Court of the District of Columbia. 
H. ke. Davis, Ad’r d. b. n. of Philip B. Fouke, Dee’d, ) 
Complainant, | 
ag’st 
Joun J. Key, Defendant. } 


Eq. No. 7674. 


Interrogatories to be propounded in behalf of the complainant in 
the above-entitled cause to Jacob O. De Castro, in accordance with 
the stipulation and agreement hereto annexed. 


1. State YVOUP Name, age, residence, and occupation. 

2. Do you know John J. Key, the defendant in the above-entitled 
cause; 1f ves, how long have you known him ? 

3. Did you, in his lifetime, know P a b. Fouke, the intestate of 
the compl: ‘inant in the above-entitled cause; if yes, how long did 
you know him ? 7 

f. State fully and precisely in what occupation or employment 

vou were engaged between the iOth day of August, 1S6Y, 
105 and the 20th day of November, 1876. 
d. Look at the following paper, marked Exhibit J.O. De ©. 
No. 1, and state (a) what it is; and (4) whether you are the J.O. De 
Castro therein mentioned. : 


Exuipit J. O. DE C., No. 1. 


\rticles of copartnership entered into between John J. Key, of the 
city of Terre Haute, State of Indiana; Philip Bb. Fouke, now of 
the city of New Orleans, State of Louisiana; H. T. Hays and J. O. 
De Castro, both of the city of New Orleans, State of La. 


[t is agreed between said parties that a copartnership is this day 
formed between them for the purpose of prosecuting claims in beh: lf 
of the citizens of the United States of America against the Govern- 
ment of Mexico, and of citizens of the government of Mexico against 
the Government of the United States of America; 

It is agreed between said parties that the said Fouke, Hays, and 

De Castro shall procure claims of citizens of the respective 
104. governments named against the other, and attend to taking 

the necessary proof, and that the said claim shall be sent to 
said Key at Washington city, accompanied with a power of attorney 
from the claimant authorizing said Key to prosecute said claims, 
and authorizing him to receive from said governments any and all 
amounts that may be due and coming to them. 

That said Key shall retain all fees as agreed on by said parties, 
and shall pay over to said parties, acting in the capacity of spect: al 
attorneys for that purpose of the claimant, the amount due to them 
as such special attorneys, both for the amount awarded the claimant 
and for fees due Hays, Fouke, and De Castro in the ease, either at 
Washington, New York, or New Orleans, as he may be directed from 
time to time by either Hays, Fouke, or De Castro, acting as the 
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- cial agent of the claimant, whose power as such in all cases sent 

by them is to all intents and purposes recognized by tbe parties to 
this contract. 

That said Key shall retain in all cases, when no speeial 

105 — direction is given, the portion due to said firm, paying over 

to the other parties at once or accounting In such manner as 

— may from time to time direet for the proportion of f the fees SO 

alned., 

Iti is agreed that all fees received under this copartnership shall 
be divided one-half part to said Key, the other half part to said 
Fouke, Hays, and De Castro. 

Said Key is to remain at Washington city, said Havs at New Or- 
leans, said De Castro to be in the city of Mexico. and said Fouke is 
to render his services wherever they ‘shall be needed. 
ln wi tness whereof we have hereunto set our hands and seals this 
ith day of August, 1869. 

(Signed) JON J. BEY. [ SEAL. | 
P. B. FOUKE. | SEAL. 
HARRY T. HAYS. [SEAL 
J. O. DE CASTRO. 


6. If, in answering the last interrogatory, you shall have stated 
that the paper, Exhibit J. O. De C., No. 1, is a copy, substantially or 
exactly, of articles of copartnership to which you were party, 
106 state whether, in pursuance of such articles of copartnership 
and the agreement evidenced thereby, you engaged with the 
other parties therein named in procuring or prosecuting claims 
before the late joint commission created by convention of the 4th 
day of July, 1868, between the United States and Mexico, for tlie 
adjudication of all claims of citizens of either of the said countries 
against the government of the other, arising out of transactions of 
a date subsequent to the 2nd day of February, 1848; and, if yea, 
state (a) when, (0) under what circumstances, and (c) on what terms 
you became so engaged, and (d) how long you so continued. 

7. If, in answering the last interrogatory, you shall have stated 
that, in pursuance of the agreement evidenced by articles of which 
Exhibit J. O. De C., No. 1, 1s a copy, you were engaged as in the 
said interrogatory asked, state whether Fouke, Key, Hays, and your- 
self were engaged or interested in the procurement or prosecution 

before the above-described commission of the claim of Ben- 
107. jamin Weil against Mexico, No. 447 on the American docket, 

so called, of the said commission, and the claim of Jonas 
Marks & Co. against Mexico, No. 639 on the said docket, or either 
of them. 

S. If, in answering the last interrogatory, you shall have stated that 
you and your associates were en caged or interested in the procure- 
ment or prosecution of both of the claims in the said interrogatory 
mentioned, state (a) whether the awards on the said claims stand in 
the same condition as to payment by Mexico in instalments; (0) 
whether the fees accruing to you and your associates on account of 
the said awards were to be paid in gross on the allowance of the said 
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awards or by instalments; (¢) how the fees pavable to you and your 
associates on account of the said awards on the said claims were dis- 
tributable among you when received; and (d) what difference, if 
any, there was between the terms on which, or the proportions in 
which, the fee in the Weil case was to be divided among you, 
108 and the terms on which, or the proportions in which, the 
fee in the Jonas Marks & Co. case was to be divided among 
9. If, in answering the preceding interrogatories or any of them, 
you shall have caused it to appear that on or about the 10th day of 
August, 1869, or at any time, a copartnership was entered into by 
Philip B. Fouke, John J. Key, H. T. Hayes, and yourself for the 
purpose indicated in the interrogatories numbered 5 and 6 above, 
state whether, so far as vou know, any subsequent or independent 
copartnership was formed by or between any of the said parties; and, 
if yea, state (a) whether the said Fouke or the defendant Key was a 
member of such subsequent partnership; (2) who was or were the 
other member or members: (c) the terms and conditions of such 
subsequent copartnership ; (d) how you know of the existence 
thereof, and especially if youso know by declaration of either or any 
of the parties, and which ; and (¢) when you first knew, and all that 
2 you know respecting such subsequent copartnership. 
109 10. If, in answer to the last interrogatory, vou shall have 
stated that a copartnership was entered into by and between 
Philip B. Fouke and the defendant, John J. Key, subsequent to and 
independent of the original copartnership of which, with H. T. 
Hays and yourself, they were members; or, if such was the fact, 
look at the following paper, marked Exhibit J. O. De C., No. 2, and 
State what it is, 1f vou know. 


Exuipit J. O. DE C., No. 2. 


Articles of Copartnership Entered into Between Philip B. Fouke and 
John J. Key. 


It is agreed between said parties that a partnership be this day 
day formed between them for the purpose of practicing law in the 
eity of Washington, District of Columbia, and that partnership shall 
be equal. 

It is agreed each party shall give their undivided attention to the 
business, and that said business embraces all matters pertaining to 
the profession of the law, including prosecution of claims against 

the Government of the United States, either before Congress 
110 orthe Court of Claims. Neither party shall have the right 

to use the name of the firm except in such matters as pertain 
to the business of attorneys. 

[t is understood and agreed that all sums received by said Key 
or Fouke under an agreement of partnership heretofore formed by 
said Key, Fouke, H. T. Hays, and J. O. De Castro shall be equally 
divided by said Fouke and Key. 

It is agreed that an account of expenses shall be kept between 
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sald parties pertaining to their business (except that part in pros- 
‘uting claims under thi treaty O] July tih, LS6S, between the United 

States and Mexico), and all sums received by either partner from 

their business and all sums retained by either party shall be entered 
on a book kept for that vinrpeee: ee the same shall be subject to 
the eontrol of both 

[t is agreed that this copartnership shall continue until the 24th 
day of September, 1571, unless dissolved by mutual consent. 

In witness whereof we have this 24th day of September, 
11] 1S69, set our hands and seals 
(Signed) PrP. B. FOUKE. SEAL] 
JOHN J. KEY. |{seat.|] 

11. If you shall have stated that the members of the copartner- 

ship formed and evidenced by the instrument of August 10th, 1869 
ff which exhibit : ee De eo No. P Is a CO} Y), were engaged Or in- 
erested in the procurement or prosecution of the Jonas Marks & Co 

‘Lim Ove mentiol ed, state (1) what Was the amount of the fee LO 
be paid that copartnership, or any member thereof, for services in 
behalf or on account of the said claim: (db) série migh he said fee has 
been paid to or disposed of by the copartne rship, or any member or 
members thereof; and, if so (¢c), when and how; answer fully. 

12. If, in answering the last interrogatory, you shall have stated 
that in the year 1876, or at any time, the several members of the co- 
partnership of August 10th, 1869, transferred, assigned, or otherwise 
disposed of to Lambert b. Cain, late of the city of New Orleans and 

State of Louisiana, deceased, all the rights of the said several 

11? members 1n and LO the fee or fees arising out of the said 

claim, No. 659, of Jonas Marks & Co. above me ntioned, (a) 

vive in full the circumstance, terms, and conditions of such transfer 

or disposition to the said ¢ ae poe" (b) state at whose request Or on 

whose suggestion the satie Was brought about: (¢) whether the de- 

fendant Key made any, and, if so, wha t, objection thereto, and (d) 

whether. at the e time the said Key Wi about to make any, and, if so, 

what, journey, and what part such fact played in bringing about the 

ransfer. In this connection look at the following paper, marked 
Exhibit J. O. De C., No. 3 

EXHIBIT J. O. DEC., No. 3. 
et lor value received I hereby transfer to L. B. Cain all my rights 


i and fees arising out of the claim No. 639 awarded to Jonas Marks 
i & Co. by the United States and Mexican Claims Commission. This 


| fee having been agreed on between the claimants on one part and 
| the firm of Fouke and Key, attorneys, on the second part, and as 
| H. T. Havs and myself are interested wit h the parties of the 
: 113 second part in the prosecution of said claim, I hereby, by the- 
| present, acknowle dge receipt in full of my individual fees, as 


agreed and unde rstood to be by all parties concerned. 
- Done at the city of New Orleans, State of Louisiana, this second 
day of hone A. D. one thousand eight hundred and seventy-six. 

| (Signed) J. O. De CASTRO. 


Na eet Oe Ee 
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And state (e) what it is; (f) whether on or about the day therein 
named, June 2d, 1876, you signed the original of which it is a copy; 
(g) what sum, if any, the said Cain at the time paid you for the 
transfer to him of your interest in the fee or fees arising out of the 
suid claim, No. 639, of Jonas Marks & Co.; (h) whether at or about 
the same time Fouke and Key or H. T. Hays, named in the said 
paper, were paid by the said Cain any, and, if sc, what, sum orsums 
in consideration of the transfer by them of their respective interests, 
as aforesaid, to him, the said Cain, and (7) how and why the several 
sums were respectively arrived at and paid to each of those three (3) 

and yourself in the premises. 
114 15. If you are unable to recall the exact amounts paid by 
Lambert B. Cain to Fouke, Key, Hays, and yourself, in or 
about the month of June, 1876, for your several interests, as afore- 
said, in the fee or fees arising from the above-mentioned claim, No. 
639, of Jonas Marks & Co. against Mexico, state whether the follow- 
ing are or are not the respective amounts: 


FE ee i a es ee nn cas patna 

TN Ee ik ee Seren ceeds 3,440 
© Fs Pe divas Rant cameleon 1,720 
” SUITE ak Sci bei Aina te Road ae ee 


And, if yea, state how and why those several amounts were arrived 
at and paid in the premises. 

14. If you are still unable to state the respective amounts paid by 
the said Cain, as mentioned and required of in the last two (2) in- 
terrogatories, state in what proportions the several parties, viz., 
louke, Key, Hays, and yourself, were paid by your respective in- 

terests In the fee or fees accruing to you out or on account of 
115 the said claim, No. 639, of Jonas Marks & Co.—that Is, in 

what proportion did the amount paid each of the others stand 
to the amount paid you, and how the respective proportions were 
arrived at and paid by Cain in the premises. 

16. If you can neither give the amounts paid by Cain to Fouke, 
Key, Hays, and yourself, as mentioned and inquired of in the last 
three (3) interrogatories, nor the proportions in which they and 
you were paid by Cain for their and your interests in the fee or fees 
arising out of the said claim, No. 639, of Jonas Marks & Co., state 
whether H. T. Hays and yourself were or were not paid similar 
amounts and each of Fouke and Key and amount equal to twice 
that paid to each of Hays and yourself; and if yea, state why such 
was the case. 

16. If, in answering the preceding interrogatories or any of them, 
you shall have caused it to appear that subsequently to the forma- 
tion by Fouke, Key, Hays, and yourself, on August 10th, 1860, of a 

copartnership under the conditions and for the purposes in- 
116 dicated by the Exhibit J.O. De Castro, No. 1, to the oth inter- 
Sth interrogatory, Fouke and Key entered into a copartner- 
ship under the conditions and for the purposes indicated by the Ex- 
hibit J. O. De C., No. 2, to the 10th interrogatory, state (a) whether 
such subsequent copartnership of Fouke and Key was entered into 


So cantina aie 


: 
1) HENRY FE. DAVIS, ADMINISTRATOR, &¢., VS. JOHN J. KEY. 
with the knowledge of Hays and vourself, or either, (d), whether its 
existence was voluntarily made known to you by either lFouke and 
7 Ley, or either, and (c) all the facts respecting your first becoming 


aware thereof and what you did therenpon. 

17. Do you know, or can you set forth, any other matter or thing 

which May be cl benefit Or advantage LO the parties al issue in this 
th Or either ot them, Or that Mealy be material to the subject of 


this your examination or the matters in question in this cause? 
If yea, set forth the same fully and at large in your answer. 
Lily in the Supreme Court of the Distriet of Columbia, the 7th 
day of “ebruary, 1855. In Equity. 
Henry EK. Davis, Adm’r, 
. No. 7674. 
Joon J. KE} 
The defendant excepts— 
‘To interrogatory No.5, as calling for an explanation from the 


4 


witness of a copy of a written instrument; the original thereot’ is 
ler produced nor shown LO be aecessible to him. 

lo Interrogatory No. 6, as requiring the witness to state the terms 
of copartnership articles evidenced by writing. 

To interrogatory No. 8, as calling for the opinion of the witness 

or his construction of a written instrument. 

Lo interrog 1LOry NO wv, as ealling for the construction of an In- 
strument or instruments in writing as involving matters between 
third persons and declarations from strangers. 

lo inte rrogatory No. 19, as lable to the objection already taken 


we 


above to interrogatory No. 5. 


77 4 ry. » 2 +i x” é . ee tin 1 *) ©? ' va. ) yy) ; * ys) v6 } ‘ 
11d LO Interrogator, No. 12, as Incompetent, irrelevant, and 


immaterial. 
: : “yr a lino 7 , 
lo interrogatory wo. to, as leading, Incompetent, and immate- 


lo Interrogatory No 14. as Incompetent Irrelevant. and lmma- 


To interrogatory No. 15, as incompetent, irrelevant, Immaterial, 


nad « ling also for the opinion of the witness. 

To interrogatory No. 16, as incompetent, irrelevant, and imma- 
erial. 

And the defendant, not waiving but specially insisting upon each 
and every of his foregoing exceptions and objections, propounds to 


the witness the followin 


‘ 
< 


Cross-lnterrogatories 


X [nterrog. No. 1. Were you at any time connected with the de- 
fendant in a partnership relation, except under some written instru- 
ment; if yea, when, where, and for how long? 

X Interrog. No. 2. Have you at any time learned from the defend- 
ant what sum of money he received as a fee in the case of Jonas 
Marks & Co.? 
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X interrog. No. 2. In obtaining from Cain your fee in that 
119 ~~ ease, had you any conference or communication whatever with 
the defendant: if su, what, when, and where? 

X Interrog. No. 38. Was not Cain a member of the firm of Jonas 
Marks & Co. in the year 1876 and previously ” 

X Interrog. No. 4. Was not Fouke, in that year, indebted to that 
firm toa consider ‘able amount? 

X Interrog. No. 5. Did you not settle and receive your fee in the 

case of Jonas Marks & Co. with and from Cain directly and without 
the intervention of any other person or persons ? 

X Interrog. No. 6. Did not Fouke receive his fee in that case under 
the same ag geste and without conference or communication 
with yourself, Key, or Hays’? 

X Interrog. No. 7. Did not you, Fouke, Key, and Hays settle with 
Cain for your individual fees in that case without previous arrange- 
ment or knowledge between you of what sum of money you w ould 
take on the settlement ? 

X Interrog. No. 8. Did not each bargain for — alone in 

effecting the settlement ? 

X Interrog. No. 9. Did you inform Key as to the amount of money 
you would receive or had received from Cain on such settlement? 


X Interrog. No. 10. When, where, how, and from — did you learn 
the amounts or proportions of the fees received in the — of 


120. Jonas Marks & Co. from Cain by Fouke and Key respectively ? 

X Interrog. No. 11. Have you any knowledge of any part- 
nership relations that existed between Fouke and Key at any time, 
except such as you have derived from the papers submitted to you 
on your direct examination? If yea, what knowledge, and when, 
how, where, and from whom did you procure it? 

X Interrog. No. 12. Has not Key, to your knowledge, ever since 
the execution of the agreement made between C ain, y ourself Fouke, 
Hays, Boynton, and Key on November 5, 1875, claimed one-fourth 
of the award in the Weil case? 

X Interrog. No. 13. Was not such the claim on the part of Key, 
to your knowledge, well known to Fouke at the time of the execu- 
tion of the said agreement and thereafter in his lifetime? 

X Interrog. No. 14. Do you know, of your own knowledge, that it 
was the purpose of all the parties to ‘the said agreement to se ttle and 
adjust by the same the claims for fees not only as ngernes Cain, but 
at the same time as between all the persons who were to share by 
that agreement in the fees? 


121 In the Supreme Court of the District of Columbia. 
Henry E. Davis, Ad'r, ) 
ag st » Eq. No. 7674. 
JOHN J. Key. 


The complainant excepts to the cross-interrogatories of the de- 
fendant, as follows: 
X interrogatory No. 4. As incompetent, irrevelant, and imma- 
terial. 
6—60 
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J X lnterrogatory No 12. As Incompetent, irrevelant, and lmmate- 
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\ Ss Sti G ola,on the interrogatories apd 
Ss- Cerro? : sald cause on the ith day of Kebru- 
[882 pose to extend by the space of — days 
L| | whi b>) the order of 26th ey 
, 1SS2, the s nant was limited for taking testimony 
And for cause in support of the said motion the complainant shows 
rought this action us admintstrator de bonis non 
ba estate of Philip b. Fouke, deceased, and has, there- 
re, no personal knowledge of the matters and things in re- 
spect of which relief 1s sought against the defendant, John J. Ke 
. : . ° . ° ° ~ 
it as such administrator d. 6. n. he also brought in this court the 
tain actions in equity numbered 7587 and 7595, the certain John 
J). Key named in the bills of complaint therein being the same with 
sald detel dant. John J. Key, and the certaln Jacob (). De ¢ astro 


reln Named being the sam: Jacob O. De Castro hereinbefore 


] } } } 1] : 
| whose deposition Is desired, the said bills of complaint 
; - } ‘}) } Ti, r\) lino +} Ad . ) } 1? <y 1) »?° | ’ ‘ da 
) | | Catlscs alld tilt WPOCeeaINGES therelli ely rerebDy made 
j = il } . 3 } cae ] i] - ae 
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1 De Castro and the certain Lambert B. Cain in the said bills 
- 7 | | | then temporarily In 
he eity of Washington for the purpose of collecting their interests 


— ’ i +? - sh; + S j dood bys | . N . aed 
the amount then about to be distributed by the secretary ol 


* 4) : } . —— ; tnt : . 
ice OF Lhe | hnited states on account o} the certain award on 
' } es ; ee Pa Bee b. 2 os . ; . oi } 
L4 the claim of benjamin Weilin the bill of complaint herein de- 
¥ } } 7 = 4] Ys ‘ a . . . 
scribed; that at or about the time of filing the said bills in 


| . Pinsent on ae ee 
re said causes numbered 7dS7 and 7595 the said Cain and the de- 
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fendant, John J. Key, had a disagreement growing out of their re- 
spective relations to the pane! cto to Benjamin Weil aforesaid, 
resulting in the bringt ng by -said Key an action at law, num- 
bered 22,727 on the docket ve a court, against the said Cain for 
the sum of SSOO on aeeount of eertain al ege | expenses borne by 
the said Key for the just benefit of all concerned in the said award, 


towards which said expenses this complainant also was requested to 
contribute, but would not; that on or about the same day on which 


} oe 


the said actions was brought by the said Kev, to wit, the 12th day 
7 of March, 1881, the said Cain pxhibited to this complainant certan 
papers and documents showing the certain payments inquired o 


i 
inand by the interrogatories numbered 11, 12, 15, 14, and 15 of those 


—s eo 


] ‘ : Be ata — 1 ) : po ah 
filed as aforesaid on the 7th day of February, 1885, promising the 
i on - y 9 ; 7 ; 

complainant the free use of ‘the said papers and documents whereve1 

} . ° } ; . ‘ : ] : >’ } 

bv him desired: that the said Cain thereupon immediately 
— . : . _ . 4 : 4 +. 

325 returned to his home in New Orleans, La., where shortly 
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: ifterwards he suddenly | . . 
. plainant has fas repeatedly endeavored to procure from the said : 
Cain’s executor the said papers and documents, having even en- 
7 vaged counsel in yf N 


ne . 
avail: that d ' 
: ’ . } } j - 
time atoresaid, the said ey Castro was aiso hostile 11) feellnge to the 
} } } } } ? 
SAld defendant ee tO the ecomplamMant his 1ntention oi 
? ) 


I | | ‘ 
. ° ' , . , ‘yy } . + a 
. . ’ civ ; ‘ yt ; 5 i ‘ : 
- suing him, the said Key; that while so hostile the said De Castro 


. | 7 } 
é freely SDOoK¢ to the Con piall nt oO mat ing@er feit D\ himself wd th 
‘ Harry T Hay We tio} ve 1} lea bill f ~myIy) 1s) t he) 11) T ' reis 
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both the defendant Key and tlh complainants intest te upon tiie 
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qgdiscovery ol their, the Sala Fouks pete IX Vs, SUDsSeqGuUeNnt parthner- 
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} 
ship, respecting which the said De Castro declared himself ful 
11}, respectin WillCi) tile Salt f ASLTO GeClared TIMseti ull 
i 


= - 
conversant and promised the complainant to render all the aid in 
his, the said De Castro’s, power rn thie pretnises hat the said Di 
Castro was freely acknowledged to gsr i cpa the dis- 
126 position of the certain — in the ease of Jo ; Marks & Co. 


ie Is inquired of in the cee numbered 
11, 12. 18, and 14 as aforesaid, and exhibited to the complainant the 
fullest frankness in the premises, the said Cain and the said De 
istro being together with the complainant when much of the com- 
} ainant’s information in the premises was communicated, respec- 
& tively, by the one and the other; that just before quitting the city 
i of f Washington, at or about the time aforesaid, the said De Castro 
i furnished his address to the complainant inviting communication 

with him by Scaaid ceueapiaioun whenever his, the said De Castro’s. 
| aid and assistance in the premises were desirable; that accordingly 
| when the — int had made— unsuceessful effort to obtain the 
papers and documents aforesaid from the executor of the said Cain he 
communicated with the said De Castro, setting forth his, theeomplain- 
ant’s, desire in the premises, and inquiring “pri ; 8 ce see De 
Castro’s, convenience in that behalf: that of such communieation the 
complainant never received from the said Des ‘astro sen ac- 
127 knowledgment or notice whatever, though the complainant 


subsequently learned from the defendant Key in con :versation 


44 HENRY E. DAVIS, ADMINISTRATOR, &C., VS. JOHN J. KEY. 


that he, the said Key, had received from the said De Castro a letter 
in which he, the said De Castro, had mentioned the receipt by him- 
ff such communication from the complainant ; that on Decem- 
26th, 1882, on motion of the defendant, by his counsel, an order 
| ) 

complete his testimony within thirty (30) days thereafter, where- 
upon the complainant again attempted to avail himself of the test1- 


made by the court in this cause requiring the compl: inant to 


mony of the said De Castro. not communicating with him, how- 

but of necessity resorting to a circuitous process to locate the 
vhereaboutsof the said De Castro and learn the probability of securing 
| hat, having accomplished such object to his satisfac- 


his deposition ; tl 
1, he thereupon communicated the result to the defendant’s 
counsel, John Selden, Esq., who courteously acceded to the com- 


ee os . _ : +H 
the filing interrogatories and 


lainant’s request respecting 
Lze ross-interrogatories — be propounded | to | the said’ De 
Castro, which said interrogatories and cross-Interrogatories 
were accompanied by a certain stipulation, the whole having been 
oresaid, duly filed herein on the 7th day of February, 1885, 
ane i the same referred to and mentioned in the foregoing 
OT th Lt nmediately Ul t} hline of the said stipulation 
with the accompanying interrogatories and cross-Interrogatories 
the same were sent by the complainant to Savannah to the exam- 
ner therein designated, who duly received the same; that on the 


hitch rena 
loth day of kKebruarv, 1883, the com plaina nt reeeived from the said 
examiner a letter, under date of the 13th, stating that the said De 


| 


Castro had declined to answer the said interrogatories and cross- 


“ 2 ; } : } hy ; } ae 

interrogatories, pleading business ace sround of such declina- 
tion ; and finally that on the 16th day of February, 1883, the com- 
pialhant received from t] he salt d examiner a fur ther le titer, under 


date of the 14th, stating that the said De Castro had refused to an- 
swer at all, on_the grounds “ that the said interrogatories are 
129. impertinent; that he knows nothing about the case; that he 
will not answer unless compelled by law, and that he has 
good authority for refusing to answer.” 

And the complainant states further that he is informed by the 
lefendant’s counsel that this cause has been by him ordered on the 
calendar for hearing, and that from the condition of the calendar he, 
the complainant, has no doubt whatever that the commission prayed 
for may be issued, and the deposition of the said De Castro duly 
taken and returned into court, before the said cause can be reached 
in its turn for hearing. 


i 


_— 


HENRY E. DAVIS, P. P. 


The statements hereinbefore made of my own kn — are true, 
and those made on information and belief I believe to be true. 


HENRY E. DAVIS. 
Subscribed and sworn to before me this 9th day of March, A. D. 
.. J. MEIGS, Clerk, 
\ 


J. MEIGS, No. 3, 
Ass’t Clerk. 


tomy, 


~*~ 


tee 
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130 Order for Commission to Take Proof. Filed April 6. 1SS3. 


° 


In the Supreme Court of the District of Columbia. 


Henry KE. Davis, Ad’, ) 
aq’ st ‘ Eq. No. 7674. 
JOHN J. Key. } 


et 


On motion of the complainant it is, this 6th day of April, 1885, 
ordered that the complainant have leave to take the 
Jacob O. De Castro, of Savannah, Ga., on interrogatories and cross- 
interrogatories, and that for that purpose the clerk of this 
issue forthwith a commission addressed to Uldrick ee MeL. aws, of 
Savannah, Georgia, authorizing and directing him to 
deposition; and, further, that the complainant have ten (10) days 
from this day within which to take said de position and 
same into this court 


adept sition of 


ake the said 


©) ’ a ? fyY.7 . . 
1S] Commission to lak Di positrons. 


Henry .E. Davis, Adm’r d. 6. n. of Phil —») 
Kouke. Complainant, | No. 7674 


v, ( Equity Docket 21. 
JoHn J. Key, Defendant. 


The President of the United States to Uldrick H. McLaws, Sav 
nah, ( reorgla, ( rreeting ; 

You know that, in confidence of your prudence and fidelity, you 
have been appointed, and by these presents you are invested with 
power and authority, to examine Jacob O. De Castro, as a witness 
for the complainant in the above-entitled cause, upon the Interroga- 
tories and cross-interrogatories iene to this commission, and 
therefore you are hereby commanded, at a certain day and place, or 

certain days and places, to be ap caethite <1 by you, to cause said 
132 witness to come before you, and then and there examine him 

on oath or affirmation upon the said interrogatories, and re- 
duce his testimony into writing to be signed by said witness, and 
having so done annex the same to this writ, closed up under your 
seal, and make return thereof: into said court with all convenient 
speed. 

Witness : D. K. CARTTER, 

Ch lef Justice. 


.. J. MEIGS, Clerk, 
By hk. J MI IGS es Ass’t Clerk. 
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De Castro shall procure claims of citizens of the respective 
1386 =governments named against the other and —— to taking 
the necessary proof, and that the said claims shall be sent to 
said Key at Washington city, accompanied witha power of attorney 
from the claimant, authorizing said Key to prosecute said claims, 
and authorizing him to receive from said governments any and all 
amounts that may be due and co ming to them 
That said Key shall retain all fees as agreed Ol by said parties 
and shall pay over to said - rties ,acting in the capacity of special 
attorneys for is at purpose of tl unt due to them 
as such special attorneys, both for te amount awarded the claimant 
and for fees due er s, Fouke, and De Castro in the ¢@ 
Washington, New York, or New Orleans, as he may be: 
time to time by either Hays, Iouke, and De Castr 
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the claimant, Whose power as such 1n all cases sent 


1c laima 


=) 
se, either alt 


special agent tor 

by them is, to all intents and purposes, recognized by the parties to 
this contract. 

That said Kev shall retain ina 

157 ~=— direction is given, the portion due to said firm, paying over 

to the other parties at once, or accounting In such manner as 


} ° ’ 
eases, when no Special 


they may from time to time direct for the proportion of. the fees so 
retained. 
[t is agreed that all fees retained under this copartnership shall 


' be divided one half part to said Key, the other half part to said 


ouke, Hays, and De Castro. 
Said Key is tu remain at Washington city, said Hays at New 
Orleans, said De Castro to be in the City of Mexico, and the said 
l‘ouke is to render his services wherever they shall be needed. 
In witness whereof we have hereunto set our hands and seals this 
tenth day of August, 1869. 
(Signed) JOHN J. KEY. |SEAL. 
P. B. FOUKE. [s! 
HARRY T. HAYS. [SEAt. 
J. O. DE CASTRO. [s 


ig Lf, the in answering the 4th and 5th interrogatories, you 


1358 shall nave stated that you were engaged as assumed in con- 
nection with the said Fouke and Key, and that articles of 


} 


agreement or copartnership were entered into accordingly, but that 
you have neither the original thereof nor any copy thereof as in- 
quired of, state where such original is if you know, or in whose pos- 
session and where it last was, so far as you know; whether the fore- 
going Exhibit J. O. De C. No.1 is exactly or substantially a copy 
thereof, by whom the same was signed, and whether you are the J. 

De Castro therein named and whose signature is annexed thereto. 

8. If by your answers to the last two iaiieseuiins les (6 and 7) it 
shall have appeared that you were party to an agreement of sopale 
nership, evidenced by artic —— the Exhibit J.O. De C. No.1 
is exactly or substantially a copy, state whether, in pursuance of 
such articles or the agreement nf ae therel by, you engaged with 
the other parties therein named in procuring or prosecuting claims 
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the late joint commission ereated by convention of the 4th 
f July, 1868, between the United States and Mexico, 
| o aims of either of the said coun- 
L-1es against the government of the other, arisIng out of 
| 1 of a date subsequent to the 2d day of February, 1848 
and, if yea, state (a) when, (6) under what circumstances, and (c) on 
what terms you become so engaged, and (d) how long you so con- 


: ‘ . a “ ] i 4 od — ‘ — — ‘ . ] a OC ‘ ’ \ 
9. If, in answering the last Interrogatory, you shall have stated 
. , , = i Om : , 
that, in pursuance to an agreement of copartnership, evidenced by 
irticles of which the Exhibit J. OQ. De C. No. 1 1s exactly or sub- 
stantially a copy, you were engaged as in the said interrogatory as- 
_ ? 4 j i a - : , oe 7 . 
umed. state whether Fouke. Key, Hays, and yourself were engaged 


or interest sh the proc urement and prose ecution before the above- 

described commission of claim of Benjamin Weil against Mex- 

ico No. vm on the —— — t. so atte ae the said commis- 

sion, and the claim of Jon: Ma ‘ks & Co. against Mexico, No. 639, 
on the said ae te or either of them. 

140 1O. If, in answering the last interrogatory, you shall 
have stuted CLOat vou a ae associates were engaged Or 1n- 


terested in the procurement or prosecution of both of the claims in 
the said interrogatories mentioned, state (a) whether the awards on 
the said claims, if any, stand in the same condition as to payment 
Iments ; (6) whether the fees occurring to you and your asso- 


] Sta 1} hit 
ciates on account of the said awards on the said claims were payable 
in gross on the allowance of the said awards or by instalments ; (c) 


how the fees payable to your and your associates on account of the 
said awards on a — chal ms were distributable among you when 
received, and (d} what difference, if any, there was between the terms 

hich or the capuiaian in which the fee in the Weil case was 
to be divided among you and the terms on which or the proportions 
in which the fee in the Jonas Marks & Co. case was to be divided 


11. If, by your answers to the preceding interrogatories, or any of 
them, it shalt have appeared that on or about the 10th 
141 day of Au gust, 1569, or at any time a copartnership was 
entered into | yy Phi ilip B. Fouke, John J. Key, H. T. Hays, 
ind yourself for the purpose indicated in the interrogatories num- 
ered 6 and 8 above, state whether, if you know, any subsequent or 
independent copartnership was formed or entered into by or between 
any of the said parties, and, 1f yea, state (a) whether the said 
Philip B. Fouke or the defendant, John J. Key, was a member of 
such subse ue nt copart tnership ; (D) who was the o ther member or 
nie 1m bers the ‘eof : (C) ) how You know “9 th e exist hee thereof, and 
es specially if you SO know by declar a ion of arora or any of the 
parties, and if so, which: (d) when “you first knew of such subse- 
quent copartnership, and (e) whether, if you know, it was evidenced 
by anv Instrument of writing. 
12. If, in answering the last interrogatory, you shall have stated 
that a copartnership was formed ane entered into by and between 
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vis 


Philip B. Fouke and the defendant, John J. Key, subsequent 
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142 ~=to and independent of the original copartnership of which, 

with yourself, they were members, or if such was the fact, 
and such copartnership was evidenced by an instrument of writing, 
state whether you have the original of such instrument, and, if not, 
where and in whose possession it last was, if you know; and, fur- 
ther, whether you have ever seen the said original; and, if so, and 
you have it not and it is not within your reach or control, then (a) 
whose signatures were subscribed thereto, and (4) look at the follow- 
Ing paper, marked Exhibit J. O. De C. No. 2, and state what it Is, if 
you know: 


ExuHipit J. O. DeC. No. 2. 


Articles of copartnership entered into between Philip B. Fouke and 
John J. Key. 


[t is agreed between said parties that a partnership be this day 
formed between them for the purpose of practicing law in the city 
of Washington, District of Columbia, and that partnerships shall be 
equal. 

It is agreed each party shall give their undivided atten- 

145 ~=tion to the business, and that said business embraces all 

matters pertaining to the profession of the law, including 

prosecution of claims against the Government of the United States, 

either before Congress or the Court of Claims. Neither party shall 

have the right to use the name of the firm except in such matters 
as pertain to the business of attorneys. 

[t is understood and agreed that all sums received by said Ke 
or Fouke under an agreement of partnership heretofore formed b 
said Key, Fouke, H. T. Hays, and J. O. De Castro shall be equally 
divided by said Fouke and Key. 

It is agreed that an account of expenses shall be kept between 
said parties pertaining to their business (except that part in prose- 
cuting claims under the treaty of July 4th, 1868, between the 
United States and Mexico), and all sums received by either partner 
from their business and all sums retained by either party shall be 
entered on a book kept for that purpose, and the same shall be sub- 

ject to the control of both. 
144 It is agreed that this copartnership shall continue until 
the 24th day of September, 1871, unless dissolved by mutual 
consent. 

In witness whereof we have, this 24th‘day of September, 1869, set 

our hands and seals. 


(Signed) P. B. FOUKE. ‘cag 


y 
Vy 


JOHN J. KEY. ISEAL. 


13. If you shall have stated that Philip B. Fouke and John J. 
Key formed and entered into a copartnership subsequent to that of 
August 10th, 1869, but cannot say whether the same was evidenced 
by an instrument of writing, or, if so evidenced, that you never saw 
the original thereof, and can give no account of such original, nor 
are yet able to recognize the Exhibit J. O. De C. No. 2 as a copy-of 
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basis of division the several sums were respectively arrived at and 
paid to each of those three and yourself in the premises. 


EXHIBIT J. O. DEC. No. 38. 


148 lor value received I hereby transfer to L. B. Cain all my 
rights and fees arising out of the claim = 639, awarded t 
Jonas Marks & Co. by the United States and Mexican Claims Commis- 
sion. This fee h: Vil ng been agreed on between the claimants on one 
part and the firm of Fouke and Key, pair ile as the second part, 
and as H. 'T. Hays and myself are interested with the parties of { 
dsieg ¢ een ae Gl 


— 


a 


second part in the prosecution of the said « 
present, acknowledge receipt in full of my individual fees as agreed 
and understood to be by all parties concerned. 7 


e } 
aha, this Second 


Done at the eity of New Orleans, State of Louisia 
). ohe thousand eight hundred and seve yee aes 


day of June, A. | ! 
(Signed) JB. O. DE STRO. 
17. I { You afFfe unable LO recall the exact amounts paid by Lam- 
bert b. Cain to Fouke. Key, Hays, and yourself in or about the 
nonth of June, L576, for your several interests, as aforesaid, 
149 in the fee or fees arising from the abovi “men ned elaim 


1] 
No. OSU, of Jonas Marks Ww Co. against Mex Ico, state whe 


rain ee mo —— or 1 a = — e 
the follow1ne are or are not the respec tive amounts: 


"OE, a a ee ee ee 
John J. Key -- ERM RLM TTC NTE eM 
EE Es cared ne watanataiee eek aa See 
SERRE NRE MENS IEE PNT 179 


+ { , >| , : . _ ee ey 5 S aa’ now ' . ad oe 

and, if yea, state how, why, or on what basis of division or eale 
: ; | ’ a oe > . : + > ‘ Rowe + ] . } a 2 i] 
lation those several amounts were arrived it nd pald 1h thie 


’ ‘11 ? eo ae - —— . 
LS. If YOu are still unable tO state the respective amounts paid ty 
( © = o } . e . . 7 . , . 
Cain,as mentioned and inquired of in the last two int rrogatories, 
i 
} 
| i 


; “ oe ‘ ° oe cy " : =e 4’ ? . ‘ r t? 
State 1n What ropor tions the several parties, v1z., Fouke, Key, Hays, 


| A 
and yourself, were paid lor your respective interests In the fee o1 
rt . ‘ a ¥ . ” , is “2 : cal 7 . Ny (rere . 
ees oecur-]1ne to Vou Out or on aeceount of the Said Claim, NO. Loe. Of 
1 oO . m 7%. Te ae ee 
Jonas Marks Ww | 0o.—that Is, 1n What proporvion gid the amount 


paid each of the others stand tO the amount paid Vou,anda how, \\ ny, 
and on what basis of calculation the respective proportions were ar- 
rived at and paid in the premises. 
150 19. If you ean neither give the amounts paid by Cain to 
louke, Key, Hays and yourself, as mentioned and inquired 
of in the three last Interroga tories, nor state the Bafa In which 
they and you were paid DY Cain for their and your iterests in the 
fee or fees arising out of the said claim, No. 6359, of Pp as Marks & 
Co., state whether H. T. Hays and yourself were or were not paid 
similar amounts, and each of Fouke and Key an amount equal to 
twice that paid to each of Hays and yourse If, ahd, if VCa, state Why 


| 


j ' } : ; ; i‘ 
the Payments were nade 1n those proportions. 
20. If by your answers to thre Y preceding Interrogatories Or any Ol 


a 


: 
broil iy. R 
i j Siiactiil (lave appr 
s 
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ike, Key, Hays, and 
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rship urader the cond 
i 
. + I \ 
i ltt ol ( ) By t \ 
. ,% ] ] i117 
Mp unaer the LCL UL 
i 


ADMINISTRATOR, &¢€., VS. JOHN J. KEY. 


ared that subsequently to the formation by 
7 j 
yourself on August 10th, 1860, of a copart- 
2 ] J ] : t | 
ions and for the purposes lndleated by tii 
i i « 
? , aie ny lc _ 
ae ke and Key entered into a copartner- 
i | : - ' —— ] 
! kd for the purposes indicated In the 


(% XY) >) 4 “ . | } 
( NO. Z. State (@) W hethe sucn subseq ui nt 


7 
i 
a= : * t i on I —s t » } ° " it] - 
partnership of KFouke nd Wwev was entered into wlth the 
A e 
Ky owledg O} Hay sand ve urself, or either: (f)) whether its CxXr- 
} } | . ‘ , ] a “7 
svoluntarily made kn vn to vou by either Fouke and Key. 
' ithe) +}, ' } . oll] ¢] Ponta pac} ‘ting vol ‘first, ! eOMINneE 
aaer OF them, and ail the Tacts respectlbg’ your rst veComin?g 
4s ‘ . 4 
ware thereol d what you did thereupon 
i 
4 | { B : | , } 7 ° j | 
Zt Hi: san ser Of interrogatories prior to these been submI1tter 
; , ? x oO? { ? t (* 1} Ys lft x s lid aay y wer ; Yr: } 4 
[ OU Or abiSWwe!l | i S Cause ! il vea, d1d Vou ansSwel t @ SalWle ! 
| . ] ] " + . q ; . {° :° —) _ ' . > wo Yr rh, , la panty > 
I VO gd not answel nen [ reason and on whose alrection 
’ } i } ; } | : } 
ul! rity qd you reruse LO do g | what ee respondence Ol 
} f , ] loaf a ir 
econ 1 anv. had ith or from the defendant, John 
I F ‘> 
IK 1 { Ot answerlng the sam¢ An- 
2) , } : , : | ‘ 
2 yt set h. anv other matter or thirg 
< 
. ' ‘ | ‘ : a te a 
" | : » the parties at issue in this 
| | 
1a \ bi material to the suUD- 
Z I} ‘ bne matters 10 question an 
¢ - _ 4] ‘ cy 
set forth the same fully and at large in 
IENRY E VIS. PP 
HE i a y DA S 
, . | + a t - » > 7 7 t) le 
1} } iJISbI nS olumbia. the (th dav of 
- 1Q09 c. —_— ; 
AY LOdo j Kauity 


interrogatory 6. As req ulring the witness to state what consti- 
utes a substantial copy of a written Instrument whereof the orig- 
is assumed to be in his possession. 7 

Interrogatory 7. As requiring the witness to state the contents 
fa written instrument not shown to be lost 

luterrogatory 8. As requiring the witne . 


need 


lip 


irticies oO] copartners 
a 

I 
interrogatory LQ. As Cc 


of written instrumen 


Interrogatory 11. 


va" ? vs »? 
econtraet not shown 


, 


iterrogatory ] 2. As req 


| 
i 


; 7). 4 — ‘> 
Interrogatorv 15. 


trument not shown to be | 


7 ; | } 
r ¢ LOST or at stroved: Ali 


SS to State the contents of 


ing for the construction by the witness 
nite 


ng for particulars of a written 
to be lost or destroyed. 

ulring parol proof of a writing not shown 
|, further, as incompetent, irrelevant, and 


particulars ol a written in- 
‘ " . ] 
CI St QT destroved. 


[Interrog: tory lo. As incompetent, irrelev 


pete! levant, and immaterial. 
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’ yp . ,PUr : ’ . ‘ \ PPA ntrée ‘ P od a co 
[Interrogatory 16. As incompetent, irrelevant, and immaterial as 
between the parte ; to this cause. 
[Interrogatory 17. As leading, incompetent, irrelevant, and imma 
< 2 
terial 
7 ’ 
Interrogatory 18. As incompetent, Irrelevant, and Immaterial and 
. 1}; ; , |, ’ | 4 Tt } 1 17 
iS CallINne TO) the CONCIUSION OFT Uli WILTESS 
| > 4 
Interrogator, 19 AS Op Nn to the execul iS taken to 1nterrovatory 
IS above 
. q ) , ’ ? ? : ; ] } 
Pinte rrova Ory {} \c PeomMpe le rreievalii Md ImMmMaAate ge 
} ] hy } . y : 
And the defendant, not Wwalving, but speelally ins sting 
‘ s « < J) 
= ' } } ° ° } 
' % Y : ‘ ¥ t : 
| 4 upon eaen and every of his avove objections ind exceptions, 
| 1] ; 
propounds to th witness the following eross-lnterrogatories 


you resided? Was such your residence during that period known 
to the complainant in this cause (and where first, within that period, 
did he communicate with vou touching vour testimony in this 
sult 

X Interrogatory No. 2. Did vou, at the eitv of Washington, in the 
winter of 1SSO-1SS1, or elsewhere at any other time, communieat 
to the com lain Lib Wn this Cast thre facts, or any ol the facts, DY him 
assumed in interrogatories 14, 15, 18, and 19, to you already above 


ant in this cause with vour address, and invite him to com- 

[55 municate with you whenever your ald and assistance might 
be deemed by him desirable 1n the controversy or controver- 

sies then pending between himself and the defendant, John J. Key? 
X. Interrogatory No. 4. Has the defendant at any time, by cor- 


respondence or otherwise, sought to influence, obstruct, color, or 
affect vour testimony or the giving thereof in the present case? 

nterrogatory No. 5. Has : | partnership relation at any time 
existed between the defendant and yourself except under some arti- 
cles of writing? If yea, when and for what period ? 

X interrogatory No. 6. tees you at any time ascertained from 
the defendant the amount of the compensation or fee by him re- 
ceived in the ease of Jonas Marks & Co.? 

X Interrogatory No. In adjusting with Cain the amount of 


your fee in ie ease had you then or pre riously any conter- 
156 ence or communication upon the subject with the defendant? 
If. yea, What and when and where? 

X Interrogatory No.8. Was not Cain, be os and in the year 1876, a 
member of the firm of Jonas Marks & Co., and was not Fouke, in 
that year, considerably indebted unt ee same firm ? 

X Interrogatory No. 9. In the case of Jonas Marks & Co. did you 
not adjust and receive your fee with and from Cain directly and 

ithout arrangement or conference with any third person or 
persons ¢ | 

X Interrogatory No. 10. Did not Fouke, in the same case, adjust 
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the same objections, and the further objection that it calls upon the 
witness to state the intention of and to construe a written instru- 
ment. 


H. k. DAVIS, P. P. 


160 Deposition of J. O. De Castro. Filed April 13, 1888. 
In the Supreme Court of the District of Columbia. 


Henry FE. Davis, Adm’r d. 6. n. of Philip Bb. Fouke, 
Compl't, iq. No. 767A. 
US. | Doe. 21 
JoHN J. Key, Det’t. 
STATE ORF (GEORGIA, Chatham County, City or Savannah Re 
By virtue of a commission issuing from the supreme court of the 
Distriet of Columbia I have eaused Jacob O. De Castro. the witness 
in said commission named, to come before me, who, being duly 
sworn. deposes and auswers to certaln interrogatories thereto annexed 
as follows: 
To the Ist duty he answers: My name is Jacob O. De Castro; | 
reside 1n Savannah, Ga.: [ am a merchant. 
To the 2ndG he answers: I have know- John J. Kev since 


16] 1869. On my way tc»Mexico I stopped in Washington to 
receive instructions from him in regards to our business 


project. 

To the 5rd he answers: [ knew Philip Bb. Fouke in the city of 
New Orleans; was introduced to him, in the year 1869, by Gen’l 
Harry T. Hays. 

To the 4th he answers: In the latter part of 1869 I went to Mexico 
for the benefit of the firm of Fouke & Key, in which I was interested, 
and I returned to New Orleans in the month of February, 1870. 

To the 5th he answers: From February, 1870, to November, 1876, 
[ was engaged in the naval department of the custom-house in New 
Orleans; there was a written agreement between us; I have no 
original or copy In my possession. 

To the 6th he answers: The copy of the agreement marked “ Ex- 
hibit J.O. De C. No. 1” is a true copy to the best of my knowl- 

edge. 
162 To the 7th he answers: So far as I know the original 
agreement was last in the hands of Judge Key. ‘The copy of 
the agreement marked “ Exhibit J. O. De C. No. 1” 1s — true copy 
to the best of my knowledge and _ belief, signed by all the parties 
therein specified, and [I am the J. O. De Castro named. 

To the eighth he answers: I was so engaged as per copy agree- 
ment, “ Exhibit No.1,” 1n the interrogatories. ‘The copy of the agree- 
ment answers the rest of this question as well or better than I can. 

To the ninth he answers: We were engaged 1n the prosecution of 
both the said claim-. 

To the 10th he answers: Claim of B. Weil stands in the same re- 
lation, as shown in the copy agreement marked “ Exhibit J. O. De C. 
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munication with any one on the subject. My very limited corres- 
pondence with John J. Key was in regards to my interest in the 
proceedings of the Weil case. 

To the 22nd duty he answers: I know nothing further. 


Cross-interrogatovries : 


To the Ist X he answers: I have been in Savannah for the last 
elohteen months; my residence was known to the complainant in 
this case. 

To the 2nd X he’answers: Have no recollection of so doing. 

. l'o the 3rd X he answers: Have no recollection of so doing. 
167 ‘To the 4th X he answers: He never has. 
To the 5th X\ he ans.: No. 

‘To the 6th X he ans.: No. 

To the 7th X he ans.: Never had any conversation wit 
that time. 

To the 8th X he ans.: Cain was a member of the firm of James 
Marks & Co. Idonot know whether Fouke was indebted to said firm 
or not. 

To the 9th X he ans.: I did only with Cain. 

To the 10th X he ans.: Do not know. 

To the 11th X he ans.: I adjusted my case; know nothing about 
the other. 

To the 12th X he ans.: I did. Don’t know what the others 

did. 
168 To the 18th X he answers: I never did. | 
To the 14th X he answers: Don’t remember having re- 
ceived such information. 

To the 15th X he answers: Jcnow nothing al 
ship, except what I have stated in direct interrogatory eleventh 
(11th). 

To the 16th X he aswers: He has. 

To the 17th X he answers: Yes, it was. 

To the 18th X he answers: Not to my knowledge. 

To the 19th X he answers: I know of my knowledge that after 
the award was made in favor of Weil assignments were made to 
each interested parties respectively of the amount of fees which they 


1 Key at 


out such copartner- 


were to receive. 
J. O. De CASTRO. 


Answered, subscribed, and sworn to before me 10th day of April, 
LSS3. 


U. H. McLAWS, 


( ONNMLISSTONET (SS). 
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1GY Def’t’s Testimony. Filed Mar. 18, 1882. 


] 


[In the Supreme Court of the District of Columbia. In Equity. 
| | 


: } } See } 19,41] ] - ; aa ; . : 
behalf of defendant on this the 138th day otf Mareh. A. D. 1SS8¥Y. pur- 


Present: Henry EK. Davis. for pl’t’ff: John Selden. for def’t. 


, 


¢ = -~ 


mn. Y , + 4] 8 > | ] , 1] | \’ : ary I> ," a a aa e7ea0 2 cy 
faken at the omee of John Seiden. No. Lovo FPennsvivanla avenue. 


: | 4 ‘ y 2. 3 4 . | ] . ] : > . ase 
in tne @Cltyv oO} Washington. Jy. ©... Delore John a Linney. notary 


ublie of said city d distr 
JOHN J. LINNEY. 
NLe nographe i. 
wave lO Coreora} wie Was i) ( 


Y > “tah j ‘ ead ’ } F ! aw, sd >. _ . ] eins } = L } 
hobert A (rawiord and maward 13 rne are this day taken On bvDe- 
1g’ P. -gt i — : . ee r > oat I ] nk 4 ' . 
naif Of the defendant herelhn, and subject, nevertheless, to the objee- 
LIONS taken and noted to the said Gepositions 1n the progress ol tne 
; ” ‘ ? ] io > _— -] ‘ st ail +c id ) ; ; 1c ’ 
ie@,fand sare to berecelved and read as evidenceln this cause 1n the 
SahIne Wanner and with Line same eftect as 1f Laken before one ol the 


, ; ose. 2 : ESE Pree sae ~ pee. } ; ° ' 
examiners of this court. unde! Its Special order 1n that behalf. 11) the 


HENRY E. DAVIS, 
Complt, P. P. 
JOHN SELDEN, 


ae . , . 
Solicitor jor Defe ndant. 


y sworn, testifies as fol- 


By Mr. JoHN SELDEN 
>} . + » ¢ a 2 ‘ ; cy  Z lan i { y? } yy) ; sy } ] la r 5 } ; 
i iease state vour name, ave, pia e or resiqadehnce ana place OI DUSI- 
; : >> 
ess, and your occupation. 


i 
A. lam over 60 years of age; a lawyer by profession, and aim en- 


caged in that business 11) the C1IbY ot Washington at the present 
time, and have been since 15865, on ‘ F” street, No. 1422: now at 
1420 


(. State whether you are acquainted with the defendant in this 
ie . ) 


- and, if so, how long have you been acquainted with him ¢ 
A. Well, I could not say exactly; it has been a good many years. 
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(. You are acquainted with him, however? | 
A. | have known him for years—since 1867 or 1868, perhaps 
LS6D. 

(). State whether you have had any business ac 
him. 

A. I have. 

(). When was your earhest business acquaint: 
what did it relate to? 

A. I think it was in reference to the prosecution of claims 

172s against the government of Mexico. 


(. And before a tribunal of authority, where these claims 
against the government of Mexico were being prosecuted ? 


A. It was before a commission. 

(). At the time you thus formed the acquaintance of the defend- 
ant, with reference to the prosecution of Mexican claims, had you 
any one associated in business with you? 

A. Yes, sir; Mr. A. M. Watterson. 

@. And in what connection and relation where you associated 
with him? 

A. Mr. Watterson and I were partners in the prosecution of clainis. 

(. And under the firm name of what? | 

A. Watterson and Crawford. 

@. What was the description of business in which you were en- 
gaged principally under that name? 

A. Prosecution of claims against the Government, various claims 
before all the departments & Congress. 

Q. And against the government of Mexico? 

A. Qh, ves. 

@. What business relation, if any, existed between the defendant 
and your firm in reference to the prosecution of claims cae the 


vovernment of Mexico ? 
ie A. Well, after this commission was formed I had gotten up 


some claims and others applied to me. Gave a VL od deal 
of my time to it, as Mr. Waterson did not pay much attention to 
that class of business. Judge Key was at that time giving his special 
attention to these claims also, and I suggested that we take Judge 
Kev into partnership in the prosecution of those cases. We hada 
ereat deal of business, and I gave a good deal of my attention to it, 
and he agreed to it. : 

(). He did agree to it, did he? 

A. Yes, and we entered into a partnership to give Judge Key one- 
half of all the claims prosecuted where.he got judgments. 

(). Was this partnership or association between your friend Judge 
Key & yourselves limited to the prosecution of Mexican claims, or 
did it embrace vour general business ? 

A. It was limited to Mexican claims alone. 
©. And under this arrangement or association did Judge 
174 Key or did he not prosecute claims before that commission ? 

A. We certainly did. 

Q. State if you please whether during his life-time you were ac- 

quainted with the late Philip B. Fouke. 


often; d00 times. 
i any, conve 


In respect to 


cae 


‘ 
é 


J. KEY. 


and make his 


1€ 
te at this time. He was some kind of a 
t frequently and came frequently to my 


eans and had been to Mexico, 
‘ouke and myself that we 
of claims: that he would get 
eand I should give my attention to them 
half the fees for all he would get up and 
ourselves. Now, that was the first ac- 


one 
’ 
t 
— 
—) 
—s 
~ 
a 
os 


vou. about the time that vou first formed 


uke, arrangements were suggested or 
a: - . | "or ie aaa S ° 
anda iiP. Kouke were to ve associated IT} 
oy eee | ee eee Da Vas — 
nc Was LO COLICCI and send LU) Vou SUCH 


} 
ronment as would be prosecuted by 
S * 

t t livided hh ft \ Oy TAlnr thr 

eS 4 Ld et peLweenl VOour iri 
¥ ‘ 7 « 
t = An Lif ( naucte lf 
‘ | i. ' ; £o bu ? ] 
rwards aid not send tiie USsINness ana 
m . 
me afterwards explain or assign to you 
le templated business / 
; ? iss i j 


IK y had been an old acquaintance and 


had agvreed to fO into partnership—he 
the prosecution of Mexican claims 


oclation in the way of partnership with 
n of Mexican claims, did you under- 
‘e to limit his proposed partnership to 


A 


tion had you at any time with Colonel 
} 4 
dant or his business ? 


juent conversations with Colonel Fouke. 
the Sale office. We had rented the 

[ saw Colonel Fouke daily 
the time. He came into my office often 
ibout these Mexican claims, sometimes 
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in the presence of Judge Key and sometimes by ourselves. There 
was nothing secret about it. I believe Iouke said one day that 
Judge Key was so slow. He said ves; Key was such a -low man, 


and I will put into your hands the business I intend- to throw into 
Key’s hands. He said that Judge Key was a very slow man and 


had SO mahy partners, and that he had more on his should cs than 


he could ever kick off with his heels, and hence he, Mr. Fouke, said 
he had to drop some important business he had and give this bus! 
ness his personal attention. He said, “I have nothing to do with 
yourself and Watterson’s business, but Key | ime and 
gets more partners, and I have to give up other bustess 
178 that I ought to attend to and give mv attention to this busi- 
ness.” He said that frequently. If he said it once he said 
it 20 times. 
Q. What description of business did Col. Fouke then refer to‘ 
A. Exclusively to the Mexican claims; we had no other business 
with Key. 


he takes his t 


Mr. Davis: I object to so mueh of the answer of the witness as 
commences with the words “ He had no other business,” &e., to the 
end. 


| ‘ 4 .. i ; : ee aare ee oe “ 
QQ How do you know he had no other business relations with 
¥ : | . 7 . + é 
Judge Key, except such referring to Mexican claims? 
te |, ae i 1. ii stHieal , } that | 
A. I do not know that. I do not know positively about that, but 


. s * ’ ] 7 . ‘ =P i a - } ] 
In speaking to me he said to me that he had nothing to do with the 


business of Watterson and Crawford—nothing whatever—and that 
] ] } . + | i en - | te aiid ee 
ie had to neglect oLner VUSTINeSS tO COMe Nnere and OlVe Tbs hy rsol | 
Pay cit . ; ; ae 
attention to business that heand Key had, which referred to Mexican 
4 : ] “ee 3 
claims: furthe I than th it ado not KNOW 


(J). state whether louke was at any time associated In the 
m | ah Sia : Se | A a — 
179 yrosecution of any othe! than the OUSITNeSS O] VMexiean CialmMs. 
oh . rina ; 2 

A. He had nothing to do with that business of ours: what 
1 be . nd Key ] ia lt oe a ee x eee: 
business he and Key had | do not know exactly: our conversation 
was 1n regard so ) 


state whether Col. Fouke was at these times aware of 
the busine Ss relations existin r be tween your firm and the defend- 
ant. 
A. Yes: he was. 

Also state whether he was aware of this specific emp 
In which your firm and the defendant was associated. 

A. Yes: he was and talked about it. 

Q. You may state, if you please, if at any time you learned fro 
Col. Kouke what the precise hature of his business relations wit 
the defendant were; and, if vou did, what were those relations ? 

A. Oh, nothing further than there was a partnership for the prose- 


< 


( 
] 
i 


cution of claims against the Mexican government; his reasons for 
hot comply Ing with the written agreement entered into be- 
LSO tween us were that he and Ley had entered into partnership 
from personal acquaintance and ir) 


fore he abandoned the written contract entered into between myself 
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- RW RAJ AILDAYVA 


Watterson and entered into a contract with Key and sent him 


< 4 | A s 
} 1h) } hea of | 5 . 
7] a. lad —- ] : |" - 
(J. W na any, business relations existed between ol. Foukein 


> 11ie-Uli e and Harry i 4 Haves. of Louisiana ¢ 
. SS? FS tn ent levine sonlie + 3 + it from Fouke that there 
A. Well, i do ne KHOW reany, i go it irom ouke that there 


% — 

was a partli rship between him and ney and the whole of them: | 
ever asked or eared specialiy about it. There was a firm of them ; 

1 Vas | do | OW in 

Q. Are you and Mr. Watterson still prosecuting claims as _ part- 

x air 

Q. When vour relations as partners cease ? 

A. Some three or four 1 s ago—four vears, I think 

J You are Stiti at t | ( Lj lace yf | usiness, are vou / 

A. Was there until last month: 1420, next door, 18 now my 
1S] ©. How is your place of business designated to the outside 

W rid 

A. By the same sign I have had for years—Watterson and Craw- 
ford was over ten years at 142%, and have now moved the slon 
from Olle door to thi | 

Q. What, if any, connection or relation at this time had Col. Fouke 
with the General Government to your knowledge? 

A. Well, he was an agent of the Treasury Department a while, 
ind probably in the Internal Revenue Department a while, but 
lO’ long | do not know; I know he was a custom-house agent, as 


; ’ ' | i S| ° j 
| saw 11. New Orleans that ne was connected with the eustom-house. 


@. You may state, if you please, whether you ever learned from 

ny statement ever made to you by Col. Fouke in his life-time the 

precise extent of his business relations and partnership with the 
defendant: whi ther those relations were veneral Or special. 

A. Now J gather from his conversations that they were 

182 special. From what he said I cannot say positively, but 


Tate MS | . . sf 7 >? 1 cy ; =) = . . 4 v 
from his conversation and talk about the business between 


‘ s A aes 
} } 4 | & } 
11] pene Key [ LOINK 1b Was limited 
¥ ’ | 7 7 . 
Mr. DAvIS [ object to any pDINnION that the withess expr sses 
rT sensi , wurhat ? 
(). Limited to what ! 
rr? . } 7 
® o the Mexican claims. 
LJ. What was the conversation that passed between Fouke — VOur- 
. . 4 
oe : AL: ea , . ; 
Seir 1rol Wilhiech you Fratnel LiMIS OImIoOn or Impression ? 
‘ T +, aa Ls " p a } +f 1, ,* ~— ‘ Y . = % 2 . ; 
fA. in spean Ing avout tht prosecution Of elaims O} claims that 


» 7; } . ¥ * 
a 4 Pant . » TO TT ne ‘ 7% Pav, “SP 1? . iy\« Ys 4 1. . . 
Watterson and mvVsell Naa In JUadL Key S Danas, louke took par- 


tT ee “i COS teak aan ee ae ' 
Licuiar pains to say to me that he had nothing in the world to do 
2a) , . a] } : . : : 
with the prosecution of those claims that Watterson and I had it 


Judge Key’s hands; that he himself had placed a Jarge amount of 
{ 


y ’ as a a Ue =e ’ ] 
< nis Ih Judge Key S hands, and that he, louke. had LO hnegiect 
} , E ‘ 
; . > ? 1 ’ : > : 
ther Important business and come to Washington to assist Judge 


Key in the prosecution of those claims |to} exculpate himself: and 
' , , Pie ell } , . : 
he further remarked to me on two or three oceasions that it 


R32 would have been better for him had he earried out the writ- 
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ten contract entered into between he and myself. That was just 
exactly the conversation. 


Cross-examination by Mr. Davis: 


Mr. Crawford, when did vou take Judge Key into partnershi: 
A. I think some time in 1870, — early part of 1870. 
). There was a written agreement, was there not? 
A. Yes, sir, a written agreement. 
J. Have you it? 
A. I have not. 
). Do you know where it is? 
A. I do not know; I thought I had it; I know I did have it, but 
[ have dozens of papers, contracts with the quartermaster’s and com- 
miissary department, WC., that | have mislaid it dainong these papers, 
After moving my office I had more tables than [ wanted, and in 
changing about I mixed my papers up and mislaid them, and this 
contract with them. 
Q. Have you made any effort to find it: 
1S4 A. I have looked time and again; I know I have it some- 
where, but I cannot find it; I know it was in the early part 
of the year 1870 I had it, but after removing and selling some tables 
the papers got all mixed up. 
(). Have you any means of fixing the date simply from memory 
with reference to the agreement i 
A. Ihave not indeed; I came back from Mexico in 1870; my 
recollection is, in January, 1870. 
(). Was this agreement made before or after that? 
A. After that. 
. Was the agreement with Fouke made before that made with 
Key ? | 
A. That was in 1869; I have thatin my pocket. After that th: 
contract was made with Judge Key ; that I am certain of. 
Q. I should like to see that agreement made with Fouke. 


») 


The witness here handed to Mr. Davis the paper referred to. 
Q. Is this your signature of the firm-name of Watterson and 
Crawford ? 

A. That was written by Col. J. T. Pickett, who was a dormant 
partner. 


LSd Mr. Davis: I will offer this in evidence and ask the com- 
mission to make it a part of Mr. Crawford’s testimony 
The paper is as follows: 
W asHiInaTon, D. C., May 1, 1869. 
It is agreed between the undersigned that Watterson and Craw- 
ford are to attend to all business to be sent to them by P. b. Fouke, 
and that the profits on said business are to be equally divided be- 


| 


tween the parties to this agreement—that is to say, one-half to go to 
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SON |; UU] | Ob half to go to P. BS. lFouke 
each party b \\ CAP Se. 
Sione P. B. FOUKE 
WATTERSON & CRAWFORD. 

M LS70, @ W.., @'¢ 

It PLC { y’ l. 

Kendorsemei the | P. B. Fouke Agreement. May 1, 
1S6u. 

). What CX}) ake of thos additions tO the bot- 

yf | prc Pre \ Mi hy ISTO,” A i 

‘\ TI Al \ : Li I. ] fro} ! COT) Lé th Lt IK ¢ V aha W atte rson «A 
Crawl tered 

a sy it that is the date of the contract 
1S6 petweel \\ Cr wford and Key ¢ 
A. Yes, s late of contract between Fouke 

nd Watterson C) 

Q. You say that ne between Fouke and your- 
self und : ) 

A, Ni ne 

@. And th l,in expla on of that fact, the reason 
that he had e1 ereement with Judge ley ? 

4 Yes. s1] bhner 

Q. Who w hers; do you know 

Aa know the names if I were to hear them. 

©. You do not recollect them, then ? 

A. it seems to me some Oo the In were Mexican Hames. [ do not 
know them, but | would know them if I were to hear them. 

(). Did they open an off in this eitv ? 

A. | don’t rene mil sy whetber they lid Or Not. Judge Key had 
an office, and so did Mr. Fouk« They had an office together, and 
We sublet to them 

Q. Was there any sign on the outside of the house indicating 

their presence within i 
187 A. Yes; Fouke and Key is my recollection. 

@. You speak of a conversation with Col. Fouke in which he 
said that he had to drop important business in order to come to 
Washington to attend to matters which he left inJudge Key’s hands. 
Do you recollect when that conversation took place? 

A. Yes. 

. When? 

A. It was after we had gone into partnership with Judge Key— 


after Key and Watterson an 


5 


and during the prosecution 


c%. 
¥ . s) 
Key 
A. | 


[ could not say 


once or twice and went away, 


and went away again 


of those Mexicat 
How long after the pai 


d Crawford entered into partnership, 
claims. 
tnership between vourself and Judge 


} 
A 


he 


t 


exactly. Kouke came here 
en came and remained awhile 
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Q. Was this after the partnership’ between yourself and Judge 
Key? 
A. Fouke came here and then went to New Orleans and 
ISS = stayed there a good while, and then came back and settled 
here: but the part nersh Ip Was rong Ol between he and Key 
and key and myself when the conversations took place. 
@. You are sure it was after the Inauguration of the Mexican 
Claims Commission and during the prosecution of business before 
it, are you? 
A. Oh, yes; that brought it up; but the date [ could not state. 
Q. You never saw any other sign in which the names of Fouke 
and Key appeared, except that in which they appeared alone, did 
you? 
A. Not that I know of. 
Q. Judge Key and Col. Fouke had an office jointly in that same 
building with yours, did they? 3 
A. Yes, sir. 
@. And they occupied the office together? 
A. ( ecupied if together. 
@. Who paid the rent? 
A. I do not know; | expect Colonel Pickett. | don’t remember 
exactly. I hope so. | 


e 


R. A. CRAWFORD. 


Sworn to and subscribed before me this fifteenth day of March. 
1SS82. 
fr. Ss ] JOHN J. LINNEY. 
Notary Publie. 


189 Edward Byrne, being duly sworn, testifies as follows: 
By Mr. SELDEN: 


Please state your hame, age, place of residence, and your occupa- 
tion. 


A. Edward Byrne and I am 55 years of age; I am residing 
temporarily at No. 1019 “F” street, corner of 11th street, Washing- 
ton, D. C.; | am following no.business at all at present, as I have 
been quite an invalid here since December last. 

Q. State if you knew the late Col. P. B. Fouke, and, if so, how 
long previous to his death, and what was the extent of your ac- 
quaintance. 

A. I met him in Washington in 1866 for the first time, and after- 
wards was intimately acquainted with him; [ was then in Wash- 
ington here attending to the settlement of Col. Burbridge’s accounts 
in the Treasury Department; at this time Fouke told me he had 
made some arrangements with the Treasury Department to establish 
a bownded warehouse, and he subsequently formed a copartnership 

with Mr. J. C. Forbes; and when I returned to New Orleans 

190 I found the house was established under the firm-name of J. 

C. Forbes & Co.; from that period on my relations were very 
I—bU 


or 
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intimate with Col. Fouke; living as I did in New Orleans we met 
le tl 


ere—he visiting my family and I visiting his. 


nstantiy while ¢ 
uaintanee. if any. have you with the defendant, and, 


(. What acc 


} ¥ 
woke A ' : . i » « ° i 
if any, of how long an existence, and of what degree of intimacy ? 
A. | met Judge Key first at his office on “KE” street, when | pre- 
sented a i letter of introduction from Col. Fouke: I think this was 


Alltl liOt positive; since that time—on 
rn from Europe in 1874—I found that Judge Key had re- 


n etu 
moved his office from “F” street to Pennsylvania avenue, near 43 
street; I made his office at the latter place my headquarters while 
in Washington, and through my intimacy with Col. Fouke I be- 
came intimate with Judge Key; in fact, I acted as amanuensis to 
h kouke and Key, atte ding to their correspondence, WC.., which 
timacy exists with Judge Key up to the present time, and 
19] \\ ith Col. Kouke up LO the time of his death. 
(). Between the years 1869 and 1876 what, if any, business 
: s existed between. self and Col. Fouke? 


\ Well. 1n) LSOY a VYentvieinall by the name of 2. C. Mekibben, 


who now resides In Was! oton, had a contract to transport troops 


ad supplies between New Orleans and Florida ports. I made an 
h ] he ships, and I also made an 


? ks I : : 
irrangement at tire nie time. throu oh the house ol é. &. Korbes WX 


uch as flour, tol CO, WHISKeY, etc. l was to act as reneral super- 


LO SUDD! nie nm suen articies and commissary as | wantea— 
4 j i | | rn - ] , — . , : 4 1} awh 7 ita 
)] 1} vO. & Ll the Yooas, and We were to ivide profits 
uring this period, or within that period of 
) + ; . + ; ie 7 . 
became acquainted intimately with Mr. Fouke, and 
siness relations oecur-ed about that time. | recolle Ct that 


| 4 a | & ‘ : ‘ » sao _ 

i] IKe Was Trequs n the oince of f Haves and New, law? wvyvyers, 
. j | ' oe ’ . 4] aad . ] - , ‘ ‘ 4 - Tan 

and, 1 DAVIN a SON IN tHell CIM ploy, | Was also a Irequent 

1 | 8 : _ , 1 . + j é , } 4 > > ] . " > a »tr ] ’ 

WZ Visitor there, and Ws Kouke and met nearly every aay. 


He told me he was in trouble. havine loaned r whyel 
12 LOIGa Tie He Was 1h LTOUDIE, DAVING oaned money whien 


| ' oy } | ti’ 63 \11 ¥ t ] ] | } } ] ’ } 
ne teared he was golhge to tose, and that 1@ Lad then enypiovea a 
" ' : ee * : . . . . 
lawyer whom he was alralad Was misusing his trust. He requested 


nts as sonennd administrator, fix them 
Pp, ete. During this time I wrote man letters at his dictation— 
mong others, to Judg: Key in reoard oe fs prosecution of Mexican 

ims, When the testimony in the Weil and many other Mexican 


i. 
* 


a 
. : 
‘ , , - , . f . i a » 
s was being take Ww Orleans by Henry T. Hays. 
. _ cy | ; "Sy “a is 1 . * 7) 
@. During wha riod was Mr. louke publie administrator 
‘ . think ] ” ee ae eG ey 2 wi 
fA. LhbInk he received his appointment in 1870: [ am not sure 
a i 
+ t 
‘ li 
A ] ] 
i COHNLINUeEaA How z 
ee 7. Pas) } mo) 
i tLOINK U} tO 10/2 DOS ib] LS, ) 
{ } If LAls riyly ly } } oa 4 
4 I Was PpUubpiie iam iis I ito} Ui \¥ Al 


A. Parish of Orleans, in Louisiana. He told me all about his 
hat he had been indicted by the grand.jury, 


Jo and that Kel logs oF W armouth. and other distil} \wuished oen- 


: ge 7 | 
lemen, friends of his, were doing what they could for him. 
was through Warmouth that he received his appointment. He 


ame here to Washington afterwards, and subsequently separated 
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from Key’s office and went into an office of his own, and when J 
returned from New Orleans | found Col. louke had removed his 
ottice on “ D” street, running into Louisiana avenue, near the corner 
of 6th street. 

(Q. What time was it that Fouke thus opened a new office for him- 


A. It was during some period while [ was —_— from Washing- 
ton. I was constantly traveling between the South and Washington 
and New York. | 

(). Can't you fix the date { 

A. I cannot fix the exact date. I was ee im up to the time of 
his death in 1876, and presume hs went to thal new office on “ D” 
street 11 875. He explained to me that a man oy the name of 


} 


Orendorff made him an Oter OF tie aie and that he accepted. 


, 


Q. While Col. Fouke was public administrator of the parish of 
Orleans where did he ita 
194 A. He resi led the most part ol { the ime In New Orleans. 


(). During any part of that period aid he reside in Wash- 
ington ? 

A. Ido not know. I was travelling constantly. I had a great 
many internal revenue cases In Mississippi, and was employed by 
the bondsmen to come to Washington relative to that business 

. Can you state whether during the — eine Col. Fouke was 
public administrator you met him here in Washi 

A. I do not think I ever did meet him on while he was pu 
administrator. J donot remember distinctly about it, but I don’t 
think I did. 

(). You may state if you please what relations or business, to your 
knowledge, existed between the defendant and Col. Fouke after the 
latter was ‘pppoin ted public administrator. 

A. I merely knew the general fact that Col. Fouke and Judge som y 
had a partnership in the proseeution of claims before the Me X1Ci 
joint commission ; that Col. Fouke obtained some cases in th | 

of New Orleans and forwarded them here to Washington, with 
195 the evidence, to Judge Key ; that was what I understood to 

be the relation existing between Col. Fouke and Judge Key 
whilst Fouke was public administrator. 


~ 


) " ; PS ea eae re see 4 
(). And in the prosecution ol these claims were the defendant and 
fouke alone interested as partners? 


A. No; because in the y cil case Harry Hayes, New, and De 
Castro were interested. New was interested as partner of Hayes. 

(). Now you may state, if you please, what information you re 
ceived at any time from Col. Fouke touching she business of partner- 
ship relations which existed between himself and the defendant? 

A. Without being able to recur to any distinct conversation, there 
was an impression left on my mind from frequent conversations 
about his profit in the business that he had sent cases to Judge Key 
to be prosecuted before the Mexican commission, in which they 
were Jointly interested. 

Mr. Davis: I object, as the answer is merely the impression of the 
witness. 


bd HENRY E. DAVIS, ADMINISTRATOR, &¢C., VS. JOHN J. KEY. 


(The witness resuming.) That 1s my impression. As to recalling 


particular conversations, I cannot do 11 
196 = Q. How frequently did conversa itions pass between your- 
self a id Col Fouke touching business relat 1OnS with the de- 
fendan Hayes, and De Castro: 


A. cn cc endieodinn + f Hayes was made at the investi; vation 
of Col. Fouke, because he was a -uished member of the bar, 
ind supposed to be a most excellent man; De Castro was employed 
on account ol speaking Spanish al nd spe Cl ally r to send LO Mexico for 
i gel evidence. If Was, as | understood it. that 
| aves, Ne WwW. and Di (astro were each to recelve a certain amount— 
[ do not know th specified amount—and that they were with Judge 
. 
V state, if you pleas whether to your know le ds ve, on any 
‘Casion, any difference of opinion OT discussion arose bet Lweell the 
| the business 1n 


fendant and Col. Fouke, in his life-time, touching 
they were supposed to be mutually interested, and if so what 
\ l@ precis l 
A. I remembet particular occasion of dispute between Judge 
IK a 1] relative to the fees in some 
LJ } rticular cas What th particular case was I do not re- 
member now, but the controversy was ended by Col. Fouke 
uggesting that I take down ona piece of paper all the cases 1n 
whieh thev were inte rested tomether. and that Judge Key produce 
his large account | hich he did. ‘They then sat down together 


ey then 
y called off specific cases in 
h Col. Kouke was interested with Jud: OC KK ¢ Ae and } my recollec- 
pat the memoranda which made Was compared with the 
entries 1n the book, and to their mutual satisfaction. That is the 
only occasion in which I know of any controversy. | 
Q. in what year was that‘ 
A. That I am unable to specify, but I think it was either in 1873 
* 1874, when they occupied the office together on Pennsyvania ave- 
, near 43 St. | 
Q. Are you able to state with precision or certainty whether this 
was before or after Col. Fouke was appointed public administrator ? 
A. Subsequent to that, after the award was made in the Weil 
case. ‘The reason I state that distinctly is from the fact that 
19S eae oon I went into the ottice and found on the desk of 
Judge Key a note stating that the award had just been made 
the W ail ease for so much. Hurrah! “That was about the period 
of time 1n which this controversy arose Bye have ] just t been speak- 
ing about. 
Q. Do you know whether any adjustment, as between Col. Fouke 
| the defendant, or any other associate in point of interest as 
counsel in the Weil case, was made during the life-time of Col. 
fouke? * 
A. Yes, | remember that with great distinctness, becau » Harry 
Hayes came on here specially nee gre at purpose. haaion., Hayes, 
and De Castro were interested parties in the Weil case and were em- 


ployed by Benjamin Weil. We met at Willard’s Hotel and I was 


ar 
Llieé 


¢>) 7?) 
cLiLi' 
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informed by Boynton and Fouke that they had come to an ami- 
cable arrangement and that the interest of each party was segregated 
and specified in the amount that each was to receive. 

(). Are you positive in your recollection that this information was 
communicated to you directly by Col. Fouke himself? 

Oh, yes; I think I remember it quite distinetly. 

199 Q. You may state, if you please, what, if any, further con- 

versation took place respecting this arr: ingement and segre- 
pa ition of A igh ‘ular interest of couns sel In the award was communi- 
war to by Col. Fouke at any subsequent tim 

There were many conversations hetweusi Col. Fouke and my- 
self in regard to the interest that aceured to him by this settlement, 
because he was ve ry much harassed and worried | Vv these claims of 
cre ditors of in New Orleans Crowll ig out of his administration of the 
affairs of public admuinistr: ator. There was a lawyer in New Orleans 
who knew all the facts touching this Weil case, and who knew that 
louke was to receive a large amount of money from this award, 
and urged him with great pertinacity of purpose for a settlement of 
the eases of the creditors which he represented, and Ifouke advised 
with me upon the subj ject as to what he should do in order to save 
as much as possible of the money he was to get out of the Weil case. 
He was U1 nable to pay all the creditors, but in order to pacify this 

lawyer he informed him, against my advice, of the amount 

200 eoming to him (Fouke) out of this case in order to excite his 

sympathies by showing a disposition to pay all he could 
afford in the adjustment of his New Orleans business. 
Q. What, if anything, did Mr. Fouke say to you as to ae extent 
of the interest which he had in the Weil case after i emonten angement 
was made at Willard’s Hotel ? 

A. I do not recollect. The arrangement was based upon a certain 
percentage subsequent to that time—long after Col. Fouke’s death, 
or rather a little before it. I asce xiii that he was to receive 8} 
per cent.; Hays 84 per cent., and De tro 84 per cent. or 25 per 
cent. between them ; Judge Key was to receive, I think, 25 per cent. 
or something like that; I did not charge my memory w rT it; I was 
under the impression that 1t was a large amount of money. 

(). After this arrangement was made at Willard’s Hotel did you 
hear from Col. Fouke the precise percentage he was entitled to re- 
ceive ? 

A. I cannot remember; it is probable I did, but I do not 
201 now remember; it is quite probable he told me the amount. 

Q. I don’t mean the amount in dollars, but in percent- 
age. 

A. I know what you mean, but do not recollect. 

Q. What other interests, to your knowledge, did Col. Fouke claim, 
after the arrangement at Willard’s Hotel, in the Weil award ? 

A. Never any other. He never mentioned any other claim. 

. Did he express to you what his claim was? 

A. He expressed himself generally that everybody was satisfied 
with this settlement at Willard’s Hotel and with the amounts speci- 
fied in that agreement. There appeared to be some apprehensions 
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10 HENRY E. DAVIS, 
un the part of various parties that this man, L. B. Cain, might not 
eree to the arragements made under the posits of attorney made 

VV ed] 
. J | aseertain at anv time from Mr. Fouke whether the 


rrangement th made at Willard’s Hot | had been made for the 


purpose of adjusting the eld ts ol the parties as counsel be- 
rs e ‘ 

; . 4] : oe . , ° é ° = = , } . re 

Lweeehn themselves r-for the a e 6) | adjusting Matters 

} i] a ] ' ) 

as between themseives, on the one hand, and CC alin, On the 


ell. i d to that, my recollection is, as I have said be- 


‘ \\ 1] ide le 
\ W Cli l regard 1 nat. my 
d to be some apprehension that Cain, the attorney 


not be satisfied with the arrangements that were 


le between counsel. For instance, : ‘ouke, under the arrange- 
4 mplor ed B01 1itol LO ei ide rst tood Judge Key ob- 
ind I understood at the time that Some objection was made 

ie employment of Boye dad Key, but that when the parties 
Willard’s Hotel for the purpose | [of ] getting at an exact seg- 

on of ever terested, based upon the net award of Mex- 
commission na at tin NIC lusion of the agreement, all the 

s that I saw : versed with, particularly Hays and 

hntireiy satis ied with the arrangement 
(J. sind this you tt arned from Col. Fouke yourself ? 
A. This I learned from Fouke and Hayes. 
} ae nl lse of consequence In this ease that 
‘i J ( ~ 

a: os 0 : 's you were on terms of great confidence 

with Col. louke, were vou: 

\ pose for some time prior and up to the hour of his death 
familiar with the business of Col. Fouke than anybody 
f ~(? 

(). And upon terms of confidence? 

A. I was ealled by Mrs. Fouke at the family meeting her-, when 
they desired me to give them what information I could of Mr. 
es iffairs after his death. ee t perhaps there 
was some of his money in the Bank of W ashington In this city, and 
by accident there happened to be $ 100 of Mr. Fouke’s money there. 
Chen J gave information concerning a number of transactions he 
had been eng ged In—one particular transaction where he was em- 

uisiana, &e., &e. I held very confidential 


th time of his death. 

(J. ‘Wel : after Col louke went into this othee by himself 
204 on “D »” street and Louisiana avenue, near 6th street, did he. 

to your knowle a ute any claims or transact any part- 
ner business as a lawver in which the defendant did not share or 
co-operate with him? 
A. Well, L always thought that Col. Fouke was rather Incapacli- 
tated from atte nding to business * his having drinking. Judge 
1 Fouke’s office. I know that there was a case 


Key was constantly 1 
man by the name of Borer had a 


that Fouke was baaeice im. A 
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claim against the Government in Féuke’s hands, and Fouke stated 
to me that Judge Key had no interest in it. 

Q. In speaking of the presence of Judge Key at the new office of 
Col. Fouke on “D” street and the intercourse there conducted be- 
tween them, what was the character of the same? 

A. Very agreeable and pleasant—most amicable. 

Q. And had nothing to do with business matters ? 
205 A. No allusion was ever made to business in my presence. 
Judge Key dropped In often, and they talked about polities 
and other like subjects. 
(). A mere wor-dly Intercourse, and no reference to business ? 
A. No business relations whatever. 


. 
. 
f 


Cross-examlnation: 


By Mr. Davis: When did you first know that Col. Fouke had an 
office on “ D” street, near Sixth ? 

A. | do not remember. 

(). Can you approximate it? 

A. I arrived in Washington from New Orleans and found Fouke 
at that office, but what year was it 1 do not know; I think it was 
along about 1875. 

Q. Had Judge Key any office at that time, to your knowledge, 
other than the one Fouke occupied? 

A. That I do not know. 

Q. There was nothing in Col. Fouke’s occupation as public ad- 
ministrator of the parish of Orleans that prevented him from leavy- 

ing the city of New Orleans from time to time? 
206 A. I do not know and cannot state. He-being the public 
administrator, and people constantly dying, their estates were 
in his hands, and I think this required his presence in New Orleans 
all the time; but I do not know these facts specifically. 

@. Do you not know the fact that frequently he had business in 
this city which required his attention during his term of office ? 

A. No; I do not know that. 

(). You have spoken of a dispute between Col. Fouke and Judge 
Key as to counsel fees or Col. Fouke’s interest in in a certain case, 
and you fix the date of that dispute subsequent to the rendition of 
the award in the Weil case. Do you remember about what. par- 
ticular case the dispute arose? 

A. No; I do not. 

@. You say that a memoranda was made setting forth such of the 
cases in which they were Jointly interested. Do you remember 
whether or not that memoranda contained the same of the Jonas 
Marks & Co. ease of New Orleans ? 

A. I eannot recollect. 
207 (). Do you remember that the case of Jonas Marks & Co. 
was before the Mexican commission ? 
A. No, sir. 
Q@. Do you know Cain ? 
A. Yes. 


ibe : SSS eS aa 
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(Q. When did you first know him? 

A Subsequent LO the award. 

A. Did vou know that he was a member of the firm of Jonas 
Marks & Co.? 

A. I did not. 

Q. Do you know how that dispute arose between Col. Fouke and 
JUG Key 4 

A. IT remember distinctly that there was some dispute between 
Kouke and Juda Key, and Col. IFouke said that they had better 
come to some understanding about his interest in some of the cases. 
Ney says, have no objection, and thre a put down Oli a sli ) of 
er the cases in which they were jointly interested, and they were 


ne ~ 
— 
~ 
he 
“ 
— 
Lon 
— 
— 
~ 
‘ 
pon! « 
—- 
(eee 
— 
—s 
~ 
- 
ww 
f 
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A. No: some small case: there was quite a4 number in which 
theo were jointly interested—probabl ty. 
What claim did Col. Fouke set up as to his interest ?: 


; } 

4 
‘ " f bs i | eof at . ‘ — . . > P . ‘ " > 7 ra 
2OS A. One of the particular eases in which he was to receive 


* | ~ — S |” ’ > Be ; in : ,< * ryn ‘’ kh v< “ ‘ . . ‘ 
equall Vy wlth Key a part alr tne av ard. i he re was quite a 
7 . _ 7 j . : " . ' . -. “ 
umber of cases then pending before the commission. 
17] - BM 9 
(.) What did Judge Kev reply to that: 
& = i 4 


A. Judge ney 1" plied, | have no objection to having the cases all 
(), But didn’t he deny that Col. Fouke was interested in that par- 


\. At first he did, and then he said it was a small matter and he 
objection to his recelving a percentage. 
| 1 this dispute occur 
\. At their office on Pennsylvania Ave., near 43 street. I think 
Was subsequent LO the Well award, or some time thereabouts, at 
any rate. 
®. You have spoken of some settlement in which Cain, boynton, 
and Boyce, Fouke, Hayes, and De Castro were partners; was that 
agreement in writing, | 
A. So |] unde rstood. 


RT aes” 
qo Vou KNOW 


M Sa JAVIS: here enter objection LO all testified LO by the 
LUY witness with reference to that agreement, because it appeared 
for the first time in this examination that that agreement 


is reduced to writ 


(. I understood you to say that Col. Fouke had interested Boyn- 
s ] . . 2 r " - > } . . ‘ ° S 
ton in this claim of Ben}. Weil in some way, and that in some way 
Mr Boyce had becom: interested in the Gialm, and that those facts. 
it was feared would create some difficulty in arriving at a settlement 
with Mr. Cain, who represented the interest of Benjamin Weil; is 


yes, sIr. 

Q. And Col. Fouke, after the agreement was entered into, repre- 
sented to you his oratincation at the result which had been at- 
tained ? 
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A. Yes. <All the parties that I spoke to—Boynton, Fouke, Harry 
Hayes—ex pressed themselves satisfied at having the matter definitely 
fixed. 

Q. Do you know whether that agreement was ever placed on 
record ¢ 

A. Well, I only knew it from hearing Boynton speak of it, be- 


cause some record was made in his special case; that his case was 
segregated from the others, and Cain could not collect it. 
210 (). Do you recollect in what year that settlement was made? 
A. No, I do not. 
@. Col. Fouke, as I understand, was a defaulter in his office of 


public administrator? 

A. Yes; a large defaulte 

(). And you say that some New Orleans lawyer was here prose- 
cuting him? 

A. No; was in New Orleans. 

(. Well, some New Orleans lawyer attempted to make some ar- 
rangement with Col. Fouke by which certain of his ere litors might 
be satisfied whom this lawyer represented, and that Col Fouke in- 
formed this lawyer of the agreement that had been entered into 
between all the parties interested ; is that right? 

A. No; I did not state that. I said against my advice Col. Fouke 
had written that he was to receive money for cases pen: ding before 
the Mexican commission, and as soon as he did receive the monies 
he would pay as nearly as he could all his New Orleans indebted- 
hess. 

Q. Did he make any particular reference to the Weil case ? 
A. Yes, sir. 
21] (. And that was subsequent to the entering into this 
agreement with all the parties? 

A. Oh, yes; that was after he had been indicted by the grand 
jury in New Orleans. 

(). When was he indicted ? 

A. I do not know; he had many friends there and it harrassed 
him very much; he owed board bills and indivi indebtedness 
too, and those things, together with his drinking, perplexed his 
mind and made him non COMLPOS ments. . 

(). Was Col. Fouke largely in debt at the time of his death? 

A, S01 understood, ; 
¥ Ou spoke of John C. Forbes and you spoke of Col. Kouke 
ya silent partner in his house in New Orleans? 

Yes. 
Do you remember of Forbes and Fouke going on the bond of 
one Burbridge ? 

A. I do not know the fact, but I know that Col. Fouke was very 

intimate with Mr. Burbridge, and Forbes would do any- 
212 = thing that Col. Fouke did, for he was a mere figure-head in 

the firm; Fouke was the man who supplied the capitol and 
started the business. 

Q. Don’t you know that Burbridge was a Treasury agent 1n Ken- 
tucky and that he proved a defaulter to the Government, and that 

LO—60 
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Forbes and Fouke were among his bondsmen; that suit was brought 
against them in the e wary court of the United States in Kentucky 
nd judgement render d against them for the sum of $30,000 ? 
this fact: that I was employed by Burbridge to 
come on to Washington for the purpose of adjusting his affairs 
before the Department; I was employed upon the recommendation of 
. Mr. Stewart, who was his lawver; I came on here, made up the 
iccounts with the Treasury Department at the time McCollogh was 
owing the Government money his account 


Secretary, and instead of owl 
showed that the Governmentowed him money, and suit wi is instituted 


in Kentucky, because that was the place of residence of Col. Bur- 

bridge, and Bristow, who was subs quently Secretary, was his attor- 
ney. 

213 Q. Aren’t you mistaken about Bristow being his attorney ? 
A 


(). Wasn’t he, in fact, United States attorney 
A. No; he was employed by Burbridge, because subsequent to 
é i ‘ : ‘ ; ; . : : 
4 Bristow became Secretary, I urged upon Burbridge to 
7 12) “EL RE 1 
the settlement Viton the Department here while Bristow was 
Secretary of the ‘Treasur\ 
@. You remember, however, that judgment was rendered against 
bP i rbri {7 ¢ 
A. Yes. but the amount J do not remember. 
(J. Wags a OVC] id D\ him ? 
' 1 ] +}, ae } ‘ate 5 i> } > } 4) ] >} thing Pi ’ — } 
4 i i} I} is558. Be ause ii¢ had not A Li i pay it W1th, 
t some of | en did. 
EDWARD BYRNE. 
} ge eee Li 3o antwani wr of ar 
‘e O and tubseribed before me this seventeenth day of March, 
ERR) y 
IL. s.] JOHN J. LINNEY, 
Notar y Public 


914 DisTRICT OF COLUMBIA. 
Washington County, § 

John J. Linney, a notary public in and for the district and 
time and place aforesaid in the begin- 
ning of this deposition, do here by ce rtity th: aut Robert A. Crawford 
and Edward Byrne, witnesses on behalf of the defendant - the 
above-entitled cause, were by me duly sworn to tell the truth, the 
whole truth, and nothing but the truth relative to the said cause, 
and that the que stlons put to and answers of said witnesses were 
taken down by me; that the deposition of each of them above set 
forth was read by me to each [of | them, and by each of them signed 
before me at the times hereinbefore set forth. 

[In testimony whereof I have hereunto set my hand and notarial 


seal this 17th day of March. 1882. 


county aforesaid, and at the 


JOHN J. LINNEY, 
Notary Public. 


iL. 8. 


Note.—Notary fee for above testimony, 2 days @ 5.00, $10.00. 
J.J. LINNEY, 
Notary Public. 
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Reference to General Term., Filed April 15, 1885. 
In the Supreme Court of the District of Columbia 


Henry FE. Davis, Adm’r, Compl’t, ) 
ag’st faq. No. 7674. 
Joun J. Key, Def. 


[It is this 13th day of April, LSS5. ordered that this cause be. and 
it hereby is, certified to the general term, there to be heard in the 
first instance, the record to be printed and filed for the purpose by 
the complainant. 

By the court: 

DD. B. ies 
hief Sits 


216 Decree in Gen ral Ti mile iled July 2, LSSS5. 
[In the Supreme Court of the District of Columbia. In Equity 
: B 


Henry E. Davis. Adm’r. we, } 


JOHN J. KEY. j 


This ; P he he “dj , ee ee ee ee : 

Nis cause came on to be heard 1n weneral term in the first 1n- 
us oned hi aes } ad Se ee: eee ee . 
stance, and was argued counsel, and thereupon it is this 2nd day 


> ] Os} ] _ } } } ; ; 
ol July, ISS5, ondeaail aa tide cnlk decewad Lhnat the compilainants 
& 


J ese rer eee ‘Ls 

bill be, and a Is he reby > dism issed With Costs, and Irom this deeree the 

comp! alnant 11) open court prays an appeal to the Supreme Court ot 

X A 
"11 . shin Cc 1] 

the U hited states, which IS allo'\ wed. 

2» ay, - 

21% Appeal 

Ss y ; - ‘ ; . . Re ; Or } 

In the Supreme Court of abe strict of Columbia the 25 day « 

peptel Y ISS 


Henry KE. Davis, Adm’r , XC, } 
US. > No. 7674. 
JoHn J. Key. 


Know all men by these presents that we, Henry E. Davis and 
Henry S. Davis, are bound unto the above-named John J. Key in the 
sum of two hundred and fifty (250) Passion to be paid to the said 
John ei Key, his executors or adt nll rators: tow hie h ez Ly Me nt, we I 
and truly to be made, we bind ourselves, and each of us, jointl: 
sever: ally, and our and each of our, heirs, executors, and pi lane 
trators, firmly by these presents. 

Sealed with our seals and dated this 25 day of Septem ber, LSSo5. 

Whereas the above-named Henry E. Davis has prosecuted an ap- 
peal to the Supreme Court of the United States to reverse the decree 
rendered in the above suit by the said supreme court of the District 
of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Henry E. Davis shall prosecute his said appeal to effect and 
answer all damages and costs if he shall fail to make good his plea 
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then this obligation shall be void: otherwise the same shall be and 
emain in full foree and virtue. 
HENRY S. DAVIS. : 


| Aalw ee , 
dand delivered 1n presence oi— 
4 


R. J. MEIGS, JR. 


\pproved Sept. 25, 1885. 
(Signed) D. K. CARTIER, 
Chief Justice. 


218 AUTHENTICATON OF RECORD. 
( if y] s (' ( rtific ate. 
CLERK’S OFFICE, 
SUPREME CoURT OF THE DISTRICT OF COLUMBIA. : 
R. J nee ‘lerk of the said court, do hereby certify that the 
ings annexed to this certificate are true copies of originals on 
tile and of record in said office, and that said originals, together, 
ynstitute the record of th roceedings of said court in this cause. 
Witness my hand the seal of said court this 25th day of Sep- 
Lam See 
f the D ( {f Columbia. ] 
a. 2. roan aieip Clerk, 
greet 6; le rk. = 
4 
Justice 's Ce rtificate. » 
|, David Kk. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due | | 


form. 
Witness my hand and seal this 25th day of Sept., 1883. 
D. K. CARTTER, [sEAt. ] } } 
Chief Justice. : 


Clerk’s Certificate to Justice’s Official Character. 2 


I. R. J. Meigs, clerk of said court, hereby certify that David K. 
Ca artter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was, at the time of signing and attesting the same, chief jus- ae 
bo: .e of said court, luly commissioned and qualified. 

Witness my “ae he the seal of said court this 25th day of Sep- 
tember, 1885. s 


[Seal Supreme Court of the District of Columbia. ] 


». d. MEIGS, Clerk, 
». J. MEIGS, Jr., 
Assistant Clerk. 


Endorsed on cover: Dist. of Columbia supreme court. No. 60. a 
Henry KE. Davis, administrator d. 6. n. of Philip B. Fouke, deceased, 
appellant, vs. John J. Key. Filed September 25, 1883. 
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HENRY E. DAVIS, Ad’r d. 6. n. or Pyiuip B. Fouxer, De- 


CEASED, APPELLANT, 


against 


HETTIE ANN. KEY, Execurrix or Jonn J> Key, De- 


CEASED, APPELLEE. 


BRIEF IN BEHALF OF THE APPELLANT. 


HENRY E: Davis, 
Appellant. 
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OCTOBER TERM, 1887. 


HENRY E. DAVIS, Ad’r d. 6. n. of Pyiuip B. Fou 


CEASED, APPELLANT, 
e 
against 


HETTIE ANN KEY, Exetcutrix or Joun J. K 


CEASED, APPELLEE 


BRIEF IN BEHALF OF THE APPELLANT. 


Henry E. Davis, 


States. 


KE, DkE- 


Appe llant. 


Jupp & DETWEILER, PRINTERS. 


NO NNO (tt Best nts 9 BY 


Supreme Court of the Cited States. 


OCTOBER TERM, 1887. 


HENRY &. DAVIS, Ad’r d. b. n. or Puture B. FouKker, Dre- 


CEASED, APPELLANT, 
aqainst 


HETTIE ANN KEY, Executrix or Jonn J. Key, DE- 
CEASED, APPELLEE. 


BRIEF IN BEHALF OF THE APPELLANT. 


STATEMENT OF THE CASE. 


This is a suit in equity originally instituted by the ap- 
pellant, in the supreme court of the District of Columbia, 
against John J. Key, for the purpose of obtaining a. general 


<< 


isted between the said Key and one Philip B. Fouke, the 
ppellant’s intestate. Practically the litigation has been 


} 

M 
y* 
' 

‘ 


irected mainly to the obtaining an accounting In respect to 


accounting in relation to a partnership claimed to have ex- 
» 
) 


‘ 
4 


( 
the fees received by Key in the case of Benjamin Weil vs. 
Mexico, hereinafter mentioned. Since the appeal to this 
Court, Key has died, and his executrix, the appellee, has be- 
come party to the cause in his stead. The facts of the case 


are as follows: 


By eonvention between the United States and Mexico of 

lv ith, 1S6S, a commission was created, and from time to 
time continued and extended, for the adjudication of claims 
of citizens of each country against the other. (15 Stat., 679 ; 
19 do., 642.) ThisCommission, 


—_ ' wa ’ mr) oye 
17 do.. S6L: IS do.. 760, ere 


commonly known as the “ Mexican Commission,” began its 
1369, the Commissioners completed 
their work on January, 31, 1876, and the [ mpire completed 


SsaANY ADS 


his Ol} Nove mber 20 following. The ac’s OTe gate ol the Aws rds 


made by the Commission to citizens of the United States 
cate of awards to Mexican citizens and cer- 
tain expenses) is paid in annual installments to the United 
States Government. (19 Stat., 644.) By act of Congress of 
June 18, 1878, (20 Stat., 144,) the Secretary of State was des- 
ignated to receive and distribute the amounts payable to 
United states cialmants and before that date no payments 
to claimants had been made. (Rec., 1, 22.) 

or the p Irpose of prosecuting claims before this Com- 
gether with one Hays and one 


. ‘ : ; 4 val =e aa ; . o , 
De Castro, on August 10, 1869, made and entered into the 


Artick Ss of ( oparine rsh ip Hnte re dd anto Betwe Ch John J. Ke Ue of 
the City of Tt rTe Haute, State of Indiana z Ph lin B. Fouke. 
now of the City of Ni ul Orle Mis, State of Louisiana HH. Z. 
Hays and Jb De Castro, both of the City of New Orleans, Stat 


Louisiana. 


It is agreed between said parties that a copartnership is 
this day formed between them for the purpose of prosecuting 
claims in behalf of the citizens of the United States of 
America against the Sieunesunl of Mexico, and of the citi- 
zens of the Government of Mexico against the Government 
of the United States of America. | 

It is agreed between said parties that the said Mouke, Hays 
& De Castro shall procure claims of citizens of thé = 
ive Governments named against the other and attend t 
taking the necessary proof; and that the said claims sh: I 
be sent to said Key, at Washington city, accompanied with 
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a power of attorney from the claimant, authorizing said Key 
to prosecute said claims, and authorizing him to receive from 
said Governments any and all amounts that may be due and 
coming to them. 
That said Key shall retain all fees as agreed on by said 
parties, and shall pay over to said parties, acting in the ca- 
pacity of special attorneys for that DUrpose ol f the claim- 
ant, the amount due to them as such special attorneys, both 
for the arnount og d the Legere and for fees due Hays, 
louke & De Castro in the case, either at Washington, New 
York, or New 7 ee as Bs may be directed, from time to 
time, by either Hays, Fouke or De Castro, acting as the 
special agent of ¢ ‘laimant , whose power as such in all cases 
sent by them is, to all intents and purposes, recognized by 
the parties to this contract. 

The said a shall retain in all cases where no special 
direction is given the portion due to said firm, paying over 


=> 


to the other anne es at once, or accounting in such manner 


as they may, from time to time, direct, for the proportion of 


the fees so retained. 
[t is agreed that all fees received under See cneyeare rship 


shall be divided—one-half part to said Key, the other halt 
to said Fouke, Hays & De Castro. 

Said Key is to remain at Washington city, ss te Hays at 
New Orleans, said De Castro to be in the Cit Mexico, 
and said Fouke LS to render his services ne le Poo shall be 
id¢ ded 


In witness whereof we have hereunto set our kands and 


seals this tenth day of August, 1869. 


ned by all the parties.) 


A few weeks later, on September 24th, 1869, Fouke and 


Key manaicle as will hereafter appear), entered into the 


following agreement. (Rec., 2, 8, 22-3.) 


Artich ° of Copartnership Ente red wnto Bet LAAT) Philip B. Fouke 


and John J. Key. 


It is agreed between said parties that a part nership be 


this day tormed between them for the purpose of practicing 


law in the city of Washington, Dis trict of Columbia, and 
that partnership shall be equ: al. 


; 
! 
i 
| 
| 


[t is agreed that each party shall give their undivided 
ttention to the business, and that said business embraces 
a all matte rs pertai ning to the Rea of the law, including 
prosecut of « ims against the Government of the United 
States, « eit ai laskas ne Comanmonnwt: te teauat at Cabins Neither 
party shall have the right to use the name of the firm, ex- 
cept in such matters as pertain to the business of attorneys. 
[It is understood and agreed that all sums received by said 
key or Fouke, under an agreement of partnership hereto- 
fore formed by said Key, Fouke, H. T. Hays, and J. O. De- 
Castro, shall be equally divided by said Fouke and Key. 

It is agreed that an account of expenses shall be kept be- 
tween said parties pertaining to their business (except that 
part in prosecuting claims under the treaty of July 4th 
IS6S, between the United States and Mexico), and all sums 
received by either partner from their business, and all sums 


i 


retained by either party shall be entered on a book kept for 
that purpose, ana U! same shall be subject to the control of 


[t is agreed that this copartnership shall continue until 
» 24th day of September, 1871, unless dissolved by mutual 


In withess wnuereo!I we have, til1s 24th aay of September, 
L's *e } sa erts “ss 7y j ) ’ lo ‘ ] 4 le 
LS6 » hereunto set our HNands and Seals. 


l‘ouke, Havs and De Castro sent to Key, from New Or- 
leans, for prosecution before the Commission (Ree., 2-3, 27), 


the now we wn ¢claim of one Benjamin Weil, which 
was filed on March 12, 1870 (a more complete memorial or 
petition being filed, however, on the 27th April following), 
and an award whereon was rendered by the Umpire on Oc- 
tober 1, 1875 (Rec., 27), and duly entered on the records of 
the Commission on Sovesiioss 29 of the same year. (Rec., 
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Jonas Marks & Co., of New Orleans, 
was sent to a and prosecuted LO Success before the Com - 


ee 


ee. te SEs. 
as 
Sad ea 


78 
Sie 
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pai a: pes}. ee ee ain 
mission. (Rec., 3, 5, 27-8, 29-31.) 
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‘hese two claims came within the provisions of the agree- 


ment of August and stood on the same footing as to partici 
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pation by the four parties in any fees to be received on ac- 
count thereof. (/bid., Ree., 55-6.) 


J eee Pe ee ln Trey eae 
Before the making of the award on his claim. to vy 


fore October # Rove (Ree., 27), Weil became and was ad> 


dont 4 


: . ; ‘ — rad Ses titd 1.7 sapnecetaea ne 
judged Mmsane 5 his t wife Was duh constituted his CUraLT?. yr 


committee, and she duly appointed one Cain her attorney- 
in-fact in and about the said award and the interests of W« 


and herself therein. (Rece., 3, 28.) 
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In the interim between the adjudi 


oud 
_— 
a 
— 
=~ 
pam 
nn 
~ 
— 
j 
~~ 
— 
J 
on 
a 
-—_ 
—> 
“ 


and the entry of his award on the records of the Commis- 


2 ie: eal = 7 ' a ee 1 
sion, to wit, on Novy rember 5, 1875, the following memo- 


oe 


randum was executed (Ree., 3, 9, 27): 
Aare ire N.— R corded Nov embe ;° 6th, | S72). 
L. B. Carn, Att’y, with Syirvanus C. Boynton ef al. 


his agreement, made and entered into in the cit 
Washineton, D. C., between L. B. Cain, of the ei , 
Orleans, State f TIE 2 t nev-in-fae t \ lice VW e7] 
Urieabs, State oO aheremeen , attorne racbL OFT ZA ile 
. if } _— ce eens l ar I ' : 

for herself and curatrix of benjamin Weil, her | 

6 ° : } } } 

person of unsound ind: hic was so declared to be, by an 


: ) ese deal ina al mere a , | 

order of the second district court of the parish Ol Urileans, 
In the state ol Louisiana, and In proceealhg before said court, 
i], l. ‘1 eA ae KT +t « + a 177 . <6 ] ring | 1? f+) > + | ly, ] 
Lhe law ol the state of Loulslana having been fully complied 
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with. the said Aliee Weil Was appointed Curatrlix ol hel 
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{ ,above named, on the ZVUtn 

> . 4 2 cy . 7 ‘ . | sy 3 cy ) } a y + | 
day of August, 1875, and an authenticated COpy OL Ui 


- . } ? } Hs 
eeedings of the said second district court for the 


Orleans. in the matter of the interdiction of Bentan 

r| tte. 

No. 38115. 1s made a part hereof and attached tothis instru 
lent of ‘writing, of the first part,and Sylvanus C. Boynton, of 
] - ''y y ae ae Pg oem i eae ee ee 

ait it i t ahs 1}) 4 his e ° etaid ° < y CLidtd 29JF CEU \ 

the eitv of Wash sie D. ( Harry T’.. Havs and Jacob O 
See eee si ) a ci , 

De ¢ ee of the el f New Olden . Phillip B. Fouke an 


~~ 


John J. Key, now oa of the Disti rict of Columbia, a 
W. W. Boy ce, attorney-at-law, of Wa hington. D. C., of thi 
second part. | 
Whereas, Benjamin Weil, in the year eighteen hundred 
and sixty-nine, filed a claim before the American and Mexi- 
Joint Commission, then in session in the city of Wash- 
netion, D. C., United States of America, under a conven- 


tion between the LJnited States ol America c nd Mexico, ol 
lulyv 4th. 1868. for the sum of $334,950 (three hundred and 

‘irty-four thousand nine hundred and fifty dollars) ; and 
whereas said case was tried and heard before said Commis- 
sion: and whereas an award has been rendered by the Um- 


4 i ‘ 
} . - ae 
pire and returned to the secretary of said Commission to be 
‘ 
; : ee" : . 
iv entered on tne records of said Commission tor the 


um undred and eighty-five thousand Mex- 
ican gold dollars), with interest at six per cent. per annum 
from the 20th of September, 1864, to the date of the ! nal 


sum of S?S5.000 (two hn 


f said Commission : 

And whereas on the 15th July, 1874, the said Benjamin 
| -hilip B. Fouke his attorney, and 

he said Fouke to pay, pledge, or hypothee ate any 


° , oe 
appointed the said Pl 


, said ium to defray expenses, fees, and other 
mone\ laid out. appropriated, not to exceed 


the sum one hundred thousand dollars ($100,000) and 
whereas thesaid Fouke employed the said Sylvanus ©. Boyn- 

L and agreed for and on behalf of said Wet | to pay 
aid Boynton the sum of $59,561 (fifty-nine thousand five 
hundred and | ollars), to be deducted from the ag- 
rregate amount which might be found due at the close of 


Se a 


ereas for the purpose of executing said agreement 
ade by said Fouke with the said Boynton, under and by 
ithority of said Weil, I, L. B. Cain, as attorney-in-fact of 
Alice Weil, for herself and as curatrix of the said Benjamin 
Weil, assign and transfer to the said Sylvanus C. Boynton 
the sum of $59,561 (fifty-nine thousand five hundred and 
| lars) of said award, which said sum 1s to be de- 
lueted from the entire amount of the $285.000 (two hundred 
eighty-five thousand dollars), with interest from 20th 
mber, 1864, until the close of this Commission, as 
fully appear by the records of the case before said Com- 
lission, and it is expressly understood that the said S. C. 
soynton shall have a lien of said amount of $59,561 (hifty- 
nine thousand five hundred and sixty-one dollars) on said 
award. The power of attorney from Benjamin Weil to 
Philip B. Fouke is make part hereof and attached hereto 
and whereas on the 10th Septem ber, 1S69, the said B. Weil 
executed a power of attorney to John J. Key, a true copy of 
M hiel is made part of this agreement and attached heret 
he 10th day of September, 1869, the said 


=e W he reas, on thi 
Weil executed the fol] einai 
e] tea the folowing agreement: 


Pen 


Whereas on the 10th day of September, eighteen hundr d 
and sixty-nine, in the city of New Orleans, parish of Orleans, 
State of Louisiana, I executed an irrevocable power of attor- 
ney in favor of John J. Key, authorizing and empowering 
the said John J. Key to prosecute before the American and 
Mexican Joint Commission my claim in the sum of three 
hundred and thirty-four thousand nine hundred and fifty 
dollars, under the convention between the Uni | 
ily fourth, eighteen hundred and 


America and Mexico of Jt 

sixty-eight, now, know all men by t these presents, that for 
and in consideration of the legal and professional se rv1ces 
heretofore rendered and hereinafter to be rendered | ny 
suid attorne\ jy; the said John J. Key, wer [ have this di Ly 


7 , 


agreed to pay, and am firmly bound, and hereby obl 
self to pay ke P Key and H. = H: ays a SUI eCql ual to one-half 
of the amount recovered. 
Witness my hand and seal this tenth day of September, 
eighteen hundred and sixty-nine. 
(Signed) B. Wein 
Witnesses : 
OTTO OPPERMAN. 
GEORGE STEHL. 


Ife Mmy- 


And the same is made part of this agreement and the 
original attached hereto. Whereas the said B. Weil agreed 
to pay to ‘ei J. — and H. ‘T’. Hays one-half of the amount 
recovered, now, for the purpose of executing said agreement, 
heoune transfer to the said John J. Key, after deducting 
the sum of ($59,561) fifty-nine thousand five hundred and 
sixty-one dollars from the aggregate amount of said findi 
at the close of said commission, one-fourth of said aware 
amounting at $ t the close of said commission, 11 
understood that said Key is entitled to one-fourth of said 
award, subject to the amount heretofore deducted, and it is 
agreed that the said John J. Key shall have a lien to thx 
extent of one-fourth of said award with full authority and 
power to control the same. 

Whereas Harry T. Hays, Philip B. Fouke, and Jacob O. 
de Castro are equally interested in the one-fourth of said 
award coming to said H. T. Hays, by the agreement hereto 
fore referred to. And whereas by the consent of said H. 'T 
Hays and by his direction I subdivide the niece due him 
under said agreement into three parts, and I hereby assign 
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te to the said Harry T. Hays (84 per cent.) eight and one-third 
said award, and to Jacob O. de Castro (34 per 
cent.) eight and one-third per cent. of said award, and to 
Philip B. Fouke (84 per cent.) eight and one-third per cent. 


of said award, which three amounts make the (25 per cent.) 


3 twenty-five per cent., which is due to Harry T. Hays under 


said agreement, this is done by the express directions of the 
et said Harry T. Hays, and the said parties are to hold their 
interest in the same manner as the said John J. Key holds 


Whereas Benjamin Weil employed W. W. Boyce as assist- 
ed to pay him seven anda half per 
at n night ‘be made in his favor. And 


} 7 
<3} 7? oOunsel } ; cy f ) 
ant counsel, and agvreed 
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cent. ol the award th 
whereas sald Bovee has acreed to modify his agreement and 


4 receive as his fee five per cent. instead of seven and a half 
if per cent. And whereas it is understood that the said sum 


* of ($59,661) fiftv-nine thousand five hundred and sixty-one 
dollars is first 1 me rari from the aggre vate amount of 
said award, I hereby transfer and assign to the said W. W. 
e Boyce (5 per cent.) five per cent. of said award, in conformity 
: thi | ‘reement, as medial | yy the said W. W. 
Boyce, and the said Boyce is to havea lien on said award in 
the same manner as the said H. T. Hays, J. O. de Castro, 
Philip Bb. Fouke, John J. Key, and 8. C. Boynton. 
In witness whereof — said I. B. Cain, as attorney for 
\lice Weil, and as attorney for Alice Weil, curatrix of Ben- 
jamin _— _ ith her unto dies his hand and affixed his seal 
at Washington, District of Columbia, on the fifth day of 
2 Rowensin er, ks D. eighteen hundred and seventy-five ; and 
ee in ae whereof the incall S oo C. Boynton, John J. 
nie i Philip b. Fouke, Har . Hays, Jacob O. de Castro, 
and W. W. Boyce have hereunto set their hands and seals 
this fifth day of Sanam r, A. D. eighteen hundred and 


aed ae ae oe acknowledged by all the parties. | 


Weil died in 1877, and on June 23, 1880, Cain, for Mrs. 
Weil, who had duly become her husband’s successor, exe- 
| in the meanwhile died), an as- 
nen 1e award which had been allotted 
to him, Key, by the memorandum of November 5, 1875, and 
key thereafter collected and received the ratably proportion- 


el 
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m of the amounts (being five instalments), paid in 1880 


, p : } $ P LU ‘pr “ \ 
and 1881 on account of the award. (Ree., 3, 4, 27, 29.) 

. F , 1] 
Mouk in his lifetime received nothing and the appellant 


and one-third per cent. of the fifth 


has received only eight 

instalment paid on account of the award. (Ree., t, 29.) 
Other instalments of the award, amounting to about $300.000, 
remain to be paid. (Rece.,.3, 27.) 


Fouke died October 3, 1876; his widow was appointed his 
administratrix: and afterwards, to wit, on December 10, 
1876, removed; and on December 13, 1876, the appellant 

} 


duly became his administrator de bonis non. | 

The bill of complaint was filed April 15, 1581. (Ree., 1.) 
ISS1 (Ree., 22), Key answered, denying his lia- 
bility to account. Replication to the answer was made June 
16,1881. (Ree., 33.) On July 2 
missed the bill, and appeal was taken In ope 


70.) Phe court, 11) dismissing Lne@ =I, 
bLhne parties were 
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opinion, hol ne in effect that the rights of 
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adjusted and to be determined by the memorandum of No- 
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ASSIGNMENTS OF ERROR. 
a : ] 
he court below erred— 
: ee al Cael 7; ao Lan Y sie 
lding that Key was not liable to account to Fouke 


to the articles of September 24, 1869. 


iU 


; ae | a a Se ae ee 
2. In holding that the respective rights of Fouke and Key 


ea 4 , : ae eee , = 5 
ber and to be determined by the memorandum ol 
November 5, 1875. 


746% _ . ] . am Mnilent Altra 1, ey 
n refusing to grant the appellant the relief prayed by 
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his bill of complaint. 


[n dismissing the bill of complaint 


ARGUMENT 


wer responsive to the averments In 
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| inder oath under such circumstances as to 
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A bill are, Wwnen Und MALL 1) 
make them evidence, evidence in favor of the defendant 
but even under such circumstances averments which are not 
responsive must be sustained by proof. The replication de- 
nies every allegation in the answer, and the non-responsive 
portions must be proved before they can be used by the party 
aking them. ‘“ When the answer which is put in issue 
idm a far sists upon a distinct fact by way of 
void : t admitted is established, but the fact in- 
sisted upo ice must be proved; otherwise the 
idmission stands as if the fact in avoidance had not been 
Moore vs. Clements, 6 Wall, 299, p. 315 
Hi 5. Scruggs, 94 U.S., 24. 
do S tnis rule hold Willen, asin this case, tire bill 
waives answer under oath (Ree., 6-7 ) and the rule of eourt 
minder which such waiver is made distinctly provides that 
the answer, though under oath, except the directly responsive 
parts, shall not be evidence for the defendant unless the cause 


hearing on bill and answer only. (Ree., 22.) 
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be set down for heal vy Jiil ¢ \ 
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whether under oath or not, are evidence avalnst him. 


answer, whether responsive or non-responsive to the bil 
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by the answer are several and will be noticed in their order 
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The Defences set Up. 


1. Key asserts In his answer that the partnership of August 
related exclusively to the prosecution of claims before the 
said (Mexican) Commission and constituted, as this respond- 
ent avers, the single and exclusive copartnership relation in 
respect to the prosecution of this description of claims that 
was at any time existing between this respondent and the 
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tice of the law, except Inn respect to 
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before the said Commission. (Rec. 24. fol. 69.) 
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Fouke under [tbe August] parti yoretiap ‘« +. rere 
yually divided by said Fouke and Key.” (Rec. 8.) 

The designation of ae Sicaitaad matters as “that part 
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answer. (Ree. 24,7.) Its substance is as follows: 
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Vy OL OHO psctill Lae bat the August partnership, Wihich 
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eant fact that the september agreement was kept from the 


Knowledge of Fouke and Weys associates 1n the earlier Oe 
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Ree. 56, fol. 1685). What word have we to sustain Key’s 
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ntention \\ nat DOOK, Tet ord or even lette. IS produced 


Not only have we ho word or serateh of pen to prove this 


nuch to disprove lt. 


By Key’s own statement the partnership was formed Sep- 
mber 24, 1869, and Fouke became public administrator of 
New Orleans April 2,1870. During all the intervening 
time, by Key’s own version of the matter, the partnership 
ill force. The Weil case was sent to Key by Fouke 
in September; the first memorial therein was presented by 
a UK and Key On Mareh L?. LS7O Ree. eg fol. dU), and its 


ie } . , ms - Bisiui ee . ‘ 4 
prosecution thereby begun. ( onfessedly, all this was done 


| i | , . . — : \ a s . @ ‘ ed 1; 7 P 4 y > 
under the parthership of september, Key’s distinct aver- 
ment velng that it was before Fouke “had received, or had 


be Come assured ol reeelvineg. the appointment ol public 
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administrator aforesald,and before the copartnership formed 
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petween | Key | and | Fouke | on the 24th day of Septem ber, 
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pointment, become Vacated and dissolved. (ivec., 2/—d.) 


Kev further admits that on April 27, 1870, over three 
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weeks after Fouke’s alleged appointment, he presented a 


more trormalt memorlal, to which were set the names oO} 
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Mouke and Key” as solicitors. and this he attempts to ex- 
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since January or February, 1870. (Ree. 24, fol. 70-1.) 
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Crawford, a witness produced by Key, tells how Fouke 
was back and forth between Washington and New Orleans, 
and how, after the inauguration of the Mexican Commission 
and during the prosecution of business before it, sometime 
after March, 1870, (Rec. 64-5, fol. 187-8,) Fouke complained 
of Key’s slowness and his (Fouke’s) having to drop import- 
ant business to come to Washington and give the Mexican 
business his personal attention. (Rec. 61, fol. 177.) 

And, according to Key, even when Fouke finally became 
public administrator he still preserved a sort of partnership, 
which he fully describes; when Fouke ceased to hold the 
office he came back to Washington, and there resulted an 
entirely new arrangement, almost exactly like that of Sep- 
tember, 1869, according to Key’s interpretation of the latter, 
that is to say, they were to take business together when 
needful or convenient, and share all fees equally, only noth- 


ing is said of Mexican claims. (Rec., 25-26.) Of course, 
all these statements, being affirmative matter of defense and 
made in an answer oath to which was waived, cannot avail 
without proof, which is wholly wanting; but it is interest- 
ing to note that they show constant, unbroken partnership 
relations between Fouke and Key, the only form of partner- 
ship omitted by Key in the inventory of his very liberal 
assortment being, by a strange coincidence, that set out in 


the bill. 


h. As further necessitating proof by Key of the avoidance 
relied on, it is to be remembered that the partnership was 
not of the indefinite sort, terminable at the will of either 
party, but was for a definite, limited period, to wit: From 
September 24, 1869, until September 24, 1871; which could 


not be so terminated. 


“A partnership for a limited period cannot be dissolved 
at the mere pleasure of one of the partners, but may be 
dissolved for reasonable’ cause.” 

Cole vs. Moxley, 12 West Va., p. 547. 
Story Part., See. 275 and notes 


7 . a » 
ene ‘ < a . 
~r te tS. ya ewes ener | ae s ae r ‘ en , ’ ah s 
- _ a f if ~ s an — — > a — © eal — pee _ a ~ 
= = P eres ° aut nad oe - we 
= ae | sed — ~— ww on —s' pond ~— ow " 
~— - J = — —y ~ 4 pan 
— ~~ = — wwe ane — ow _ | ioseeniee pe = tinned: a 
_ _ . rg ar je —_— ~~ — a a 
rr * ees? ‘ ~ ee ousen “— b. ‘. pwnd io at a eo -— cee — guaunt rf) dun guined 
pm ya — a 4 . — ~— - j ond as 
we - ‘ — swe — dont ail wea ~~ ow 
mheeed —_ — 4 - ee ~~ e “ “ww ps > 
= wis 2 - . 
f on ~~ . a on — = — =n Sanead = ; a wed . rf 1 — > 
a od tone a , . Cs oe 4d . we 
‘ —« ~— _ a oo hed Gum oun oe . ee was Pe wom wnt - : a omen a. 4 
ee ~ J ~~ —— an ed ow a ) _— ) — ws oe — — 
_ ) aa, gua - Pe — an « — ‘— pang ot guns Loam | > 
_ ° ’ ~ : — — ponte + cone guint an 7. Glin ~ i om 
ams 7 — em ~ — pa ‘a — 
. a a —e ~ = > pam ~~. y — - ad — ed pa pod 
ee ~ a “7 oem oo = — > ee © pax ae = " 
) ) a — — ome —_ ro . ~e ow - fae 
oud _ _ ° , -_ , - pmoned ~ one! ow ra be ) > —_— 
C ) ~ - _ a ~— ed —_ Noubeeened — ow “4 } ~ 
a — al tee . ° ~. ~ ~~ ” aoa! gut e — 
» ” —— ) me ’ - f quad ae © == - . - ———« > 4 
~~ 7 ) ~— — ° _ . - 
ee —— ~ > - , — ound 
~~ _ = a — ~ _ - ss E } ¥ > 
‘_— me we a — — - ss os ’ i ound i. ~~ 
—— se — — ~~ ap ) o~ - - ) oud - 7 
. eed ~_ e we . » ~_ ene te a rs pe P , — = ~~ =) —_ ad 
, 2 oe a = — * J paw ~~ ow Cc) ip 4 Pa f 2 - . 
ws - , a o~ : — ~~ a ~ ben P oer Cad ' 4 
} a on ° ne e ~~ ~~ > — aw ‘— ae , 
— had a ee © ee r — A <n ow - Pp ‘ ow > a 5 ie an 
~ “a a » P a os + ~—e 
powers a y; ~~ ) ~~ — J .> —— oo j : es p= J > — oz ——! ow 
f — f = —< a eo a ~ ~— ~ ~* wa ted f 
2 om — —- : : f) wt me - 7 & — 
~~ ~~ 4 ‘ened ae i 4 —* ee * ow : oes j 2 a oe 
aw aw —_ ~ a ae e — oem — aad oe ee 
pot Steet an oe -— = Sat a oe pe .F SG oN a 
vee?  ael Ne ee , ) / — 
? — nae — — a ip P pererene ? ' 
_ a fed Cs i woe : ~ — poe ore ~ eg AA rf yom preter ai ' 75 o— mt teen 
/ - — _ 4 
ne J —_ - r — ~ qn lend ened = o « ad ae d e a 
- ——- me | “~ wee a ined _ 4 raf . 
=~ ~ aan > _ , du — te . Yen aaa f f oe aaa = 
2 " ~ od o . ¢ - 
a pend — a ~- “ f Gua —" rf _— | al a oo — peed eee —_ — - 
a. ' = P et a mes —— 4 a ow r ween 
f on ¥ ° pam — = ~ pons . —— oo —— Ne ed " -_ > pee ~« awed a 
, ) ae 
= ’ to ww 
df P oe Nn Ae » = a * _ = = : ~ 
" otal ws ps — 
~ poet ) - necerd _ oe ae 
aq ‘ - par j — we De ae J a e oe w cee! _ P - om 
1 y — oS a = Sted ~ f ce — _ — — onal -_— ‘ ~— —_ — e aut 
a ~ . ie 
— Gane ~ . — ) ‘ > 
ad di - -_ es Voneandl j - / ge ma aa -_ i = _ saad 
—_ r—~ ~~ ow ~ — . ~ =. A r > . ; 
—— . -~ cee | a] 4 aa s ae ~~ poe ow — f aoe 
— - ont a = J ~ _—" 
—" se - " =e — a —a4 . <4 gravest aia — annie ~ | 
, ane) ~ ws ~ ~~ . 
a ~ 
( a a f j = ~ - ? = —— — mat | erented ow ameil ow geund a = Sins "= 
5 ~ m2 ws j ~ ~ —" — = > » 4 bees a a ~ > : 
cs = - D ¢r 7 . - “a SS - mt : - L 
one 4 — an r~ —_ ‘ j a - wert a 
o—_ sd -— ~ wo — a me —" a auant 
A — ang — uum a f —— “~ a ~ - eo. ee nae } suse 
ys , - a = —_ — ~ — 
' ~ i = — ce : i woe ow re s 
_ y om —_ = ous a ~ . —o 
/~ - - . _—a| _ j * . 
| ~ _ Ss Cd oe J 
: ~ a —) - 
i S 2 Piaf . 
: ity . ~ ee = 
- = = ; - | aoe ~ we 
wae 4 tnd ~ rn — aut « 
- - ‘ R r f = 4 < ‘. : 
_e _ ~ et -_— 


ALN NRA heneteaccnnm ame net 
IO par hice is 
< 
at | 
‘ 
, 
i 
i¢ 
‘ 
+ 
‘ 
| 
? 
: 
a 
4 
J 
} 
4 
| 
¥ 
; 


f 
~ j _ 
~~ . w= fF eS 4 . y % a2 ~— +» = . , f - 
“we i - >’ net ‘ }e _ a — ~_ ad e 
oS ~ < pa cenew ~ ~~ om oe - ” ~ 
a - < = ted de 4 ~ “ a — 
ae “ - oa ~ ~ = Pre: an ~ 
va - poe Se . 
»- a ” j ~ te wi wm ~ —_, inal f 
= ~ . ~- im sa a 
— se ~~ ow a . J _ ~ - as 
- » f — pont - — — _ P ‘ > 
oo ~ ~ oeediiond mon - - = » 
my : ; — f f bee C e : ~ 
oes _ — ae ~ d ~ —_ a be 
. oe we ~~ ~ .. ¢ 
=~ > — af a orm: x . at - sa. 
j 7 _ — j — 
~~ “ = . o - “ ? 
— ~ " —_ f ~ z Pee 
“ _— D “ ‘ * - 2 j 
- — al ~ 
Seeman nee o r woe eat - af 
- - - 
— . = ~ - ” ~ 
. 
- 
Santuty = 
= re ‘ 
te it wry m spaseaie snes 


—— 


“» 


finaily to settle and adjust, both as amongst themselves and 
as against Weil, the rights and interests of all the parties ; 
“and upon the said agreement,as the act and deed in his 
lifetime of | Fouke, he | | how especially insists and relies.” 
(Rec., 29.) 

This instrument is so plain that nothing but deference to 
the court below justifies dwelling upon it. 

Fouke, by virtue of his authority from Weil, had inter- 
ested one Boynton in Weil’s case. To this Key objected. 
Weil had also employed one Boyce,and to this also some 
objection had been made. (Rec., 70, folio 202.) . Fouke, 
Key, Hays, and De Castro were interested under the acree- 
ment of August, 1869. The agreement of September be- 
tween Fouke and Key had been in a way secret, De Castro 
having never heard of it, and having only heard Fouke say 
in 1875 that he had some “ private arran oements.” (Rec., 56, 
folio 168.) And Fouke was very much harassed and worried 
by claims of creditors; anda New Oncans lawyer who knew 


that he was interested in the Weil claim and was to re- 


ceive a large amount of money was urging him “ with great 
pertinacity of purpose for a settlement of f the cases of the cred- 
itors which he represented,” while Fouke, who had prom- 
ised that as soon as he got his moneys out of the Mexican 
cases “he would pay as nearly as he could all his New Or- 
nies indebtedness,” was yet anxious “ to save as much as 
possible of the money he was to get out of the Wel il case.” 
(Rec., 69, fol. 199; 73, fol.210.) In addition, Weil was an ad- 


judged lunatic, and there were “apprehensions on the part 


+ 


of various parties that this man, L. b. Cain, might not agree 
to the arrangements made ilies the power a attorney made 
by Weil.” (RKec., 69-70, fol. 201.) Fouke had interested 
Boynton in the claim of Weil, and Boyce had become inter- 
ested in it, and these facts ‘ was feared would create some 
difficulty in arriving at a settlement with Cain, who rep 
sented the interest of Weil. (Rece., 72, fol. 209.) Under 
these circumstances the memorandum was executed 


4) 
e?- 


pete NI tn 


‘uage of this instrument. It 
|) secures to Boynton $59,561; (2) recites Weil’s obligation 
pay Key and Hays a sum equal to one-half the award ; 
ures to Key one-fourth of the remainder after deduct- 
Boynton’s amount ; (4) recites the joint interest of Fouke, 
Hays, and De Castro in Hays’ one-half of the original fee to 
Key and (not Fouke, but) Hays; (5) secures to Fouke, Hays, 
and De Castro each the interest just recited ; (6) recites 
Boyce’s engagement and services; and (7) secures to Boyce 
his interest accordingly | 

his 1S as against the estate of Weil, and, incidentally, 
wwainst Hays. It is recited to be between Cain, representing 


Weil, of the fist part, and all the others of the second part. 
[t is wholly silent as to any security or adjustment as be- 
between Fouke and Key, does not pretend to intimate that 

ynstitutes an adjustment among all concerned, but only 


secures from Cain, representing Weil’s estate, a confirmation 


a oS oe ; ; Ss } , — e asei — Taal 7% 

of the obligations claimed to have been assumed by Weil o1 
? ~ . ® eo AT “rn eeF . . es —" Ta" - ‘ c a 

der his authority. NO sort of reference 1s made to any 


possible arrangement among the parties “of the second part 
touching the disposition of the amounts thus secured to them 
ny of aie 


The agreement by Fouke and Key to share fees in the Mexican 
CASES 18 indepe nde nt. 


But even had the general partnership under the Septem- 
ber agreement been dissolved, as,contended in the answer, 
ouke’s right to equal participation in the Mexican claims 
fees would not have been affected by such dissolution. ‘he 
sla 


clause in the September agreement on this subject is wholly 
independent of the rest, and its recital is direct and distinct 


‘It is understood and agreed that all sums received by said 
- y or Fouke under an agreement of partnership hereto- 

. formed by said Key, Fouke, H. T. Hays, and J. O. De- 
‘astro shall be « equally divided by said Fouke and Key.” 
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That this agreement as to those fees was intended to be 
distinct and independent from the rest of the arrangement, 
is as clear from a consideration of its subject matter as of its 
language. 

The original convention between the United States and 
Mexico, establishing the Commission, provided that all 
claims should be decided by the Commissioners within two 
years and six months from the day of their first meeting. 
(Art. III, 15 Stats. 683.) That day was the 31st July, 
1869, not quite two months before the date of the Septem- 
ber agreement. This both Foukeand Key knew; and there- 
fore they also knew that the two years and six months 
would not expire until January 31st, 1872. (In fact, the 
life of the Commission was extended from time to time, so 
that, as stated above, it did not expire until November 201 
1876.) 

Thus, although the general partnership formed by Fouke 


and Key, by that instrument of the 24th September, 1869 


was limited to the 24th September, 1871, the Mexican Com- 
mission itself had a life to last at least until the 31st January 


c> 


following—over (4) four months longer—a not inconsiderabl 


pene 
ceed 


months 


period, in comparison with that of a twenty-four 
partnership. 

Nor is that all: it was also provided by Article IV of the 
Convention, that the total amount of awards on one side 
should be deducted from the total amount on the other, and 
the balance, to the amount of $300,000, should be paid. at 
Mexico or at Washington (as the case might be), within 
twelve months from the close of the Commission, and the 
residue of the balance in annual instalments thereafter, until 
payment in full. 

Of necessity, therefore, it was contemplated that the agree- 
ment for an equal division of the fees to arise from the 
Mexican claims was to continue until longer than the part- 
nership; in other words, until the conclusion of the labors 
of Commissioners and Umpire and the distribution of the 


Wards ‘iLWwHooOLVY Indehntit period, certalnly sixteen months, 
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Conceding for the sak rrcument that there was a dissv- 
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special agreement, and (assumiIny a dissolution) no claim 


being made Of any abrogation oO! the agreement or allow- 
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agreement to divide the Mexican claims fees was independ- 
ent and continuing by reason of that fact, much light 1s 
thrown on the relations of the parties by the settlement of 
the fee in the Jonas Marks & Co. case. 

DeCastro says that the Marks case stood on the same foot- 
ing with the Weil case as to distribution of fees among the 
parties to the agreement of August (Rec., 55-56)—that is to 
say, that of the fee Key was entitled to one-half, and the 
others to one-sixth each, so that should DeCastro’s propor- 
tion of that fee be about $1,700 (the amount he says he re- 
ceived in settling with Cain, as member of the firm of Jonas 
Marks & Co.), the proportion of each of Fouke and Hays 
would be the same and Key’s would be about $5,100. In 
fact, however, Key admits receiving only about $3,600. 

DeCastro’s receipt to Cain is instructive (Rec., 51, 56): 


‘or value received I hereby transfer to L. B. Cain all my 
rights and fees arising out of the claim No. 639, awarded to 
Jonas Marks & Co. by the United States and Mexican Claims 
Comniission. This fee having been agreed on between the 
claimants on one part and the firm of Fouke & Key, attorneys, 
on the second part, and as H. 'T. Hays and myself are in- 
terested with the parties of the second part in the prosecu- 
tion of the said claims, I hereby by the present acknowledge 
receipt in full of my individual fees, as agreed and under- 
stood to be by all parties concerned. 

Done at the city of New Orleans, State of Louisiana, this 
2nd day of June, A. D. one thousand eight hundred and 
seventy-six. 

(Signed) JB. O. DECASTRO. 


This was in June, 1876, six years after Key says the Sep- 
tember partnership was vacated and three years after Fouke’s 
alleged return from New Orleans; and the _ respective 
amounts received by DeCastro and Key show very clearly 
that Key’s amount was in accordance with the September 
agreement; for by that agreement Fouke’s one-sixth and 
Key’s one-half were to be added together and the sum 
equally divided, while DeCastro’s proportion would still be 
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OCTOBER TERM 1887. 


EN Ou 


HENRY E. DAVIS, Adm’r d. b. n. of PHILIP B. - 
FOULKE, deceased, Appellant, 22 


f US. 
HETTIE ANN KEY, Ex’trix JOHN J. KEY, deceased, | 
Appellee. 
BRIEF IN BEMALF OF APPELLEE. oe 
JOHN PAUL JONES, a 
HEBER J. MAY, ‘ 
| Counsel for Appellee. 
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Presa of Thomas MeGili & Co., Washington, D. C. 


IN THE 
Supreme Court of the Clnited States. 


October Term 1887.—No. 7. 


HENRY E. DAVIS, ApmM’R pb. B.N. o—F PHILIP B. 
FOULKE, Drecrasep, APPELLANT, 
HELLIE ANN KEY, Ex’rrrx JOHN J. KEY. 
DECEASED, APPELLEE. 

BRIEF IN BEHALF OF APPELLEE. 


Little need be said on behalf of appellee, except to state 
the facts, as they appear uncontradicted in the Record. 

On August 10th, 1869, appellant's intestate and appel- 
lee’s testator, together with HH, s¥ Llavs and Jacob Q), De 
Castro, formed a copartnership, “ for the purpose of prose- 
cuting claims in behalf of the citizens of the United States 
of America against the Government of Mexico, and of the 
citizens of Mexico against the Government of the United 
States of America,” 

by its terms, it was * agreed that all fees received under 
this copartnership should be divided—one-half part to said 
Key, the other half to said Foulke, Hays and De Castro.” 
(Record, p. 7, fol. 21.) 

Foulke and Key afterwards, to wit, on the 24th Septem- 
ber, 1869, entered into a separate agreement, whereby a 
general partnership for the practice of the law was formed. 
One clause provided as follows: 


“It is understood and agreed that all sums received by 


PERRET RATE RENE AH RENAR DOPOD 


said Key or Foulke under an agreement of partnership 
heretofore formed by said Key, Foulke, H. T. Hays and 
J. O. DeCastro. shall be equally divided by said KFoulke 
and Key.” (Keeord, 
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| 118 partnership was to tast for tne period or two vears, 
A s 

} eee ™ : ’ 1 i 

and each was to g@ive bis undivided attention to the business 


ce } hes P ‘ <n aw " _ > mr? 
of the firm. Foulke never com} 


ied with the terms of this 
agreement, but on Apri 2d, 1870 (Rec., p. 66, fol. 192, 
appellants brief, p. 14), accepted the position of Public Ad- 
ministrator in New Orleans, which he held until after the 
expiration of the two years specified in the agreement dur- 
ing which the partnership was to continue. During all 
this time he resided 1n iNew Orleans (Rec., p. 67, fol, 194 ly 
and could not have given his “ undivided attention ” to the 
business of “ Foulke and Key,’’ because he was holding a 
very lucrative and important public office. After leaving 
this office in 1872 or 1873, Foulke came to Washington 
and occupied the same office with Key for a time, finally 
moving in Oo an otmee ot his Own in ms | ey street, (Kee., VD. 
66., fol. 193.) There is no pretense that Foulke ever 
attempted to enforee the agreement ot Septem ber 24, 
1869. On the contrary, it appears very clearly from the 
testimony of Mr. Crawford (Rec., p. 59) that the firm of 
Watterson and Crawford employed Key to assist them in 
the prosecution of certain claims against Mexico. 

This was as early as March, 1870 (Rec., p. 63, fol. 183; 


p. 64, fol. 185), and Foulke afterwards declared to Craw- 


ford that he had nothing to do with the business thev had 


_, 
4 e 


given to Key. (Rec., p. 61, fol. 177.) If Foulke had 


not considered the agreement of 24th September canceled 
by his acceptance of the office of Public Administrator, he 
would certainly have asserted his right to share in the pro- 
ceeds of these cases equally with Key, because the part- 
nership therein outlined was general and equal. If, on 
the other hand, he considered that that instrument had 
been canceled, or that it had never -gone into eftect, he 


~ e 


a 


would have made no claim to share in the Watterson and 
Crawford cases under the contract of August 10, 1869, 
because he was by its terms only to share in such claims as 
might be secured by himself, DeCastro and Hays. His 
avowal to Mr. Crawford, therefore, that he had no interest 
in those cases which his (Mr. C.’s) firm had put into 
Key’s hands in March, 1870, was, in effect, a statement 
that the agreement of August 10th, 1869, was still in full 
force and effect. It also appears from tke evidence of 
byrne (Rec., p. 68, fol. 196) that in 1873 or 1874, after 
the award in the Weil case (the one involved in this con- 
troversy), Col. Foulke and Judge Key had a dispute in 


iy 


their office touching ouike’s interest in a certain case. 
Mr. Byrne says: 


‘IT remember a particular occasion of dispute between 
Judge Key and Col. Foulke very well relative to the fees 
in some particular case. What the particular case was I 
do not remember now, but the controversy was ended by 
Col. Foulke suggesting that I take down on a piece of paper 
all the cases in which they were interested together, and that 
Judge Key produce his large account book, which he did. 
They then Sat down together at one desk, and [ at another, 
and they called off specific cases iu which Col. Foulke was 
interested with Judge Kev; and my recollection is that the 
memoranda which [ made was compared with the entries 
in the book, and to their mutual satisfaction. ‘That is the 
only occasion in which I know of any controversy.’’ 

The witness was on the most intimate terms with Col. 
Houlke (Rec., p. 70, fol. 202), and acted as clerk and 
amanuensis for both parties (Rec., p. 66, fol. 190), and he 
says that whatever dispute there may have been, lf any, 
between the parties interested in the Weil claim was ami- 
cably adjusted (Rec., p. 68, fol. 198.) 


“(. Do you know whether. any adjustment as between 
Col. Foulke and the defendant, or any other associate, in 


point of interest as counsel in the Weil case, was made 
during the lifetime of Col. Foulke ?” 


| 
| 
| 
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“A. Yes; I remember that with great distinetness, be- 
cause Harry Hayes came on here specially for that purpose. 
Bovnton, Hayes and De Castro were interested parties in 


the Weil case and were employed by Benjamin Weil. We 
met at Willard’s Hotel, and Ll was informed bv Boynton 


. } ? ’ } ° , uF : 
and Foulke that they had come to an amicable arrange- 


ment and that the interest of each party was segregated 


- <® . ' a . ‘ . 
and speelified in the amount that each was to receive. 
3 


«2. Are you positive in your recollection that this in- 
{ . - he 41 ¥ 7 * ’ 
formation was communicated to you directly by Col. 
Koulke himself ? 


‘A. Ob yes. [ think I remember it quite distinctly.” 


This amicable a ijustment is evidenced by a document 
signed, sealed, and recorded in the office of the Recorder 
of Deeds for the District of Columbia. (Rece., p. 9.) It 
reeites all the tacts: it sets forth the various interests, and it 
ixes that of John J. Key at one-fourth of said award (p. 

10, fol. 81), and that of Philip 3. Foulke at elght and one- 
third (83) per centum, after making certain deductions. 
Every person then (November 5, 1875) claiming an inter- 
est in the Weil Award was a party to this instrument. 
‘This was in exact accord with the original agreement of 
August 10, 1869, and totally ignored the instrument of 24th 
September, 1869, which had by mutual consent of the 
parties thereto never been acted on or considered in any 
way binding. 

The Record fails to disclose a single objection to have been 
raised by Foulke, or a single suggestion to the effect that 
he was entitled to more than eight and one-third of the 
Weil award. On the contrary, the last act of his connected 
with this now famous case was to declare, over his seal 
and signature, that he was entitled only to this amount. 

The decree of the Court below should, we respectfully 
submit, be afhrmed. 

JOHN PAUL JONES, 
HEBER J. May, 
Counsel for Appellee. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1884. _ 


“re 
No. map 551 AY A 1 >| 


: THE DAVENPORT NATIONAL BANK, PLAINTIFF IN 
> '  BRROR. 


US. 


THE BOARD OF EQUALIZATION IN AND FOR THE CITY 
OF DAVENPORT TOWNSHIP, SCOTT COUNTY, IOWA, 
THE COUNTY OF SCOTT IN THE STATE OF IOWA 
ET AL. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF IOWA. 


FILED AUGUST 6, 1884. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 14. 
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THE DAVENPORT NATIONAL BANK, PLAINTIFF IN 


ERROR, 


THE BOARD OF EQUALIZATION IN AND FOR THE CITY 
OF DAVENPORT TOWNSHIP, SCOTT COUNTY, IOWA, 
THE COUNTY OF SCOTT IN THE STATE OF IOWA 
BHT AL. 


THE STATE OF IOWA. 


FILED AUGUST 6, 1884. 
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DAVENPORT NAT'L BANK VS. BOARD OF EQUALIZATION, &¢., ET ALS. 1 

l On the 23d day of Feb., 1884, the Davenport National 

jank (app'l’t in sup. court of Iowa) filed in the office of the 

clerk of the sup. court of Iowa its printed abstract of the record, 

said abstract, together with the endorsements thereon, being in the 
words and figures following, to wit: 


9 “Supreme Court of the State of Iowa. April Term, 1884, at 
Davenport. 
DAVENPORT NATIONAL BANK, Appellant. 
US. 


BOARD OF MQUALIZATION, Ctc., and COUNTY OF SCOTT, Appellees. 


Appeal from the Judgment of the Cirewt Court Affirming the Action of 
the Board of Equ. ization. 


A. J. Hirschl, for appellant. 
John C.. Bills, for appellees. 
SAME 
AT 

BoARD OF EQUALIZATION, etc., and Crry oF DavENPoRT, Appellees 

Submitted on same record as above. 

C. M. Waterman, for appellees. 

Appellant's Abstract, also Assignment of Errors and Brief. 

a Petition. 
To the honorable Board of Equalization of Taxes in and for city of 

Davenport Township, Scott county, Lowa: 

Your petitioner, the Dayenport National Bank, respectfully shows 
that it stands assessed upon the assessment roll for 1883, now before 
your honorable board, as follows, to wit: 


$200.000 
40.000 


—_——_—— = <= om <a «mann 


Capital -—- Regs ey epee 
Surplus - SE PIE Se ete Mea ag Nets ASN | SE De Oe 


$240 000 
30 per cent. of which is assessed______. eR Se eh eet Pease a ae SS4 000 
' 


ils ania a oe Ne oe OS er as Oe Ae Fi a eae 7,170 


ROS.S350 


And that therewith is given the particular description of said real 
estate, as alsoa list of the shareholders in said bank, with the number 
of shares and values of same assessed against each. 

Your petitioner states that under section 819 of the code of Lowa 
of 1873 it is made the agent of each of its shareholders, for the pur- 
pose of securing the collection of the taxes upon said shareholders 
for their said shares. 

Your petitioner states further that among said shareholders are 
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the following, on 


number of 


ively, 


Albrecht. 


Allen, 


Ballord, 
Ballord, 
Bawden, 
2 
Campbell, Ch.., 
Collamer 
Churehill, . 
Davenport, 
Dillon, 
[ lecke TY, 
Decker, \ 
Downs, 
mee 


ried. 
Ie S| 


isch man 
a 
Gilman 
ray, Wes, 
Golacmith Kst., 
Hills, Geo. 
Hewitt 
Iles, T 
Kincaid, 
Lee, Lydia M., 
Lindsay & Phelps, 
Myers, 
Miller, 


()tto. 
Cora M. 
Dorey, 
; Ben}., 
wen 


E. S., 


Kst.. 


Chas. . 


rs 
J. &. 
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Severin, 


shares al 


W. 
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‘., twenty s 
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ten shares____- 
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SIX 
five shares__ 


DAVENPORT NATIONAL BANK VS. 


id assessment list for 1883, together with the 
id assessed values against each of them, respect- 
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650 
1,586 
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S40 
O36 
2,478 
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420 
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Nutting, Ida E., 


Ochs, 
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Price, Jas., 1 
Lillie L.., 
ie 3 Me 
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THE BOARD OF EQUALIZATION, &¢€., ET ALS. 3 


Preston, J. His, $0 Siaiee eo Sc Ba no Ngee ere eS $490 
Hicnaruson, Jennetie, ton slieres.é «oon 120) 
Robinson, Spencer, I i er oe 12 
Robinson, D. T., one hundred shares________ ee te t 200 
Renwick, Wm., one hundred and sixty-five shares. ..._.- 6,930 
menwick, Eismh. Pak. ter aharee os oe 120) 
Sherman, eS . SITES BR ss oc cs She 1.680 
pata, S. I. OMe WERRIER Sharh. 3. ne oi ee t 200 
omnia err, Enc SE a a ns a es 126 
SCnvicker, Lx, SEE VG SRPOR eon ic os ecco 2.730 
Schricker, J. G., fifteen shares__._____ CLE feat weer rier eS SA 650 
OPCRReT, ATK Bs: CROC MOTOR. 6.5 snes 126 
iexets, ont. twenty shares... 2. 2 S40 
Paul, p dees ten ES ee OTTO RI Gey NY Sate ie 190) 
rill, Hkenry, twenty- shares... .... 2.2... tubaasis 840 
French, Geo. H., fifty nn ee ee 2.100 
French, Geo. H., trustee, sixteen shares___._____ ._ _____- O72 
Tiffany, A. 8:, twenty-four sharee___. .... .. -. -s-.. 1,008 
‘Thomas, K. L., ten shares__. sa elise diab soe ss acne ka lah ta a oc adaieas 420 
Trotter, Mrs. A. H., twent y-two shares_______- peepee REA eo! 924 
Watkins, C. 8., twenty- en Wai Se os ee 1.050 
Watkins, Mary F., twonty snare’... . 2... sn nk ck 840 
Weathine, Mary Ti, V0 Ce oo ion ks kn ck 210 
Willis, John, two:shares___.._.._~_- Rprmynennety Rear it ese cls 834 
Manders. M. A. nitte SAAVOS. 3k. ec ue ase is ahign <a 315 
Vineent, C.S oss a ay 126 
Haight, W. K. fty-two shares____ _---- 2.184 
Sears, Isaac H., ‘fi ty-two cts 2,184 


And your petitioner states, in behalf of itself, In lis own corporate 
capacity, organized under the laws of the United States and the 
acts of Congress, and states, in behalf of itself, as agent as 

6 aforesaid for the said shareholders whose names are above 
forth ; and your petitioner states further, in behalf of the 

said shareholders whose names are above set forth, and of each of 
them, that the amounts set opposite their names on said assessment 
list, on account of their said shares, are erroneous and excessive and 
illegal, and your petitioner prays in itsown behalf and as agent, and 
for said shareholders and each of them,that the said amounts against 
their names, respectively, be cancelled and stricken from said as- 


sessment roll or list. 


And your petitioner shows that said amounts are erroneous and 
excessive, because there are now in said township two savings banks, 
organized under the laws of the State of Iowa, having in capital 
stock together $ $350,000, divided into shares of $100 ea | h, said shares 
being held by individual citizens of said township ; st pas shares are 
now, and for some years last past have been, from twenty, per cent. 
to fifty per cent. above par; they do now earn, and for some years 
last past have earned, from ten per cent. to fifteen per cent. annual 
dividends. Said two banks have, in deposits, $3,200,000 or more, 
and yet said shares in said savings banks are not taxed on said as- 


% 


dieipatteede ee 
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sessment roll or list, either against said banks or against the share- 
holders therein, and said shares in said savings banks are, by the 
laws of the State of Iowa, exempted from any and all taxation. 

Your petitioner shows further that there are in said township only 
two other national banks besides itself; that all three have together 
$400,000 capital, and not over $1,300,000 deposits, and that, there- 
fore, by reason of the premises, your petitioner and its said above- 
named shareholders, and each of them, for that their said shares 
are taxed, and for that said savings banks’ shares are not, your pe- 
titioner and its said shareholders are “denied the equal protection 
of the law,” contrary to the Fourteenth Amendment to the Consti- 
tution of the United States, and the said shares above set forth are 
taxed “at a greater rate than Is assessed upon other moneyed cap- 
ital in the hands of individual citizens ” of said township. 

Your petitioner states further that 1t 1s ready and willing 
to be assessed in just the same manner as said savings banks 
are, under the laws of the State of lowa, to be assessed and 
taxed, to wit, upon “its paid-up capital,” the tax on same to be 
“levied upon and paid by the banks, and not the individual stock- 
holders,” under section 28, chaptér 60, laws of the Fifteenth General 
Assembly. And your petitioner states further that all its capital 
stock has been paid up, to wit, $200,000, and that the same is in- 
vested in part in real estate, for which real estate your petitioner 1s 
properly assessed and taxed, and in great part In non-taxable bonds 
of the United States, and in other non-taxable forms; and your pe- 
titioner 1s ready to prove that it has not more than ($50,000) fifty 
thousand dollars of such capital stock invested in property or secur- 
ities of a taxable nature (aside from real estate ). 

Your petitioner states further that it is a rule adopted by the 
assessor and sanctioned by your board, to place on said assessment 
roll or list not the full cash value of assessed property, but an amount 
equal to thirty-five per cent. of the same; wherefore your petitioner 
asks that it be taxed upon thirty-five per cent. of said $50,000, and 
that there be assessed against it the total of $17,500 upon its per- 
sonal property, and that there be nothing else assessed or taxed 
against it (excepting said real estate) or its said shareholders, whose 
names are above set forth. 

Your petitioner states further that it is ready and prepared to 
prove, by competent testimony, all and any of the facts hereinbefore 
set forth, and asks for opportunity to do so, and prays again, as 
aforesaid, for the cancellation of said amounts against said named 
shareholders, and for the entry of an assessment against your peti- 
tioner in the said sum of $17,500 in lieu thereof. 

THE DAVENPORT NATIONAL BANK, 
By E. 8. BALLORD, tts President, 
And G. E. MAXWELL, tts Cashier. 


STATE OF Iowa, | 
Scott County, | 
‘és G. E. Maxwell, being first duly sworn. do on oath SAV: That | 

am the cashier of the said bank; that I have heard read the 


eo . 
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8 foregoing petition, and that the contents thereof are true, as 
I verily believe. : 
G. E. MAXWELL. 
Subseribed and sworn to by the said G. E. Maxwell, this 7th day 
of May, 1885, before me. 
[ SEAL. ] A. JACKSON HIRSCHL, 
Notary Publie in aforesaid ¢ ounty. 
The within petition was, by order of the board, on May 7th, 1883, 
not granted. 
OTTO SMITH, 
Township Clerk, City of Davenport Township, 
Scott County, lowa 
Notice of appeal Was duly served. 


A SWEET. 
In the Circuit Court of Scott County, State of Iowa. 


THE DAVENPORT NATIONAL BANK, Appellant, 
US, 

THe Boarp oF EQUALIZATION OF THE TOWNSHIP City OF DAVENPORT, 

scott County, et al.. Appellee. 

[In the matter of the appeal of the said bank from the action of 
the said Board of Mqualization as to the assessment against sald 
bank for taxes of 1883. 

Now comes said defendants, and, for answer to the petition of 
plaintiffs in this cause, deny each and every allegation in said peti- 
tion contained. 

JOHN C. BILLS, 
County Attorney. 
He aring. 


The cause came to a hearing upon the foregoing petition and 
een a ~ : a Sane ager Ee . 
answer before Hon. Chas. H. | Nneips, CIrcult judge, ie 8 place 
f of Hon. Nathaniel French, who had been counsel! in a sim- 
ilar case before his appointment as judge. As the testimony 
and evidence was brief, the same, together with all the proceedings 
had upon the hearing, are given here in full, as follows: 


Reporter's Transcript. 


[In the Cireuit Court of Seott County, Lowa. 


THE Davenport NATIONAL BANK ) 

Us. ey 

ra . = . rr ns, ‘ - 4607. 
THe Boarb OF EQUALIZATION OF THE TOWNSHIP CITY OF | 
DAVENPORT, THE County oF Scort, ef al. ) 


Before Hon. C. H. Phelps. | 
A. J. Hirschl, for plaintiff; C. M. Waterman, for city ; J.C. Bills, 


for county ; L. P. Dosh, reporter. 
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oe 

E. S. BALLORD sworn : 

l am fifty-three vears of age; reside in Davenport; keep a drug 
store; am president of the Davenport National Bank, and have been 
about four years; have been a stockholder fifteen years and a direc- 
tor ten years ; lived in the city twenty-six years. 


elicotteri m a ae erces wee re a ree ae iene 
2 vi wh ro A¥) vag See 


. HirsHi: State the number of national banks in the city. 

A. Three. 

| @. What is the aggregate amount of capital stock ? 

A. $400,000. 

(). How many other banks are there ? 

A. Two; the German Savings Bank and the Davenport Savings 


} 
ly 


Bank. 
@. What is their aggregate capital ? 
A. I don’t remember; they alter from time to time. 
} () Give, tO the best of your recollection and belief, the 
aggregate amount of capital of the two savings banks on 
January Ist, 1885. 
A. I can’t answer that question without going to headquarters. 


| 
| 
| 
\ 
I 


q 
iif 
ie 
i} 
i} 
ig 
:® 
= 
if 
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ai. 
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I don’t remember. 

(. What was the agyorTre 
» 
} 


cela ati 


gate capital of the three national banks 


2 


< 


: | January Ist, 1LSS3 ? 
a A. $400.000. 
if () State, if you can, the agoregate deposits of the three national 
i | banks January Ist, 1883; give it as near as you can. 
\ | (Defendants object : Incompetent not the best evidence, and eall- 
; 4 | ing for hearsay; the books of the bank must show.) 
a (Question withdrawn.) 
q (). state, if you can, the capital of the Davenport National Bank. 
i January Ist, 1883. 
i A. $200.000. 
t Q. State, 1f you can, in what that capital was invested at that 
i time. 
I (By Biits:) Q. Were you connected with that bank at the time of 
if its organization as a national bank ? 
| a: No, S1r. 
ft @. Were you connected with it prior to the time when all that 
. capital stock was paid, in the $200,000. 
| | No, sir. 
Ai | Q. Then what you testify to, in regard to the payment of that 


capital stock, and how it was invested at the time, would be from 
the books and hearsay, wouldn't it? 

A. Yes, s1r. 

(Defendants now object; incompetent, as the books are the best 
lence; objection sustained ; plaintiff excepts.) 


Ce ee 


RS ae OND CLE UOTE i re at el cect 
Pests 


pi? S Risa aginpts F 


f al 
1] (HIRSCHL:) J. state, if you please, whether the books of the 

bank have kept what is called a distinct and separate ledger 
account with capital stock for the accounts of capital stock. 
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(Defendants object, as the books will show what accounts are 
kept.) 


(). Are you familiar with the books of the bank ? 
A. I am not. 


(The further examination of this witness postponed until after 
examination of— 


GEO. E. MAXWELL. sworn: 


[ reside in Davenport; age, 37, and, by occupation, am cashier of 
the Davenport National Bank, and have been ever since I came 
here to reside, in June, 1879. 

. Are you familiar with the books of said bank ? 

A. Yes, sir. 

Q. You will examine the books of the bank and bring with you 
such books as will show the amount of the capital of said bank. Is 
there a definite account kept in those books? 


(Defendants object, as the books will show for themselves.) 


Q. Bring such books as will show the capital account, if any had 
been kept, such books as will show the capital of the bank, and in 
what that capital is invested, and has been invested, since the origin 
of the bank, and especially since January Ist, 1883. 


(Witness departs.) 


[t is conceded that assessments were made and taxes levied sub- 
stantially as shown in the complaint; 7. ¢., the assessments against 
the Davenport National Bank, with the list of shareholders. 

Counsel for plaintiff asks leave to withdraw so much of the 
1? complaint as shows the investment of its capital stock put in 
Government bonds and real estate, which is granted by the 

court. 

Petitioner asks leave to withdraw so much of its petition as is 
worded as follows: “ Your petitioner states further that it is ready 
and willing to be assessed in just the same manner,” continuing 
thence to bottom of page, except last two lines; which is granted. 

Plaintiff offers in evidence statements of the German Savings 
Bank and the Davenport Savings Bank, marked Exhibits “A” and 
‘B,” which are admitted without objection. It is admitted that 
these statements are substantially the same as those made January 
Ist, 18585. | 

It is conceded that the aggregate deposits of the three national 
banks of Davenport, in round numbers, January Ist, 1885, and since 
that time, are and have been $1,300,000. 

It is admitted that the assessors assessed all taxable property at 
thirty-five per cent of its supposed value. 


STATE OF Iowa, | ‘ 
- ’ » §: 
Scott Connty, | 


I, Louis P. Dosh, the official reporter of the circuit court of the 
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State of lowa in and for Scott county, 


foregoing four and one-half pages (together with said Exhibits “A 
are attached to the original short-hand 


which exhibits 


anda “B”’ 


do herewith certify that the 


99 


minutes) constitute and are a full and complete transcript of the 


7 


original notes in short- hand, and of allo 
in Or g of the above-me ntion eC ve Cause 


f said notes taken at the hear- 
; and I certify that this transcript 


and said notes do contain all and any of the evidence and testimony 


offered and introduced. as also all that was offered 


duced upon said hearing, as also all 
and rulings of court. 
Witness my hand on this 


28th day of January, 


and not 
and any objections of counsel 


1884. 


intro- 


L. P. DOSH. Reporte y. 


lS Said Exhibit “A” was as follows: 
German Savings Bank. Of Date April 5th, 
Assets. 

Negotiable bills. bonds. not ER a ee Se ee ae a ie 
a OR Rae pe eee a ae Mgr ee Roe om Bs i a og PR gr oN 
In. judgment peices a loc aed sie Ren i daca 
( MT he TT wid dis ss ab as si in; Sst il sis: ag inant ing ck: ta a ape nas dans Geta 
U nited Gtabes ae 
County, city; and school bonds ....... 2-22... 
Other bonds. ete eae aE el CL aA Rat eR ese 

Real estate - ain ae Ge a = on > & on en a —— a» é, a - am 
W it! othe bile a oe PO UE ped UO MNES cr TRE Rape OP, ei aes Te 
(sold colin and coupon S or, ‘7. Ss. bonds Rus vagr es ae eee ear 

Drafts on solvent banks, et Rees oer 
GIRS Sa in aoe ee eT eS eee Pee 2 Tt Re 

Lia yilities 

apt tal stock ales tate as oe Sisk os sab a as aa he tre 
npaid « ee a itr 


Lia deposits ..--- SERS NS Spas Ra 
Undivided profits on hand April & 
Peniite espera B1eO. 


$59,011 47 


Less amount of dividends and interest paid 15.897 99 


TOR Sos . 


(Duly verified.) 


Cee eR erenten gener seer ten eens che peremrmracet 


1883. 


$?2.966.3827 85 
1.900 00 
20,351 79 
2.419 65 

200 OO 
43,009 27 
4113 62 
$2,338,322 18 
1,635 23 
19.299 5] 
104. 4163 S82 
30.0385 50 


$230.000 
2.199 
2 38. j. 18 


()() 
50 
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14 Said Exhibit “ B” was as follows: 


Davenport Savings Bank. Of dat April 5, 1883. 


Assets. 

Negotiable bills, bonds, notes, ete..._____________ $1,016,286 6] 
In judgment_- aia, SSR S, A RID ee TP ane 3,924 8d 
United States Kanda on oe hend Ee Bae ire eee a Ep nrivabs 10.000 OO 
aes city, and school bonds____ aie avi | 900 OO 
$1,061,111 46 

nent estate: oo LE ae eS a SE se aa 41.2350 O9 
Kurniture 2 ire ee eae RSS cose ) 6?3 60 
With other banks... ..... Sear eee 599,921 54 
(sold eoln and coupons = Pg a eee ee ep eB he a ae eee os | A S7 +() 
SAIS DRI ee es ee laced 9,419 10 
fe eae eee rs eae ey $1.199.393 19 


Capital stock gL. i ean Rte eae pte eT oe Pie $120,000 OO 


Unpaid dividends. SP et aae UG kes, Reger eye CEC PE 30350 OO 
Sight deposits __---- FEN RIE PE REED phic EET Sie ee OO Se OPE 1.055.591 37 
Undivided profits on hand April 4, 1885___-- it 20.221 8d 

fi eee Fe a gee Le ee ee, Pecks eg ey ‘ ie = F ne SI. 199: 393 LY 


(Duly verified.) 
Decision 
Was rendered on January 25th, 1804, adversely to the bank. 
Holding that the shares in the savings bank are not taxable, but 
that, nevertheless, the shares in national banks are. 


On January 26th the appellant filed the following 


1D Motion for Ne if Praial. 


Now comes the ap ypellant and moves fora ne ¥ trial, and for cause 


states that the decision 1s not sustained te sufficient evidence, fo 
that it appears that all the material allegations ‘of appellant’s peti- 
tion were duly proved, and that none of the ailegations of the an- 
swer were proved or attempted to be proved. 


II. 

And moves also for a new trial, beeause the decision was contrary 
to law, for that it appears that saving bank shares are not by law 
taxable, and therefore it should have been decided that appellant’s 
shares are not taxable 

A. J. HIRSCHL, 
Attorney for Appellant. 


Overruled i bruary 2d, 1854. 


CHARLES H. PHELPS, Judge. 
2—897 
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Judament 


— rendered and entered on February 2, 1884, affirming the action 
» Bo: rd ¢ of Equalization ; also dismissing the appeal of the bank 
a saa ing the costs 1n favor of said | 


board and said seott county. 


Bill Of Maceptions 


by the said Charles H. | —— judge, upon the 


February. 1884. and filed with the elerk of the cireuit 
ry 


(The bill was not sent back by Judge Phelps until February 11th, 
ind could not be sooner filed. By written agreement, of date Jan- 
irv 26th. 1884, filed Januarv 29th, 1884. sioned by ae attorneys 
r th lees and the appellant, thirty days were given in which 


Said bill of exceptions contains in full the reporter's note 
l and transcript, and states that appellant objected and ex- 
cepted to the decision against it. It also contains the motion 
fora new trial. with the ruling thereon, and states that appel- 
lant objected and excepted to said ruling. It also recites the judg- 


ment and States that appr lant O ects d and excepted LO the Same. 
. . rti ened by said judge, stating that 
the evidence and testimony introdneced and ad- 
duced on said hearing, and that it contains all the evidence and 
testimony offered and received, as also offered and not received, as 


- 
' 


} 1 4] &. Pte nlinese 
AiSO ali the objections of counsel and rulings thereon 


| to the supreme court was duly served on appel- 
lees’ attorney, on February llth, and on the clerk of the court, and 


An agreement in writing to waive the transcript was entered into 
by the sic for appellant and appellees, and filed with the clerk 
on February 14th. 


Assian ment of Errors. 


ry} 1? 17 } ° 
rhe a ippe llant re spect lily alleges that there was evident and 
manifest error committed by the said cireuit ecourt.in this: 


i } : . : _ ~~ : ‘ ] wis ; y oy 
|. In deciding the case in favor of appellees, a especially in 
4 ' } ; : . } ss 
determining that shares of stock in national banks are subject to 
} 
i 
i 


taxation, alt houg +h shares of. stock in the State Savings banks are 


mn for new trial. (a) In over- 

{ hat the decision was not sus- 

d by sufficient evidente. (4) In overruling the second ground 
thereof, viz: That the decision was contrary to law. 

[I]. In rendering judgment against the appellant, and especially 

(a) in affirming the action of the Boab of Equalization, 

17 which board refused to grant appellant’s petition. (6) In 


} 


dismissing appellant’s appeal from said board to said circuit 


—- 


a ae ee nme Can ee 


: 
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court. (c) In rendering judgment against appellant and in favor of 
appellees for the , costs. 

A. J. HIRSCHL 


bd 77 
j lttorne uUtoOr 4. lL) pe iant. 


Endorsed : iy Due and leg: Service accepted this 2Oth day of i eb- 
ruary, 1884. ter ©. Bills, at ty for Scott county and its Board of 
quatizat tion. . M. fis ate rman, att’y for city of Davenport and its 
Board of Equalizatio | 


1 r 10 i nas alae a ue a kien buss : 

IS & 19 And, after being argued in print and orally by counsel 
n . . - 2 oe - . a a4 ¥ 

Of the respective parties, Sala Cause Was submitted Upon 

: } ; L ] “ . . Ft P ; : 

sald abstra et, Ane, ri Seg sor aie pam ti id court, on the Lith 


] ’ Ser Reel a PRs en Mae yee . | 4 ] 
day of Jun: . 1884. < 1tSs Opinion 1n writing, the same delng li th 
| > 1} . " . 
words and ia following to wit 
20 DAVENPORT NATIONAL BANK vs. BOARD of EQUALIZATION 
Appeal from Scott circuit court. 

t? > } } t } 1) 117 } .* {+ ‘ 1? 
ft Tom an oraer OT tne Lit OUT LPM in 


This Is an appeal i ( i 
certain action of the Board of Equalization of the City of Davenport 
township, Scott county. The party herein named as plaintiff, the 
Davenport National, Bank, apphed by petition to board to cancel an 
assessment for taxes made upon the shares of stock in the bank 
This the board refused to do. | "] 
circuit court, and the action of the board having been affirmed, the 
bank now appeal lis court. 

A.J. Hirsch! for appellant; C. M. Waterman and J. C. Bills for 
appellees. 
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ADAMS, J: The appel 
tuxable in Iowa, because there 1s no valid statute in Iowa under 
which they can be taxed, a ean be none while a certain statutory 
provision is in foree in referenee to the taxation of savings banks. 
Its position is ths cit sine Cc the enactment ol the provision eh ’ 
section 28, Laws of the Fifteenth General — MeClain’s Cod: 


— 
— 
pew 
— 


¥e 519), the provision in reference to the taxati of national 
shares, Code, section 818, hae become discriminative agains national 
banks, and 1s therefore in conflict wit 
Statutes of the United States. The discrimination 1s said 
in the fact that wr der the statute respecting savings banks, the 
shares are not taxable, but merely the paid up capital, while under 


Code. Sec tion S18, national bank shares are taxable and that Live 
. ~s . s } ] 4 
burden of taxation cast upon national banks’under the statute can 


never be less than that cast upon savings banks, and may be more, 
and under certain states of facts is more. It contends that the record 


shows that in the eity of Dav enport where the appr llant Is loeated, 


there are savings banks which are subject to less taxation than 
itself 1s. 

The provision of the statute of the United States designed to pre- 
vent discrimination, is in these words: “The taxation (of national 


bank shares) shall not be at a oreater rate than 1S assessed upon 


. ata De Sennen rae ~ 
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moneyed capital in the hands of individual citizens of such States.” 
The appellant contends that savings banks shares,are moneyed cap- 
ital in the hands of individual citizens. 

The appellees contend that it is not true, as appellant claims, that 
savings bank shares are not taxable, and even 1f they are not, that 
there is no discrimination within the purview of the statute of the 
United States. The statute in reference to the taxation of savings 
banks provides that “the paid up capital of all savings banks 
* * * shall be subject to the same rates of taxation and rules of 
valuation as other taxable oe wage * %* * which taxes shall be 
levied on and paid by the banks, and not by the individual stock- 
holders.” If, as the appellees contend, the paid up capital of sav- 
ings banks is taxable to the banks, and in addition thereto, the 
shares are taxable to the sh: are holders, the appellant has certainly 
no reason to complain. The burden cast upon national banks 1s far 
less than that cast upon savings banks. As to whether savings 
banks shares are taxable, we do not determine we have reached the 
conclusion that even if they are not, the taxation of national bank 
shares is not, within the meaning of the statute, at a greater rate 
than is assessed upon other mo pk aia: There is no pretense that 
the taxation is greater than is assessed upon some other moneyed 

capital, and, in fact, upon moneyed capital generally. The appel- 
lant’s position is, that 1f any moneyed capital is favored, national 
bank oo must be favored to the same extent. But in our opin- 
ion each State May as a general proposition provide for the assess- 
ment of savings bank capital as well as other property in’ such 
mode as it may deem most convenient and effective for the collection 
of its revenue, and so long as the Legislature appears to have been 
influenced solely by each consideration, any slight advantage ac- 
cruing as a mere incident to the mode of assessment should not be 
deemed a discrimination in rates of such a character that national 
banks could properly claim that they should escape taxation or be 
assessed by some mode different from that provided in the national 
banking act. If any advantage accrues to saving banks from 
the mode of assessment which has been provided, it appears 
to us to be a mere incident of the mode, and evincing 
no desire to favor savings banks’ capital. The statute provides 
for taxing savings banks by —_? the “ paid-up capital.’ 
2] This, in the outset at least, should be equivale nt to assessing 
the shares. Later, it might not be strictly so. 
might come to have something of value 
accumulated business. 


‘cr 
_ 
t', 
i 


} The shares 
by reason of good will and 
But we cannot regard that of sufficient 1m- 
portance to justify us in making the ruling which the appellant 
eontends for. Property — In trade and manufactures by 
incorporated persons is not taxed with reference to any such con- 
sideration. The taxation of ‘ ares 1n incorporated companies which 
may have something of value by reason of good will, is not, we 
think, regarded as resulting in ‘ine quality of taxation as betiveen 
shareholders and others owning — rty similarly employed. Some 
slight latitude is allowed in modes of assessment, demanded by what 


are deemed vantratian considerations, even though they should not 


>» 


>» 


THE BOARD OF EQUALIZATION, &¢., ET ALS. 13 


result 1n absolute equality of taxation. City of Dubuque vs. Rail- 
road Co., 47 Lowa, 196. 

Besides the appellant’s shares, as the evidence shows, were assessed 
solely with reference to its capital, including its surplus. T hey were 
not considered worth more than the amount of the appellant’s actual 
assets. The result was prec Ise ly the same to the shareholders that 
it would have been if the bank capital, including the surplus, had 
been directly taxed insteadof the sem 8, unless in taxing the capital 
a deduction should have been made by reason of the form which a 
portion of its capital had taken by Investment in non-taxable bonds. 
Aside from the consideration of such deduction, we think that the 
taxation to which the appellant was subjecte d was practically the 
same as 1s contemplated for savings banks. This position we under- 
stand the Apps ‘lant to de ny. [ts shares,as we have seen, were esti- 
mated with reference to its capital including its surplus. The valu 
of national han inva would always be increased by reason of the 
surplus, where there is any, and the national banking act contem- 
plates that there shall be a surplus If « arned. Now, while the net 
profits of savings banks may all be divided and distributed in thy 
form of dividends, it is competent for a savings bank to reserve all 
or part, and in some Instances, doubtless, thisisdone. Where done, 
do such accumulated profits escape taxation? We understand that 
the appellant assumes that they do. But, in our se esi they do 
not. Weare not inquiring, of course, as to what is actually done in 
individual cases. That is not material. Our Inquiry is as to what 
the law conte mp lates. Referring to the statute in reference to st 
taxation of savings banks, we have to say that possibly it might be 
thought that 11 affords some eround for the appellant’s the Ory, It 
provi ides for the taxation of the paid-up capital. If we could see 
any reason for allowing that portion of a savings bank’s capital to 
escape taxation which results from accumulated and reserved earn- 
ings, we might thing that by paid-up capital was meant merely so 
much of the eapital employed as resulted from payments made 
on subscriptions to stock. But even then we would hardly feel justi- 
fied in holding the accumulated and reserved earnings exempt. 
Taxation is the rule, and exemption is the exception. Statutes are 
constructed strictly against exemptions. We cannot properly sus- 

lin an exemption upon a mere loose and doubtful implication, and 
that is certainly the most that can be said of the ground of exemp- 
tion ID question. The paid subscriptions to the stock of a savings 
bank constitute, in the outset, its working capital. Unpaid sub- 
scriptions, while regarded to’some extent as in the nature of assets, 
should not, of course, be taxed. The words, paid-up capital, were 
probably used in distinction from the broader term, ipital, which 1s 
sometimes understood as inéluding all subscribed capital, though 
not paid. Taking the provision in its spirit, we think that we are 


justified in regarding it as meaning that there shall be subject to taxa- 


tion all money and moneyed assets resulting from payments made 

on subscriptions, and payments made on other obligations where such 
payments are set apart and reserved as capital, or at least as not ex- 
empting any part of such capital. If we are correct in this, savings 
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And on the same day there was filed in the office of said clerk a 
citation; and the original is hereto attached, with acceptance of serv- 
ice endorsed thereon, and a true COpy thereof is retained in the 
othee of said clerk. | 


20 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
 aeaduaga of the vos becom court of the State of lowa, Greeting : 
Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of the State 
of Iowa, before you, or some of you, being the highest court of law o1 
equity of t he said state in which a deecisiot 1 COU le ee in the said 
suit between The Davenport National Bank, plaintiff and appellant, 
and The Board of Equalization in & for City of Davenport 
Township, scott 7 lowa; The County of Scott, in the State of 
lowa; the Board of Equalization in «& for the City of Davenport, 
lowa,and The City of cis port, lowa, defendants and appellees, said 
cause being No. 10854 upon the printed docket of said court, 
wherein was drawn in question the validity of a statute of or 
an authority exercised under the United States, and the de- 
cision was against their validity; or wherein was drawn in ques- 
tion the validity of a statute of or an authority exercised under 
sald State on the ground of their being repugnant to the Constitu- 
tion,or laws of the United States, and the decision was in favor 
of such their validity ; or wherein was drawn In question the 
construction of a clause of the Constitution or statute of 
24 or commission held under the Unite d States, and the decision 
was against the title, mght, pr iviles ge, or exemption specially 
set up or claimed under such clause of the said a 
or commission, a manifest error Sonened to the great damage of 
the said The Davenport National Bank, as by its com sbi t appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if Judgment * therein given, that 
then under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with wea writ 
so that you have the same in Washington, on the second Monday of 
October next, 1n the said Supreme Court, to be then and = opal he ld, 
that the reeord and proceedings aforesaid being inspected, the said 
supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 5th day of July, in the year of our Lord 
one thousand eight hundred and eighty-four. 

ISEAL. | EK. R. MASON, 
Clerk of the Circwit Court of the United States. 
Southern District of Lowa. 


Allowed by— JAS. H. ROTHROCK, 
Chief Justice oft thre Supre me Court of Iowa 
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NO. 897. 


THE DAVENPORT NATIONAL BANK, PLAINTIFF IN 
ERROR, 


THE BOARD OF EQUALIZATION, ETC., ET AL. 


FROM THE SUPREME COURT OF THE STATE OF IOWA 
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STATEMENT OF THE CASE. 


Under the statutes of the State of lowa the shares in the national 
banks are taxable at their cash value; but the shares in the banks 
organized under the state Jaws—and known as savings banks—are 
not taxable at all. It is claimed that this is a discrimination, unfavor- 
able to the national banks and their shareholders and, repugnant to 
section 5219 Rev. Stat. U.S., which prohibits a state from taxing the 
national bank shares “at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens;” and also repug- 
nant to the 14th amendment, which declares that the state shall not 


deny to any person “ the equal protection of the law.” 


The plaintiff appeared before the Board of Equalization of ‘Taxes and 
asked that the taxes (assessed under said statutes), be cancelled, and that 
the bank be taxed upon its capital (less its bonds and other non-tax- 


ables. and less its rea | estate which is specifically taxed). the Same as 
are by statutes taxable. The Board of Equali- 
refused to do this, and 


1 on 


said savings banks 


ZAtION 


ippeal, the circuit court, and then the 
supreme court, sustained the Board in its action. 
and 9-14), 


(Transcript, pp. 1-4 
SPECIFICATION OF ERROR. 


There is specified and assigned as error, and also as raising the “ fed- 
ec ‘al q 
cis 4 


uestion,” necessary to the jurisdiction of this court, the following, 


' 2) _ 
2 | tari i 


aken from the opinion of the supreme eourt of lowa, and forming the 
basis ot their decisi 1, (p L2 ot Transcript) VIZ : 
&é We have re 


63 


ached Line 


onclusion that even if they are not i. ee 
savings banks shares are not taxable), “the taxation of national bank 
shares is not. within the meaning of the statute, at a greater rate than 
Is assessed upon other moneyed capital . 

Plaintiff in error assigns this as evidently erroneous, because, 
under said section 5219, Rev. Stat. U. S.,.a national bank share 
aniuot be taxed, whilst a state (savings) bank share is exempted, 

by statute, from tax, and | 


{ 
| ; . 


ecause, under said 14th amendment, if a state 

es not tax the holder of the share in the state (savings) bank, 

(2) and does tax the holder of the share in the national bank, it is 
denying to the latter ‘ 


equal protection of the law.” 


‘+i 
Line 


BRIEF OF POINTS AND AUTHORITIES. 


Tr oe .% a oe 
lo tax a bank upon its capital 
if 


is different from and less oner- 
its shares. 


ous than taxing it upon 


Van Allen vs. Assessors, 3 Wallace, 581. 
Hubba ra Vs 


F alnaaes 9» ’ 2° 
. SUpe PrUiSOTs, 23 lowa, 130. 
a 7 7} , Or } 2s) 
VS, Luber. He) Ala.. 0 


JOw. 


Pollard 


Section 5219 protects the national 


] 
eh 


anks. not only 
Live 


against discrimina- 
rates of assessments, but also against discriminative methods and 
rules ot assessment and ot valuation. | 
People VS. Weaver, 100 U. S.. 5 15—6. 


Pelton vs. Commercial N. B., 101, U.S. 148. 
Under section 


national bank 


[] §219 Rev. Stat. U.S., the state cannot tax a 
share at ; 


t a greater rate than is 
other moneved capital in the hands o 


6 


r : 
A 


assessed upon 


individuals,” and we insist tha 


[3 ] 


shares in the incorporated) state banks are such ‘“ other moneved 


capital. 


Hepburn VS, Sehool Dire ctors. 2° Wallace. 1s } line we = | { ; . 
4 


rg3i } é pg & ° er, ; . P } **% f° — } . 
Chey are also the “ like property similarly invested, referrea to 10D 
e i e 


} t= if ' »)e) 7 
Adams Vs, Mavyor. 4D | ‘. ? ( {—H 


e * °¢ —_ ‘ 


quoting and construing the very words of section 5219, page 20 


ines 


sg? : e.. . ; 1. , . ; , . } ‘ — : - ; : : 
If the national! bank share Is taxed his ne}! than cne state Dank 1) 


} ’ > ; i | | ’ 
then the fax on the tormer should be reduced to the amount or tne tax 
on the latter. 
7 , ,* , rT, ? ; ss ‘ c™ 4 ~ ‘ } 3 yy AF 
f ity National Bank: VS, Padueah (| . >. i . ( a Ie K . # >) ( enrrai § oy. > he at 
y ’ ZAR i ; y r 
‘. (’ Thompson S N. B. CASES, IO). 
ray a ; ! } a : . re 1] } } : . YT | 
(he national bank shares are entitled to all the benefits enjoyed by 


the state bank shares. 


Pollard Vs. Aube - 65 A la.. 6:35. 


Mille rvs, Hi. ilbron. 5S ( fal, ] . >> 
¥ *, *,°* ’ _- } ‘> ‘ 
Lottin vs. Citizens N. 5... +) Ind.. 4 i. 


1] 


% ] . | v as . " ‘ > ' * ] , 4 
“As long as they (national banks) are allowed to st 
, : : iii % ¢ " ; : : + | n : S den 
footing with the citizen and similar state institutions in the matter of tax- 


> * } } . _ 
ation, they have no right to complain. 


Boyer’s Appeal ( Pa.) Pittsburgh Legal Journal, N.S. XIV, 429 (end of 


opinion. ) 
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Consequent! 


° + > : . } } 8 i . = - t 
taxation. the holder of the national bank share can claim ex m pti n 
for his. 
. his . ~ ‘a's , aol ' | ’ rs Th | 7 eyez? t Bat >, ; + . +}, 
As 1S taX 1S not void, DUT ONIV VoOldabvie, he must appear vero Live 
. | : . t* . . ; 
Board of Equalization, otherwise he has no redress. 
7 on *o ’ ¥ j] ~ Y . *) Me 
Supervisors vs. Stanley, 105 U.S., 305. 
2 « 
ah . . . } } : ae . fo ; 
IT] [The shares in these Iowa savings banks are precisely sumela 
hea al = 
to the shares in the national banks. 
Th f 7. ] > } i. > . sh ley +) mary? . thax i a 
nese (alieved) savings DanKS are such oniy ih Names they are iui 


fledved banks of discount and deposit - formidable rivals of the nationa! 


banks, and transact a very heavy business (Transcript, pp. 3, 8-9). The 
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da iaitheetaidtatadendisrndiesiaon contshthev..cne eostaie ee ee 


7 } : , Ss ~, , * , . i 
savings banks in Davenport have over $3,200,000 deposits, being 
‘ 
> f , 1] } 3. y J } j 4} id 
ei . : >s) 2% | > ry , 7 3 cy ; 7 , ; ¥ aa 0 ’ ) . se 
iriy am Z 4 a LA i if j _ rnan chil L.ii¢ j is naetLionai DOTLES UG CLItel ee “iit 
> a 
} - } ? ea ] } 
tV. According to section 9 (5) chapter 60, acts loth general asse mbly 
‘ i : ? 5 . + a4 . 2 é a o<tne \ ‘ » ie 
MecClain’s Annotated Statutes, pp. 311 ef seg.) these savings banks 
liscount, purchase, seii, ana MaKe io0ans UPON Ccolmmerclar paper, 
- - 
; ® al {* +} Lal ar ahi y 
res, DliIS OT exchange, dralts, or any orner personai ¢ pub oh rity 
. i 
> - : . | =< H . . : } : ] 7 : } ’ s . 
By sections ZU, £1 ney nave the monopoly, no one eise Can advertise 


; *% . . ’ } P } ; j j — 'y . . “2 a } 
ihis is evidently meant to be the generat law, tor section 31 allows 


any other bank to re-incorporate as a savings bank by simply filing a 


7 . > 
4 * . - « o va. 
declaration to that eftect. 


« . : . ; , . , } . @ . 
A savings bank cannot claim to be a charitable institution. 


Sheren vs. Mendenhall. 23 Minn.. 92. 


[IV In construing said section 5219, it has been held that national 
bank shares can be taxed, although “ other ( dissimilar ) 


noneyed capital Is exempt, as Tor instance: 
. : 


, 
ki 


' ' ff i > 
State and County bonds 


Uc Laughlin VS. Chadwe i. ( Heisk, Tenn., 397. 


Shares in insurance companies 


People VS. Commissioners, i Wall., 206. 


Purchase money, mortgages, and judgments (especially where taxing 
them would make a double taxation) — 


Hepburn vs. School Directors, 23 Wall., 4&Q, 


Municipal Bonds — 


Adams vs. Mayor. 95 U.S.. 19. 


And national bank shares can be taxed when state bank shares are 


not, provided, that the state by contract, made prior to the act of con- 


rress. did disable itself from taxing the state bank shares — 


Lionberger vs. Rouse, 9 Wall., 473. 
City of Richmond vs. Scott, 48 Ind., 571. 


But in all the cases in which the question was raised (under said section 
5219), whether national bank shares can be taxed differently from “ other 


re”) 
[5] 
os a 7 . , ‘* . } ; ; 5 | 
similar) moneved capital,’— viz: state bank shares— it has been held 
MUTT AOU P reeptit ne th if tne , if} na pank sa} a 2th price ;? Si] i SeCcrioOn 
5219 elrngT | f | | 4 a“ Cl >’ [ : a r = : tne S| it 
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Pollard vs. Zuber, 65 Aita., 635. 
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liscrimination Is necessary, owing to the different natures of the 
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taxables, 
Count ~ Mate YS P Py C 2 ' ) 
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ank is entitied to relief under section ZL, It Goes not need To seek If 
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under the [4th amendment. 


ARGUMENT. 


‘ upon lis Capital is different from an 
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ous than taxing it upon its shares. 
é ye a7 ‘ ] | : a } : = oe i 
“Tt is easy to see that this tax on the capital is not an equival 
of the stoekholders.”’ 


a tax on the shares 
Van Allen vs. Assessors, 3 Wall.. 581 (last line but thres 


The bank which is taxed on its capital may deduct the following, and 


} } } j ° 
pe taxed only on the remainder, VIZ; 


[ Inited States bonds. 


German American Savings Bank vs. Burlington, 54 Lowa, 609. 


State, county, or city bonds issued by the same power which im 
CO 
— 


(b) 


poses a tax, or by t power superior LO the One which 1m poses a tax, €. 


a city cannot tax its own bonds. 


Murray vs. Charleston, 96 U.S., 432. 
Hartman vs. Greenhow, 102 U.S8., 672. 


; Tek itv tax tne bonds of its own state (and 


provabiv not of the COUNTY n which it IS situate) ; neithe COUT ra 
: : — ; 
MIL V TAX ILS own or Its —T ATS — Pv nas, 
| dy ; | hat oe a aw | . 
School district bonds, which often are, and always may be, de- 
7 } 
bkATOCU non-taxable. 
ES } ’ ; 4 } j i's [. — ) ee) 
e U l'reasury notes, or United States notes. Act of March 2, 1863 
i 
ne | —_ 4 
; ) é om BiVe 
. . - Oo al Large, {UI . 
bt 
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RNLISSTOTLETS VS. Elston, 0D sa Ind... és § 


Wh Ing taxed specii lly), 1S deducted from 
capital, and only the remaind: tal | 
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it matters not, tha ~ ir the state DanKS appear to have 
i 
. , * | 
: atitral ttian ‘ . j he: 
Omparati ve i\ ALL I % ( ) ime 
' ° ' ‘ ' 
<< . . soy f 
Phe ‘Onstitutiona i i iw IS to tested, not OV what nas 
. " : j ‘ } : "hi »exth ae om | } 
pHeen aone unde! It, DI ) Vil may OV ws AULHOPILY ee Gone 


Stuart vs. Palmer. 74 N 
Al. C. N. B. vs. Maehr, 9 F. h., 885. 
Hubbard VS, Su 


‘ ‘ . > 
be POLSOTS, F, ‘ lov 1 iad. 
a ; sy Th oe j 1,4? | 
Ohio L. I. & 7. Co. vs. Debolt, 16 How., 416 
y ¥*, 77 : 1 
(rateh vs. City jf vi 


Hubbard Vs, Super 


eapttal of state organizations, 
S, 1t 1S repugnant tO 


‘ 


: 43 Soo . ~ () 
the national section 5219, 
*Plaintiff in error makes no complaint upon this point, because, although the 
te is silent upon the topic, vet the assessors have deducted from the aggregate 
of shares, so much as is specilically taxed as value of real estate. 


of 
statu 


L7] 


because the former could diminish their taxable capital by amount in- 


vested in real estate. and the latter could not. 


Pollard vs. Zuber, 65 Ala., 635. 


(It will be remembered that there ean be no deducting Of non-tax- 
ables, not even of government bonds, when the tax 1s upon the shares. See 


Van Allen Vs, The Asse SSO7TS, > Wall... O82. 


. : n , , 
It may he conceded that if the.two methods of taxation produce 
a | eae ‘ ' 
essentially the same result, that the plaintiff in error has no just ground 
of complaint ; but it is evident from the discussion thus far, that the re 
° + } } 4° H 

sult IS not the same. It may ve coneeded, AisoO, that the rate of the tax 
: | ; , Tees Pe 
Was the same Upon the state and national DANKS 1 Davenport, OUT IT IS 


urged that nevertheless there is a oreat dis rimination, because 
y | Ty » QT ae l- ob, , ic if 4 5 oT « 1] and IIS 
(cL) ne state Dank s/iare 1s not taxed at ali, and, because — 


raqyy} } : } is } } | , 4 , > ; . 
(A) [he metnods under whieh the state DANKS are taxed provide a 


. > 7 > , . , } . " } 
ditferent plan of assessment and valuation V1Z° renehing onlv the 
‘) / ' j me +} , - | } rh : | i oaturrt I -_ j mah + } 
capetal), whereas the methods of taxing the national banks reach the 
} : ae : rFQ10 ; } ; ey =, ae oe 
shares : and we know that section A219 is aesi@~nead, Not OhnLlV tO prevent 
. a 


a discrimination in rates, but also in assessments and valuation. 


People VS, WW aver, LOO | - De 545 ath. 


$ + > 
_ ; y Tes J Jy) 
/ elton VS, ( oOnvmereciat JV. D.. LUV 


L | Under section 5219 Rev. Stat. U. S., the state cannot tax a 
national bank share at a greater rate than is assessed upon 
“other moneyed capital in the hands of. individuals.” 

Since the enactment of section 5219 this court has not passed directly 
upon the question whether the words “other moneyed capital ” mean 
state bank shares, and whether they mean shares in such state banks as 
the afore-mentioned savings banks: but this court has said that these 
words —“ other moneved capital ”’”— would include “ other investments 


‘In stocks,” 

Hepburn vs. School Direetors, 23 Wall., 484 (9-10). 
also, “like property similarly invested.” 

Adams vs. Mayor, 95 U.S., 22 (7-9). 


Now, our position is this: that all incorporated banks should be taxed 


alike (although they may be taxed differently from railroad companies, 
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insurance companies, and others), and our contention is further, that the 


. y | ; me 
Shares OF all mneorporated DAaANnKs should be taxed alike. 


Che shares are distinet and ditterent rrom the capital or property Ol 
; 


the bank: but a share in one bank 1s just exactiv and precisely the same 


f property as is a share im any other bank. 


[In any bank the shave rises in value in accordance with 2ood mManage- 


. . . . ¥F } . ,* 
ment, location, palronape Dronts, dividends, accumulations, and falls 


mm § i 


oain With the absence oT these elements 


a 
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. oe eer 
in thelr own hands it 1s “Imply 


SEAL SSeS es 
is ean * 


fe 
s 


money. but 1 thrown together and made the h/asis O} banking, and 


eS PS 


29 , ‘ » | ; } .] } F } } : en ; , 
especially of incorporated banking, then the share held by each is some- 


ng different from merely | proportionate interest in the face value 


= x at. eave BN ae PIR 

mat Sates 5a Re tS 3 Seat Fe eT 
Saal bad aS aap GT Ae Mle eo LR Ray anes 
me 


Che eapital of a partnership bears no resemblance to bank stock. 
lt pwhers enjo' t }>t Viieves 
Chi f VS i /tl 7) i 4 i] i 

if rie sf} r¢ ig os trig §2 e ‘t} . 1. ‘ly T rye t} a] bys } iF 

i ul nore pal ICulaPriy O Nationa alliv 


the same reasoning will apply throughout to shares in banks 
} 


cor porated under state laws, and to the afore-mentioned Lowa SAVINGS 


, 
j 


a . er 


Thev start out with a capital, which they use as a basis of banking, 


e., on the strength of which they invite deposits, use and enjoy the 
profits of the same, are held out to the public by the state as being reli- 
able, for if not so, the auditor must wind them up, and yet shareholders 
ire exempt from liability for the debts of the concern (excepting to a 
small extent, and no greater than national bank shareholders); this ap- 
plies to savings and other state institutions, and if the savings have now 


] } ‘ 
any advantage, the others may, bv a mere form of law, at once re-incor- 


porate themselves as savings banks section oi. chapter 60, 15th (. A 


j 
° s 


or simply dissolve, and commence anew as savings banks. 


[t is only on this principle that the shares in a state bank can be 
declared subject to taxation, although the entire capital is in bonds; as 


was held in relation to Corn. Exchange Bank, in the case of 


People vs. Commissioners, 4 Wall., 244. 


[9] 

The capitals of the (incorporated ) banks in lowa are used, not merely 
as is the money of individuals, to be loaned out, but indeed as a basis of 
banking, on which to enjoy the profits earned by sums which may 
amount. to ten times the original capital; and as aiready seen, these (so- 
called) savings banks have the fullest discount powers. 


Why then is not a share in one of them just exactly the same kind of 


property as is the share in the national bank? And if A’s share in the 
national bank is taxed, and B’s share in the (alleged) savings bank is 
not, then is it not the fact that the taxation on A’s moneyed capital (viz: 


oe 


his share), is at a ovreater rate than is assessed Upon other moneyed 
capital ” (viz: B’s share), “in the hands of the individual citizen” (viz: 
in B’s hands)? And if A invests $100 in a national bank share, and B 
invests $100 in a state bank share —#in a share of a (so-called) savings 
bank in Iowa— have they not both “ similarly invested” their money ? 
[f not, will counsel for defendants kindly give an instance of how and 


} . a ‘ ‘7 . 2 e« 
hen their moneys would, or could, be “ similarly invested : 


Sut it mav be insisted that the national bank has the “ cireulation.” 
and that therefore a share in such a bank is entirely different from a 


share in a state oreanization. 


Let us see: In the best event the circulation should only enhance 
the value of the share; why should it make any difference if bank A 


starts out with $50,000, and has, say, $42,500 given it by the United 


States; or if bank B starts out with $50,000, and has $42,500 earned in 


a few years? In either case the share would have the same value, with 
this exception, that in the latter bank the shares should be higher, for it 
absolutely owns the $92.500, and can “divide it up” at any time, 
whereas bank A has only the usufruct of the $42,500 (the circulation), 


and must account for the principal to the government. 


This matter of circulation is a very sma/l advantage; many banks do 


not even draw all they are entitled to. But.how little siznificance has 


} 


“circulation” when compared with deposits? It is from the latter that 
dividends are earned ; now, national banks are prohibited from loaning 
on real estate, but state institutions may, hence they make long time 
loans, and by earning interest steadily, are in position to pay interest to 
depositors ; this interest (small though it is), attracts deposits, which in 
turn make increased dividends to the shareholders. So state banks have 


all the privileges that, and more than, the national have. 


Moreover if the “cireulation” enhanees the value of the shares. and if 


the shares are taxed at their cash value (as the law requires), it follows that 


[10] 


the State really manages to obtain a tax from the circulation, as indeed 
it should, but equality and equity require (and section 5219 demands) 


that the State should then also levy the same tax on the savings bank 
, : : . _ 1 : . : . 7 
: shares, which also are enhaneed, if not by circulation, then by other ad- 


vaptaves. and mav be (and are) mueh higher than the national bank 


But even if the “circulation ” is a positive and unequalled advantage, 


stil} the State could not therefore Impose on the nationa! banks a more 


onerous system of taxation than it imposes on its own: I It could, iT 
a © all the railroads which happen to be oreanized under the ac 
micht tax all the railroads whieh Happen Co be organized under the acts 
> ° } } : } . ; ] 
ot congress, and exempt those organized under state laws; or tax all 


3 Pais Ss — ee ae : y . t< } ar " 
tnose \W hieh receive a DonUS, Or land wmrant, or even protitable mall COl- 
tract trom coneress, and exempt others: or tax only the eapital Or state 


PALIPOUCs 


" ’ 5 ° } } } ~ 7 _ . ] y 1 . 
Iter deducting Gebts — leaving nothing’), and tax the shares 


' I . ' — ‘ . 1» 
tf those organized under acts of congress, 


od Oy 

alain e A, Ahad, ohh & 1 Se ee ee ; itive ‘ lv: tama <« 

MmVen AaMILtLINe Lilet Lilt pPUCULALIOLS Is a Post ive cl Vahtage, cl 

bonus, a gratuity, yet if Was vranted OY COoneTess, and congress had Its 
, , . . >. r | » « ,* 

own wood or bad) reasons for oranting It. | herefore, it Is not for the 


ais 


fate to nullity the privileges thus bestowed, by placing Upon Its reciprent 


" . . } : - 
a method ot taxation more onerous than that imposed Upon the com pet- 
: ‘ 
Ing Stat reaniZat ~ 
; ; 1] ? 7. +} ’ | 
Phu liiustration, we wlll cite the analogous railroad) case of — 


, 


Worth vs. W. & W. R. R. Co., 89 N. C., 291; S. C., 45, Am. Rep., 


wi 


s 4 ° . . P } : i 4 \ . . > 
In which it appears that DY a prior (enarter) contract the shares ln a 


railroad were exempted from taxation: tl 


— 


e railroads which were char- 
tered afterward did not have this privilege. The legislature attempted 
to make things even by taxing the former company upon its gross earn- 
ings, and the latter upon its shares : but the court held that these 


thar ys ] 
at i 


Py ° . . a . fe | 
thods of discriminative taxation could not be used, and that as the 


granted to 


former company had had the exemption of its shares validly g 
hat privilege could not be counteracted by a method of taxation 
which would take from the company another tax, which other tax was 
so exacted from the other companies. 

Of course, a law taxing all these companies on their gross earnings 
might have been valid, and su a law taxing all banks on their shares 
would be valid; but we insist that the law taxing the national on their 


shares and the state on their capital is not valid (so far as the national is 
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concerned), although the national may have the advantage of a “ cireu- 


lation.”’ 


Ditterent methods of taxation may be used in order to effectively 


reach different taxables; as for instance, an insurance company may be 


taxed differently from a lumber company, and an express company dif- 
LO 


ferently from a bank; yet these different methods should be resorted 
only to produce equality, and not to produce inequality ; so then, in re- 


gard to banks, it must be decided that different methods should not be 


just discussed, that 


s? 


used, and for the very good reasons: First, as 
banks are the same kind of taxables, though one may indeed have a 


ae | 
it is (and has been); 


. 


circulation, and, secondly, and chieflv. beeause 
aithi the - 7 hy he St: | " = — suck ae cued ] 
within the power Ol tne state OF Lowa to make a [law wuen aS existe 
from 1868 to 1874 in lowa, and as exists how In eve ry State oO; the Union 
-by whieh all bank shares, whether national or state, would be taxed. 
Such a law would be fair and just, absolutely equal and equitable, and 
, x . y . 
could, and should, have been enacted Hence there is not even the ap- 


:, ; : ee = : , ; ° 
parent excuse to be made it) this case thal the discriminative taxX Was 


necessary in order to reach differing properties. Quite the contrary, it 


is unnecessary ; Instead of producing an equal result, as there would be 
in taxing all banks on their shares, these differing methods produce un- 
equal results, because the national banks. taxed on the aggregate cash 


value of their shares (without deductions), would be taxed much higher 


than the state banks, taxed on their capitals (which equal only the 
averegate of the shares at par), which capitals, furthermore, could be 


(and often are) greatly diminished by the deduction of non-taxables. 


In several recent cases this section 5219 is construed. and in al/ eases 


in which the point was raised whether that section prohibits a State from 
taxing the national bank share any higher than it does the state bank 


share, the decisions were that there is such prohibition. 


In the opinion 1D City National Bank vs. Padueah (U.S. ee BY 


Kentucky, 5 Central L. J., 347 (1877). it is said: 
‘“] regard the true construction (of section 5219), to be this: That 
t 


“when, by local legislation, different rates are prescribed for different 
‘classes of moneyed capital, the rates imposed upon shares of national 
“banks should approximate as closely as may be to the rate imposed 
a upon other moneyed capital of the same or similar class, VIZ: Shares 


“of state banks.” 
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In Miller vs. Heilbron, 58 California (1881), the court, after reciting 


the statutes and explaining their operation, says (p. 141): 


“Thus a reduction is allowed in ascertaining the assessable value of 


' , 
Se ; 


the shares of state banks, which is not allowed in ascertaining the 
‘‘ assessable value of the shares of a national bank. It is obvious, there- 
‘fore, that the valuation of shares ‘in the hands of individuals’ of an 
; incorporated state bank (where the value of personal property belong- 
“ing to such bank has been deducted from the value of the entire 
“ stock), must be proportionately less than the valuation of shares of an 


incorporated national bank belonging to individuals. * * * * * 


“(Bottom of page 141). So far as corporations are concerned, the sub- 
"ject of taxation, in respect to which the taxation must be ratably the 
‘same, are the shares of national banks and the shares of state corpora- 


€ e | s . ' > ’ . . $ $9 
" TIONS — In such case °* 1n the hands OT individuals. 


[In Pollard vs. Zuber, 65 Alabama, 635 (1880), it was shown that by 
the statutes state banks could deduct their real estate and be taxed upon 
the remaining capital. ‘The national banks could not do this. The 
court shows how a state bank, with $100,000 capital and $59,000 realty, 
would be taxed only on $50,000 capital; but a national bank would be 
taxed on the aggregate of shares, viz: $100,000, and also on the realty, 
ind coneludes that the act taxing the national bank shares is invalid, 
SAVING = I he pro CSS ot assessment on the capital stoek in the one Case, 


and on the shares in the other, operates with objectionable partiality.” 


In the case of Loftin vs. Citizens N. B., 85 Ind., 341 (1882), the 
court says (page 349): “The law of congress is paramount, and it ea- 
* pre ssly forbids disei imanation mn favor of the banks of the state against 
“national banks; and notwithstanding, therefore, the letter of the 
“statute of the State may require the assessment of national bank stocks 
“at their full value, without deducting for real estate, the deduction 
‘being allowed in favor of other banks, under the laws of congress 
‘it must be allowed to national banks, The law of the state is 
‘not entirely superseded, but, to this extent, must be regarded as modi- 


t 


fied by the act of congress. 


in Boyer’s Appeal, Pa. (1883), Pittsburgh Legal Journal N.S. XIV., 
130, the court cites Hepburn vs. School Directors, 23 Wallace, LSQ, and 
decides that a national bank share may be taxed although some kinds of 
moneyed capital (e. g., purchase money mortgages) are exempt; but, 
explaining, says: ‘“* Not only is some other moneyed capital of a miscel- 


laneous character taxable for local purposes, but, all such capital of the 


ting 
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same character as that which you desire to, exempt, that is to say, the 
shares of state banks and savings institutions.” And again: “No 
discrimination against the capital invested in national banks can be 
allowed ; if taxed at all, it must be taxed as is like capital of the citizens 
of the state;” and concludes: ‘As long as they (national banks) are 
allowed to stand upon the same footing with the citizen, and similar 
state institutions, in the matter of taxation, they have no right to com- 


plain.” 


These cases were all decided about the same time, and none of them 


| 


blyv one exception) cites an 7 of the. others, they are thus ol the 


(with possi 
most convincing weight as being independent witnesses, each by separate 
reasoning arriving at the same conclusion. 

Defendants in error have not found a single authority, and cannot 
find a single one, which declares that under section 5219 a share in a 
national bank can be taxed at any higher rate, or in any different (if 
more onerous) manner, than the state bank share. 


Kven in the course of this litigation this position (though constantly 


urged by them) has never been decided for them. 


Thus, for instance, when a case, similar to the one at bar, was before 
Judge MeCrary* he dismissed the bank’s petition because he was not 
satisfied that the state bank shares were exempt from tax, saying that 
in the absence of a decision by the state supreme court he was disposed 
to hold that the state statute did not exempt the state bank share from 
taxation, “‘especially since to give it the construction contended for 
‘would, to say the least, raise a serious question as to its validity ”’ (mean- 
ing, evidently, would raise a serious question as to the validity of that 
statute under which the national bank shares are taxed). ‘* The courts 
of the United States are very reluctant to place upon a state statute any 
construction which will bring it into conflict with a statute of the United 


‘ » . 39 . > 
states, and, therefore, render it void (meaning as before). 


So, also, in the opinion under review, the Supreme Court of Lowa 
(Transcript p. 12) does not deny that section 5219 is meant to protect 
a national bank against discrimination in taxation in favor of a savings 
| ‘ kk ¢ | 2 y . *.4 2 : ® ' . sé | wTé : + 4 +} ‘ y a) aye | y* 
bank, and says: uot Nn Our OpIHioON, eac Nn State may, aS a general propo- 
sition, provide for the assessment of savings bank capital, as well as 


other property, in such mode as it may deem most convenient and efteet- 


* Davenport National Bank vs. Mittelbuscher, 15 Federal Reporter, 225. 


[14] 


collection of its revenue,* and so long as the legislature 


been influenced solely by such considerations, any slight 
incident to the mode of assessment should 


a diserimination in rates of such eharacter that national 
perly elaim that [ a hould €SCa pe taxation. or be 


ne mode ditterent rrom that provided in the national bank 


passant, that 1t 1s a gxood deal 


who thought that people need 


a very little baby :” and fur- 


the advantag 


e is a slight one, but assert again 
please see pp. jy | of this argu- 
no difference at all whether the 

™ influence d SO Ly OY sucn Con siderations as or not. The 

not what the legislature meant, but what it has done! 
ate of lowa Cal Geny the patural conseg uences of its 


, 


is bound. the ime as ; individual. to abide by the 


lis own acts, 1t Can not escape on the ‘ didn’t-know-it-was- 


makes no difference whether 
ease. under which a 


epugnant to the 14th amend- 


equal taxation, so far as it can be prevented, is, therefore, with 
unequal burdens, prohibited by the amendment. ‘There undoubt- 
"Oo | J ool ws é 1] ave : "4 ;* lac ; ve al) at ' I » , SA ; 
e, and always will be, more or less inequalities in the operation 


legislation; arising from the different conditions of per- 


should have been mindful of the words used when construing a 

e state constitution (which, like section 5219, requires uniformity in 
when it was said by Beck, J.: The rule means “that all individuals 
‘lasses must contribute uniformly with like individuals and like classes 


} 


urden of taxation.” 
Warren vs. Henly, 31 
nd Adams, J. J.:  “ But inequality in taxation resulting from necessity 
is one thing, while inequality intended and avowedly and deliber- 
ovided _— y st: te Cie i . ‘1 . legislature may ‘adopt dif- 
nethods of ascertaining values, adapted to the various peculiarities of 
perty * * * but this may not be done for the purpose of creating 
ty of taxation. Jt may be done to promote equality, not to effect inequality.” 
Cily of Dubuque vs. C. DD. & M. R. Co.. 47 lowa. 209. 
‘ue this clause of the lowa constitution is not before the court, and is 
volved in this case, but the citations show not only under what circum- 
a a state may “classify” property (as defendanis will argue it can), but 
also where this right of classification ends. 


er. Seer tenet _—— . 5B 
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‘sons, from their means, business, or position in life, against which no 
“foresight can guard. But this is a very different thing, beth in pur- 
‘pose and effect, from a carefully devised scheme produce such ine- 
“quality, or a scheme, if not so devised, necessarily producing that 
“result.” 

County, ete., vs. S. P. R. R. Co., 18 F. R., 399 (top). 


We may be pardoned for a few further remarks on the opinion of the 


Supreme Court of Lowa, in the ease at bar. 


They say: “ The appellant’s position is that, if any moneved capital 
is favored, national bank capital must be favored to the same extent’? — 
to which we say, that is not now, never has been, and never will be, our 
position, but our position is, that if “other ( similar) moneyed capital 
favored, then national bank capital must be favored to the same extent.” 
These suggestions may tend also to brush away the fallacious view stated 
at the conclusion of the opinion in the case at bar (Transcript 2 14 ) 
‘The claim that national bank shares cannot be taxed unless the shares 
of savings banks holding non-taxable securities are also taxed, is sub- 
stantially disposed we think, by People vs. Commissioners, 4 Wall, 
256.” As to which, we beg to say, that it is not disposed of at all by 
that case ; for in that case the national shares were claimed to be exempt 
(not because state bank shares, but because insurance company shares, 
and deciding adversely to this claim, this ¢ ‘ourt, disposing of tie 


Tara i. 
were ) ; 


point in about a dozen lines, says: “ These institutions” ( insurauce 
companies ) “are not within the words or the contemplation of con- 


‘“oress.’? * * * “There is not much danger to be apprel hended of a 


© 


‘discriminating tax in their favor prejudicial to the * * * * rights 
‘of the shareholders in these national bank.” 


Now can that be extended to embrace other bank shares? Had the 
question been, whether national bank shares should stand on the same 
footing with other bank shares, could the Court have held that rise (state 
banks) were not in the “ contemplation ” of congress, or that there was 


‘not much danger to be apprehended of a cuadaian a 


We know the contrary ; for the actual danger of discrimination, and 
that which congress guarantees in section 5219 to protect us against, is 
the danger from other banks, especially incorporated ones, as private 
banks flourish mostly only in small places, where no kind of incorpor- 
ated bank is apt to be established. And yet, we see that even against 
private bankers we have protection, as in — 


Pelton vs. C. N. B.; 101 U.S., 539. 
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Why not, then, against incorporated banks? Have we not seen ( page 


a, | 3 } es y > a4 “) 
i, SUpPTCG. } that tnelr shares are moneved capital : 
| » 


Thus it is evident that there is nothing in this case of People vs. Com- 
roners ( decided in 1866 ) adverse to our claim, but even if there can 

be any inference drawn therefrom, it must be cancelled by the later ex- 
pressions of this court in the Hepburn and Adams cases, which show 
that share s are ** other moneyed capital,” and which especially embrace 
those where the investment is similar ; and as we have asked counsel, we 


ww respectfully ask your Honors to state how you can get anything 


.* 4 . . *1 J } } | — . . er ° 4 
VV hieh is more similiar to a OaANK Share, than 18 another bank share : And 
; 4 e? | + — . } * m f t | | 4 ’ 
not do to answer that it must be a share ina state bank oT issie, 


o ' , . } ? : I — 
ror these are long since obsolete, and were so at the dates of the two 


deeisions last above mentioned. 


[i] The shares in these Lowa savings banks are precisely similar 
to the shares in the national banks. 

The only difference between these banks is, that the former is organ- 

ized under the state law and the latter under the act of congress. The 

powers and privileges of the banks, and the liability of the stockholders 


coestions as to the “ circulation 


1} lL. 41 scale 
essentiatiy the same: tne various su 


have been fully considered hereinbefore (pp. 9-11). There is no reason 


| ' ri . | : - ; : ; 
why the State should favor these banks any more than it does the 


? 


national. Lhey are neither public charities nor quasi-charities. ‘There 
re savings banks, as in Massachusetts, which, being organized withowd 


Ca pu rf stock or share holds vs, ATC operated purely tor the benefit ot depos- 


itors, these might perhaps claim to be organized, at least, as quasi- 
charitable; but these Lowa savings banks, with their privileged share- 
/ders, who take the heavy dividends, 10 per cent, 15 per cent, 20 per 
on their shares, cannot claim to be even quasi-charitable merely 
because they pay the paltry 5 per cent interest on deposits. ‘There is 
iothing charitable in giving the shareholders the cream, and, with a 
flourish of magnanimity, doling out the skim milk to the depositors, 
[t isa work of supererogation to support these principles by prece- 
lents, still we cite Sheren vs. Mend: nhall, 23° Minnesota, 92, in which 
was held that a savings bank could not be incorporated under the 
statutes relating to charities, although it was urged that such a bank 
promotes economy and providence in the depositors ; and this, simply 
because “any useful employment directly or indirectly benefits others 
than the persons employed; but if it be carried on for the pecuniary 


profit of such persons, it is never spoken of as benevolent or charitable.’, 


Ere] 


(We beg to refer here to further statements on this point, found on pp. 
S—] | , supra. ) 
IV In construing’ said section a219, it has been held that national 


bank shares can be taxed although “ other (dissimilar) moneyed 
capital” is exempt, but in ad/ the cases in which the question was raised 
5219), whether national bank shares can be taxed 


hy 


(under said section 
differently from “other (similar) moneyed capital.’ viz: state bank 
rere ar) moneyea Capital, ViZ: state Dank 


shares, it has been held, without exception, that the national bank shares 


are (under said section 5219), entitled to all the privileges enjoyed by 
the shares in the state banks. 
(The principles in relation to the,foregoing have been fully discussed, 


and the authorities cited on pp. 5-7, 10-14, supra, to which we beg to 


refer. ) 


The national banks should be as fully protected under said section 


5219 (derived from act of congress of 7JS68), as thev were under the 
corresponding section in the act of 1864, because they both mean the 


Same thine 


As showing how congress regarded the change in the law in 1868, 
the following proceedings are given :7 | 
IN THE HOUSE. 
GLOBE: Second session, Fortieth Congress, 1867-8, page 801. Part 


I. The House having before it H. i, 912: 


Mr. Pomeroy: “I will state to the House very briefly how this bill 


“proposes to change the existing law in regard to taxation of national 
, ae 
“ banks and currency. 


He then narrates the difficulties and misunderstandings as to determ- 


ining the place where shares should be taxed, and continues : 


‘The committee on banking and currency have had this subject again 


‘under review. and have unanimously instructed me_ to report the 
“present bill, which proposes but a single change in the existing law.” 


And shows that the bill provides the exact place, and why, and closes 
by saying: 


“ 7 believe that covers all that is eontained in the bill.”’ 


Courts consider the legislative proceedings to determine the meaning of their 
leman, 4 Cal, 48; Ev. Bank vs. Hines, 3 Ohio, St. 1: Craswell 


acts. People vs. Co 
347; Slaughter House 


vs. Crane, 7 Barb., 191; City N. B. vs. Paducah, 5 C. L. J., 
Cases, 16 Wall., 92. 


; 
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a “ : 4 1 1] i ; s) ~ j . i, : ah 
‘The intention of the bill. as | betore said, is to reach this one Specie 
: | 4] . y } 
culty, and I ao not propose to open tne bill to amend for any othe r 
7 : ‘ . 
m a 2 4 De : , ] | 
Irpos phe succestion was to amend by stating W hether Shares 
} } 
3] uld pe taxed at actual valu et 
7 } . > ‘ ' 1, a ] , ‘’ | .. ‘ ie j * ho ,? 
Vi POMEROY » Pag SU ist tine, rst column), being asked whethe 
ed capital meant personal property, answers : 
. ’ . ; + ] +} - :? " ; ae . , . . ir » oy . 
H iO not understand tit maneruave as meaning’ anvtninye ¢ itferent 
“from the fanquage of the existing law, 
5 aes | 41 ] } ] 4 +1 . ] i . ’ ~ . 
ittie bDelow th middie of the second coltutnn., concerning’ a pro- 
nO 1e} iment th L tf tax on the shar and eirculatio . ot} | 
pe Lit MELLTICT iia Liat { ‘ Pi Litt efitlse EN ana Cid ( Uiatlon Oi national 
Ses ine | = a “e , : . 
KS ind STCLL¢ hanks snail be Lilt “LDAe hi the states and DY the federal 
ernment, he says 
' ; . 2 } } j ; " eo j/ se ? 
j LPpPOse Lit ts provided OF di LE EUUtliG tw, 
IN THE SENATE, 
| : . {)+) 7 ™ al i } 1] } » . Be. ] 
Mr. SHERMAN, page 921, reports the House bill (H. R., 512) without 
} iit nt. 
¥ i , «2 ee | : . j | . — F } \ a ° 
Vin. SHERMAN if it is the pieasure of the Senate, as the bill is 
] ed : j al }H ° 99 
=) LnlGh PPT ESETULS DUL a SUL le pou, Wwe ina\ as welj pass It now, 


MR. SHERMAN: “ Perhaps | ought to explain to the Senate very 


briefly the point the House propose to accomplish by this bill.” (Ex- 
plains the question of location. “T believe this is the only point.” 


Every one concedes, that in the act of 1864 congress earetully 
vuarded the national banks against any discriminative taxation favor- 
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able to the state banks: and that on the strength of this the national 
banks were organized, capital subscribed, bonds bought, and the 
‘“sinews of war” supplied. Is it, then, reasonable to suppose that in 
tour brief years thereafter, viz: in 1868, congress would take off this 
salutory protection, and allow state banks to grow up right side of the 
national, with the state favoring its own banks, exempting them from 
taxes, whilst taxing the national to the fullest extent? It will not do 
to reply simply by saying that the state banks, being without issue, are 
but petty concerns; they are formidable rivals of the’ national banks ; 
they have all the power of discount and deposit that the national have, 


and do an immense business. 


The act of 1864 said. in brief, that national bank shares should not 


be taxed higher than — 
a) other moneyed capital ; — 
6) shares in state banks. 
The utmost that counsel can claim is that the act of 1868 omitted (6), 


r 4 | f 4 ma . > ») 
If so. then does not (a) still remain °* 


And if, as stated in the dictum in Lionherger vs. Rouse, (6) reterred to 


wae 


4 . mit + 
Were NOL OF 


banks of issue, must not (a) have referred to banks whie 


issue? And it it did so then, and is still on the statute book. why does 


-) 


it not now also refer to banks not of issue 

And, after all, it is very plain that section 5219 in the act of 1868 is 
not simply the One clause ot the Act of 1864, but IS cl condensation 
(revision) of both clauses of the corresponding section in the same. It 
will be seen that the first clause of the section in the act of 1864 related 
to the valuation, and the second to the rate: but section 5219 con- 
tains both these elements — which together constitute taxation lOL U. 
S., 158 —and provides: “that the taxation shall not be at a greater 


rate, ’ ete. 


V The 14th amendment prohibits discriminative taxation, unless 
discrimination is necessary, owing to the different natures of 


the taxables. 


[t will probably not be necessary to elaborate this point. We feel 
confident that relief will be granted to the bank under section 5219, and, 


therefore, it need not be sought under the 14th amendment. 


t if it is true, as decided in 
County of San Mateo vs. S. P. R’y Co., 13 F. R., 722; and County of 
Santa Clara vs. S. P. R’y Co., 18 F. R., 385, that the 14th amendment 
is a shield against unequal taxation, and prevents a state from taxing the 
ands of a railroad by a method different from (and more onerous than) 
the one imposed on the lands of an individual citizen, then we insist that 
it also prevents the state from taxing the national bank (or its shares) 


, } a : P fs lh , — 
OY a lilt thod more onerous thabh the one imposed on a State bank (Or its 


i 1 Opmmbion in the San Mat 0 Cast revards the clause ot the A ith 
} . ' . | , ? . 
ment in pretty much the same iient as the courts have the section 


. ’> | €) = ? 4 | . 7 ] yy . y, %< ‘ > a | ‘ 4 ‘ ? Lyi ; . 
8219, namely: Hoth provide fol veneral and equal CaX laws, but neither 


- 
} ; 
; 


meant to deprive the state of the ordinary right of making the usual 


issifieations and exemptions ; and LO quiet any fear that ho disere- 


nis to be lett to the leogisiature, and that state policy is to be entirely 


m7onored., we will here imsert the answers to these queries in the able 
ls of Mr. Justice Field: ‘The fact to which counsel allude, that 


rtain property 1s often exempted trom taxation by the States, does 
i é ; 


i i 
i ‘ns + pene ee Ee | 
it ail militate against this view of the operation of the 14th 
imendment in forbidding the imposition of unequal burdens. He 
' i - ‘ee | 1] . F . : y es : ’ 
snows that exemptious may stili be allowed of property used tO} 


~ . * 


ee a 2 a ee kK oA Tt] rh there av he a 
Onvyects OF a PUDIT nature. Alt hmougD trnere may ) a 
*diserimination in the subjects of taxation, still persons of the same 


ass and property of the same kind must generally be subjected alike 


j 
{ { ‘ S fie COTM sit i f2th? 
¥ F . 
‘ ; iJ , 1 ’ ’ 
f dia ‘yu. oT , C — j ih kh ¢ 4 ; is | at : }( 101. 


+ > . ; . 41 ' i } . > 
We do insist and reiterate that one bank shareholder IS a person Of} the 


. ’ a 
| wit! ther bank shareholder. and that one |] a Seay 
~ ¢ { ISS WIth) AaAnOTNEeE!I MaANnnK SHaArenoiader, and That (OLIe anK Share Is 
, } 
ty of the same Kind n ti ther dank share 
Vefendants counsel, in their arzument in the State Court attempt CO 
wes cat es ees ce 2 2 } 1" : Ind tienen a } 
eilttie the Op]IDbIoONs OF wuUuSsTICe Kield and Cireuit . udge Sawver in the 
a . 
7 } i 
; : + t 
‘ Mateo and similis ises, Saying’ that they are but ré¢ petitions oO 


ine dissenting opinions in the Staughter House eases (16 Wallace), and 


= | 3? ——T | on ¥ a 1 tt] ‘ ’ ‘?} i on ArT 
oOtners INnVOIVIng one Lil AMeECHaAMEeNT,, 


> . o i 77 a ] } > > > 
but an examination of all these eases will show that the majority oi 
the court had no different view from the minority as to the scope of this 


amendment : the ditterence Was only 1 regard LO its application to the 


particular Case. 


| 


~ 
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[f appellees are right, then we should expect the majority opinion in 


the Slaughter House cases to read somewhat as follows: “As the record 


. , . . | } ? + , ? e 
In this cause falls to show that com piainants are negroes, the appeal Is 


‘ dismissed.” 
[Instead of which we do find, in the opinion of the majority itself, 


] 
i 


Z) these words : aia \\ ec do not say that no one else but the nevrTro Call 


re in this protection. 


f 


. ; » 72? | a o, : } ; : 4 | i . 
Kurthe rmore, if the majority had thought that the 14th amendment 


Is Hot a shield avails monopoles, It WOUILG SIINDLY Nave salad so, and 


i 


thus ended the Case, instead of INGuUuITINg, as if did at oreat iengtn, into 
| : | ] - _ } | —— ; 
the merits of the case, and tnen deciding. not that the 14th amendment 
‘ ’ ’ ' , . sf 1° ‘ ‘ 
would not cover the case, hut that the laws complained O1 did not eredte 


j } eee _ j , 
a NWLONOpOly, inasmuch as thev were obDutT WIS potice y'é gulations. 


+7 2 . _ } } 4 _* 7 . » < . 

Lhe rorevoing sugeestions show that the majority Opinion is just as 
. . . . 4 . 4 | . 3 — ao 

1e Opinions in the San Mateo case, and just as has been by us shown in 

a} . 7 . : a rea PMs pe ¢ 1 ¢ | | : es 

Chis argument, to-wit: That section 5219 and the 1l4th amendment, 


“7 ] 


whilst requiring a uniformity in the law, vet allow the state to make 


the usual exemptions, exceptions, and classifications. provided that they 
i . 
‘ a i ,° ° , } . . ; ; 
be necessary on account of the diversity ol the subjects tO W hich bhney 
, |. ; \ v ; +. oO ys Is ina At ror at: yo +} . . . r s 
reiate, 1nd we take the ([tiberty of repeating that there Is no necessity 
ai , ’ . . - oy ' -% se + , ; i. y . | aw >> j 
whatsoever of making different taxation taws for the national and state 
} } See : 1 : 
banks; because one uniform law (viz: the one taxing the Shares in cll 


banks, } can be made applicable to them all. Such a law is practical, just. 


j : ; , ane — ; a nog ‘° | een, © 
and CQual ; if reaches the highest Poss ble taxable Value of the ba rks, 
: , , . , } 
because, as the shares rise in value by reason of accumulations, wood 
“yt } "hy } ‘ rill iy onl ,é Ve bse ENT } at +} » 8 yy 7 l. tt r) »? \y ‘ ’ 
bocaction, GOOa WIL, GOO Manavethellt, US Co Lilt CiIrcuiation, i aly 


otner reason, as the shares thus rise, the tax rises also, for 1t 1S on their 
eash, and not on thell pal Vaillle, phere is suen a uniform ane equita ie 
} : ty | _ os. y ] 

iaw now in every state or the [ nigh excepting lowa ‘ \fter che 


poate 
oo 


ision in Hubbard vs. SUpervisors, LO lowa, 130, the law was changed, 
j , 


and all the banks piace on the same tooting: but in 18/4 (ch. OV, acts 


, } > le } ‘ } } } | i 
: . < | ’ ? 5 . .\ i« : " ? ; ' ay ' 
of the 15th General Assembly tne present law—as to these savihv’s Danks 
4 } as i a : stn ; io > .> an y " | > on . 
—was enacted. Ky that the discrimination commenced ; for the first few 


years not much attention was paid to the matter; but now, as these 


savines banks are extending In number and LM portance througn the 


f ivalli i | | keinall r ete and mm yt saan 
state, rivalling tne national Danks 1D all re Spects, and excelling’ them 1n 
it | ti | So l : 

some, 1t has become a serious question with the national banks whether 
they can allow these competitors CO enjoy {nis unequalled advantage, 


without protest.” 


‘An act taxing savings bank shares passed the Senate of the 20th General 


Assembly, but did not come to a vote in the House. 


. > ar , : : ; . } a : 
riaintif Is not desirous of escaping its due snare ol the public 


} a . on ere ee rete er eee } Be : : 
OUraens, but It aoes want to ascertain whethel national DOAaANKS Have aby 
oie P y , , > - ; : ; ictal 
rignts or not, If the state can discriminate , aS it NOW does, it can go 
1 . 3 , . = 4] , . . a aii 1. — rt re P oe ' 
iurthner, and Sav that the national dank shares shal] be heavily taxed 
t] thar , er ; 
ind the state Danks De taxed neither on their shares nor on thei capital, 
j . } Zz } ,* . ‘ : : . ' ; ; se . ; 
[{ national DanKS can De discriminate d agvainst ih one way, they can 1 

otner ways, If this 1s the iaw we want to know it. 
y | ° sj , r a, fF * ? 
VW e nave ottered. fiough not tegqatty obliged to do so, to have an ac- 
‘ +} 1, >| i + , ' R +. . 2 , ld } P . - ] | t | 
counting taken and to pay suecn tax as WOUuL we assessabie upon tne 


; . ° ] H > ~ } ¥ > o ‘ke 
appellant were it organized under chapter 60, loth General Assembly,’ 


; 

and not under tne act or congress. It Is true, the courts cannot impose 
r . ‘ - 4" J oS . . = 2 

tax. [he assessor or Board of Equalization might have imposed a 


EE 


tax on so much of appell ints Capital as IS not 1D shape Ol gyovernment 
bonds or other exempt form. As these otheers have not seen hit te 


impose such tax, it is now too late for the court /egally to do so; and 


VEL. morally and equitably, Lilie bank should have an assessment made 11} 


this shape, and if Is still ready tO have if done. and otters that it will 


i : ] i + 23 . > P Ps 4 ‘ 
sooOmMmIet tO such an ussessment in case the court decrees ad caneellation ol 


fhe tax now resting’ on its shares. 


he national banks are not crasping, and desire no monopoly ; they 


m that thev were called into existence by the Government in a time of 


darkness and distress: their shareholders advanced money when others 


‘ 


loubted. bought the bonds when others teared. and chevy now ask simply 


? Oo 
ILISTICE . 


. 


‘ 


ry yi 4 .> ? i = _<2 B . t ¥«) . é + _ 
[he banks have steadied the finances of the nation alike during the 


| } “ j — . | S guanaiins i ee | an : ' — 
turbulent times of war and adversity, and the even more dangerous 


imes of peace and sudden prosperity, and they now ask simply justice. 
[f the act of congress — section 5219 — means anything at all, it eer- 
ainly must give the national bank an equal standing with the state 
. i. s) thay > Ae ' smo ts lly ‘ f. - * | le ‘ ? Ss rec ] 9 
anKs, a Chance to Go Dusiness Tully as favorable as that enjoyed Dy 


nese, cnemr competitors, and an equal tax with them. 


lf the 14th amendment means anything at all, it must give to federal 


orporations (and their shareholders), protection against any tax levied 


by the State upon them ata higher rate, or DY a more onerous method, 


t 
‘ 


han the tax which is levied on the similar state corporations (and their 


shareholders. } 


‘See Frazer vs. Stebern, 16 Ohio State, 625. 


r a | , >. . . . } 
lo hold anything less than these principles 1s to render nugatory the 


provisions in question, to stultify the thoughtful men who decreed them, 
and to mock their language. 
Respectfully submitted by 
A. J. HIRSCHL, 
W. T. DITTOE, 


yy } . vi . ,° yh . , 
(rounsel of Plaantifi un hrror. 
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NO. 897. 
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THE DAVENPORT NATIONAL BANK, PLAINTIFF IN 
ERROR, 


THE BOARD OF EQUALIZATION, ET AL. 
MOTION TO ADVANCE CASE ON THE DOCKET. 


To thie Honorabl Court : 


Plaintiff in error files this, its motion to advance this case on the 
docket, and states that the matters involved in this case are the follow- 
ing questions, viz: Whether a state can tax the shares in national banks 
whilst it taxes state (savings) banks not on their shares, but only on 
their capital ; whether such discrimination is repugnant to section 5219, 


Rev. Stat. U. ~ or to the fourteenth amendment tO the constitution. 


The reason for makine this application is that a decision of these 
questions should be had at as early a date as possible, because every 


! 


be atteceted by rhe re- 


ee 


national bank and every city and county woul 
sult: also, because excessive taxes are being levied and eollected from 
year to year, and it should be ascertained whether they are correct. 
This case involves but another phase of the general questions dis- 

cussed in 

Supervisors vs. Stanley. 

Hills vs. Krchange Bank. 

kvansville Bank vs. Britton. 


And those eauses were deemed of sufficient Importance to be ad- 


vanced, See 105 U.S., page 323 (lines 1-5 


~—— 
. 


W herefore, the advancement of the case is respectfully requested. 
A. J. HIRSCHL, 
W. ky DO 


Counsel for Plaintiff in Error. 
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THE DAVENPORT NATIONAL BANK. 
Plaintiff Ln Error. 


VS. 
THE BOARD OF EQUALIZATION, ETC., ET AL. 
D. ti ndants ED, Krror. 


FROM THE SUPREME COURT OF IOWA. 


Argument for Defendants in Error, 


L. M. FisHer, 
C. A. . HICKE. 
HK. EK. Cook. 
, el HIRSCHL. Attys tor ay tendants in hrror. 
W. T.. DItTTOR, 


My >? . F > ry 
f ai fii? fit? i] ‘a ai PY /¢ fy 
ee 
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SUPREME Court or THE UnItEp STATEs. 


ON ee ee ey 


THE DAVENPORT NATIONAL BANK, Plaintiff in Error, 


Vs. 


THE BOARD OF EQUALIZATION, Etc., er Av. 
Di a ndanks rn) hippo 


KROM THE SUPREME CouURT OF THE STATE OF IOWA 


ARGUMENT OF DEFENDANTS IN ERROR. 


The defendants in error in the above entitled cause have here- 
tofore filed a motion that the writ of error in this cause be dis- 
missed, for the reasons that the only question at issue in this 
cause, is as to the liability of plaintiff in error to pay certain 
taxes assessed under the laws of the State of lowa — and the afb- 
davits filed show that all of said taxes have been paid in full; 
and because this court has no jurisdiction to hear and determine 
any question raised by the record in this proceeding, it being 


an attempt to turn this court into an assessing tribunal or board 


of equalization, for state purposes. 
q We tiled with this motion our arguments in support of the 
same, and this court having ordered the motion to be submitted 
with the case, we therefore, in accordance with such order, now 
submit the motion upon the arguments heretofore filed, confident- 
— ly believing our motion to be well taken, and proceed to the 


consideration of the cause upon its merits. 
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STATEMENT 


There is no showing in this Case but what the shares in plain- 
tiffs’ bank were taxed precisely in the same manner as other 


forms of moneyed capital. The plaintiffs shareholders, were 


taxed in the aggregate to the same amount as the bank would 
have been in case it had been taxed on its capital. There is no 
showing that any portion of its capital or surplus was invested 


In government bonds or nontaxable securities. In fact the 


plaintiff withdrew all the allegations of its petition alleging such 
investment. ~ e record. page a. 
The shares were not taxed at their actual value. Phe aggre. 


won ee, 


rate of the par value of its capital and surplus was taken, and 
from this amount a deduction of 35 per cent was made, ( this 
heing tne pel cent of cash value taken for the assessment of 
property ) and from the amount so ascertained a further de- 
duction of the amount of real estate otherwise taxed was made, 
and thus was obtained the value of the shares in) the agoregate. 
There is no evidence in the record as to the manner in which 
savings banks or other forms of moneyed capital were taxed. 
There is no evidence that the capital invested in savings banks 
forms any considerable portion of the moneyed capital of the 
State of Iowa. There is no showing that savings bank capital 
in lowa is to any extent whatever invested In non-taxa 

able securities. There is no real grievance alleged or shown. 

There is merely a moot case in the subject of which plain- 
tiff might possibly hereafter have an interest upon which the 
decision of this court is desired. This court is asked to relieve 
not against any wrong done the plaintiff. but against some im. 

aginary wrong which is not even threatened. 

sy the laws of Iowa, all real and personal property not ex- 

empted from taxation by sections 797, 798 and 800, Code of 
Iowa, is liable to taxation. Code of Iowa, Sec. 801. The only 

forms of moneyed capital exempted by the sections referred to 


are the moneys and credits of public corporations and of scien- 


tific, literary, benevolent and religious institutions, and societies 
devoted exclusively to their support. Code of Iowa, Sec. 797. 
Moneyed capital in all other forms is liable to taxation. Shares 
in National banks are required to be assessed to the individual 
owners of the shares, and to be valued at no greater rate than 
other moneyed capital in the hands of individuals. Code of 
lowa, Sec. 818. The stock of corporations and companies 
must be assessed for taxation at their cash value. Code. Sec. 
818. There is no claim that shares in National banks are taxed 
at a greater rate upon the same valuation than other moneyed 
capital. 

Plaintiffs’ only claim is that by the laws of Iowa savings 
bank shares are not liable to taxation, that the capital of sav- 
ings banks only 1s taxable, and therefore national bank shares 


are not taxable. We deny both the premise and the conclusion. 


ARGU MENT. 

The plaintiff in this case regards this court as constituted for 
the trial of moot cases. [It has not shown that its bank or its 
shareholders have been taxed in any respect differently from the 
capital of savings banks, but claims they might be. It desires 
not hecause capital invested in national banks has been taxed at a 
ereater rate than capital in savings banks, but because it might 
be to have the lowa law taxing national bank shares declared 
void. and its bank shares exempted from all taxation. It has 


shown no real injury, but merely a possible one. No right de- 


nied, but that a right might be denied. It seeks to overthrow a 
just tax because in the future there may be an unjust one. Its 
ease does not rest upon actualities, but possibilities. 
This case presents for the decision of this court solely an 
abstract question of law. 
The defendant has undoubtedly been misled by the practice 
of the Supreme Courts of Lowa and California in this matter. 
Hubbard vs. Supervisors, 25 Lowa, 130. 
Miller vs Heilbron, 58 Cal., 183. 


t 

However, this is not the first time that parties without legal 
eround have sought the advice of the Supreme Court of the 
LTnited States. And we do not believe this court will overrule 
its own decisions in order to follow those of Iowa and California. 

The laws of New York allow individuals generally to deduct 
trom the value of their personal property the amount of their 
debts, but do not allow shareholders in national banks to make 
any such deduction from the value of their shares. — Plaintifl 
demanded deduction of his debts trom the national bank shares 
owned by him, which was denied by State tribunals ; and it was 
held by this court that the New York law taxing the national 
banks was not void, and plaintiff was not exempted from all tax 
ition, but merely entitled to a deduction of his debts, as the law 
was in conflict with the laws of the United States. 

People vs. Weaver, 100 U. S., 545. 
Where the U. S. Cireuit Court dismissed the bill under a 


. °} | ‘ ’ wat . j — 7 . 
similar law. as last above set torth as to those shareholders not 


having debts to deduct, the decision was affirmed by this court. 


] 


Evansville vs. Brittan, 105 U. S.. 322 
The court in last cited case say: ‘* The brief of counsel in 
various forms repeats the idea that the bill was brought not so 


much to assert the rights of the stockholders who may have 


= 
been injured by the enforcement of the statute as to obtain a 
judicial declaration of this court that the act is void and the at 
tempt to tax the shares of the bank equally so. Having in 
Supervisors vs. Stanley rejected the proposition and given our 
reasons for it, we need not repeat them here.” 

The plaintiff brought suit on account of failure of supervisors 
to allow him to deduct from the value of his national bank 
shares the amount of his just debts, the statutes of New York 
allowing such deduction in the assessments of personal property 
generally, but not in the case of shares in national banks. It 
was held that although the statutes of New York were in con- 
flict with those of the United States, nevertheless that the plain- 


tiff ‘‘ was required to prove that the assessors habitually or by 


eerie Ne Sa TAT NN tt ee ee ne . 


some rule prescribed by themselves or by some one they were 
bound to obey, assessed the shares in national banks higher than 
other moneyed capital generally, and this court decided that 
having failed to make such proof, that plaintiff’s case must fail.” 

Stanley vs. County of Albany, Supreme Court Reporter, 


vol. 7. p. 1254. 


And again, in Supervisors vs. Stanley, 105 U. 8. 305, in pass- 
ing upon the same statutes this court says: ‘* What is there to 
render it (the law taxing national bank shares ) void as to a 
shareholder in a national bank, who owes no debts which he 
can deduct from the assessed value of his shares. The denial 
of the right does not effect him. He pays the same tax that he 
would if the law expressly authorized him to make the deduc- 
tion. What legal interest has he in a question which only ef.- 
fects others? Is a court to set and decide abstract questions of 
law in which parties before it have no interest, and which, if de- 


cided either way, would effect no right of theirs ? ” 


We respectfully inquire what legal interest has the Davenport 
National Bank in this matter if none of the savings banks of 
Iowa have any of their capital invested in non-taxable securt- 
ties? We submit the applicability of the above to this case 


without further comment. 


IS A FEDERAL QUESTION PRESENTED ¢ 


This court will not assume jurisdiction of this case under 
Sec. 709, U. S. Revised Statutes, unless plaintiff has been de- 
prived of some right, privilege or immunity, contrary to the 
laws of the United States. It is not sufficient to give this 
court jurisdiction under section 709, that there may be simply a 


conflict between State and Federal laws. 


There must be a controversy involving some right existing 
under the laws of the United States, which right has been de- 


nied in the highest court of the State. 


The plaintiff makes no showing whatever that capital invested 
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ertv under the revenue laws of this State, whieh taxes shall be 
levied upon the bank and not the individual stockholders, and the 
} 


General Assembly shall never impose any greater tax upon 


property employed in banking, under this act, than is or may 


be imposed upon the property of individuals. The tranehise of 
such banks. the savings and funds deposited therein, and the 


} 


mortgages and other securities, wherever the same are invested, 
are not to be taxed, but are expressly exempted therefrom and 
mic) be omitted from nssessments of the bank required by the 


revenue laws of this State 


= 


his section must be construed in connection with the sections 


ich provide that all real and personal property shall be as 

} } ‘ ws ' " a 
ed indi tobat shares oO} tock shall be assessed af the eash 

} } | 4 , . | : — + z : z : 
Liu Such being the rule of construction. it is evident that 

%, as ; , .> “ ' at . 7 +1 nth « vat ty ip | . r} ye ‘+ a) 
‘= oes HOt. Cxemipe cine “OArTeS ot SLOCK. i nowhere men 

] ? | . i : - . : ‘ I 

tions the shares or ¢ xempt the shareholders from tax on them 
ryuy } j ‘ 4 4 v , a. ] | . . i hs 
Phe obiect or the statute was to Proy ide that the bank itsell 


1] : — «~ sh. om ae 4 ia } . 
SNOuiad pay qtax on the a tual “mount of its capital, Dut noth- 


: ; . 4 4 j . ‘ i . + 
| On ts Tranchises and deposits. 


: 


[lt moreover only provides that the taxes upon the paid up 


capital of savings banks shall not be levied on the stockholders. 
Does this provision prohibit the taxation of shares in savings 
hanks ¢ It does not do SO 1 CXprPress terms. Does it do so by 
implication’ It can only exempt the savings bank shares in 
the event that under the Lown hw ~ the shares and the capital 
represent the same interest, that there would otherwise result 


double taxation. 


Now the capital belongs to the bank and the shares to the 
stockholders. The bank is a corporation, a separate, distmcet 
person 1n law trom the stockholder 


he corporation and the 
shareholder are as separate and distinct persons as the mort- 
gagee and the mortgagor of real property. There is no ques- 
tion but what the mortgagor and mortgagee of real property) 
may both be taxed, the mortgagor to the full value of the land 
and the mortgagee to the full amount of his mortgage, notwith- 


< 


_— 


standing their interests cover the same real estate. But the 


plaintiff will claim that the case of Hubbard vs. the Super- 
visors, 23 Lowa, 133, determines that savings bank shares 
are exempt from taxation. In this case a question arose as to 
whether, under the general banking law of Iowa, (now re 


pealed ) the shares ‘in banks incorporated under that law were 


S | d ur he i - al . . 
liable to taxation. If was not a construction of the savings 
bank law. The law in this case construed was section 1598 of 


chapter 65 of the revision of 1860. This section provided that 
the shares of the corporation shall be personal property and 
shall be transferrable only on the books of the company, and 
that every person becoming a shareholder by such transfer shall, 
In proportion to his shares, succeed to all the rights of the 
shareholder by whom the transfer was made. Such corpora. 
tion shall not be dissolved by the death or insanity of any 
shareholder therein when there is more than one shareholder 
In such corporation. 

This section then further provides that ‘* taxes shall be levied 
on and paid by the corporation, and not upon the individual 
stockholders.” 

This section, determining the status of shares and rights of 
shareholders, and providing that taxes shall not be levied upon 
stockholders, is wholly different from a section making no refer- 
ence to shares or shareholders, which declares that the taxes on 
the paid up capital of savings banks shall be levied on the cor- 
poration and not upon the stockholders. There is a difference 
between the total exemption of the shareholders from all taxes 
and the exemption of the stockholders from liability for a tax 
on the capital of the corporation. It is by virtue only of the 
express exemption of the shares in State banks from all taxa- 
tion under section 1598 of the revision, that the decision in 
Hubhard vs. Supervisors can be reconciled with the later de- 
cisions of the Supreme Court of Lowa In this case the opin 
ion of the court recites the laws providing that the stock of cor- 
porations shall be assessed at their cash vulue ; that all private 
property is to be assessed in the name of the owner thereof and 


each owner shall be required to pay taxes thereon, the asses 


; 
pt? 
sors must buve books In which to enter the property taxable to 
é * 


: A i+ ’ ) ' rer tre ii, _ ;y% ; Bs . ‘ . : ‘4 ‘ 
aAnY 10 lividual. Including the amount of stock ol shares In any 


, 


, : : , 
oration or company not required by law to be otherwise 


ted or taxed, and that ‘* aside Trom exemptions not material 
} } } = - ‘ . _ 
{ e noted, il prope rcv within the state, including that belong 
Ing to any Dank or company Is subject to taxation, 
1? A RMATTICIY tall yy tA p72 i} «1, 4% a in 
ali of whi b Provisions are stliii In Toree) and the portion of se 
“ g- 4 j - ‘ ; i | . . .? “oa | - ” ae an * = I 
tion 1598S of the general bunkine aet. providing that taxes shall 
levied on end paid by the corporation, and not upon the indi 
| A : 

te 
hax ~ S. al han! — 
D is spares In national! ANKS are 


i@ taxable DY speck legisiation, it tends to show that priok 


DANKING corporations were 
not subject as such to taxation It holds that by Lowa law 


rmnese Siute ONNK OF Issue ATC TAXADIC PLTOPeLTTV and that Snares 


‘] , i i ‘i. ‘ erootwsrr _ + va" o> . <? , j .«) ate i 
The court hold he taxation of the shares and the capital 


= } ' 4 a | a j i} ’ } 
i be double taxation, whieh should not be allowed UnICss 
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Now no one, as jt seems to us, from our entire legislatio 
nn fairly conclude that it Was ever intended tO Tnx hoth. Tf Is 
not said so in terms, certainly [t would not be elaimed as to 
artnership property and the interest of the individunl members 
ereln, and why any more In A corporation ¢ 
Not only so, but the law itself quite Clearly negatives such 
intention. How, otherwise, are we to understand the provision 
that taxes shall be levied on and paid by the corporation and not 
the individual stockholders, entirely harmonizing with the 
det laration that the individual shall pay tuxes on his shares in 9 
corporation not otherwise taxed Chere can be nv question that 
the tax is not only to be paid by the bank but levied on it and 
not upon the stockholders 

Hubbard vs. Supervisors, supra 

We quote so fully from this opinion to show that its reasoning 

and force have been completely overthrown by the later decis- 


ions of the same court. 
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The «dissenting opinion of Judge Cole expresses the doctrine 
of this State at the present time, the general banking law hav 
Ing heen long since repealed : 

‘Our bank laws provide for the taxation of the capital of 
our State banks. Our revenue law (Rev. Sec. 7 


ow 


32) also pro- 
vides for the taxation of stock or shares in any corporation 
The general principle is that all property shall be equally taxed, 
and our statute hus expressly provided that all property, real 


and personal. within the State, is subject to taxation ( Rev. Sec. 


712) excepting certain exempt articles and also property held 
for religious, charitable and educational purposes, ete. By the 


decision of the Supreme Court of the United States. shares ot 
bank stock are property other and different from the capital. 
hence are linble to taxation. I should therefore invert the rule 
of the majority opinion, and instead of holding that the legis 
lative intent to tax them must be made clear and certain. | 
would hold that, being property, they are legitimately lable to 
taxation and should be taxed unless the legislative intent to ex 
empt them is made clear and certain.” 


Same ense. 23 Ia.. }). 153 


In Morseman vs. Younkin, 27 Ia., p. 350, the question again 
came before the court, Section 1598 having been repealed. The 
court held in direct opposition to its decision last, that bank 
shares were tuxuble within the meaning of the statutes 

In Cook vs. Burlington, 59 Ia., p. 251, the last remnant of 
the decision in Hubbard vs. Supervisors, swpra, was swept 
away. The court held that the assessment of all its property 
to a corporation and the payment of the taxes thereon does not 
exempt the shares of stock from assessment and that they are 
taxable under Sec. 813, Code of Lowa, now in force, which pro- 
vides stock in corporations and companies shall be taxed at their 
eash value 

The court Say. an It 1S idle to contend in the face ot this ex 
plicit language that the legislature has not required that stock 


In corporations shall be assessed.” 
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And, untess this court shall reverse the principles decided 
A It In the cases npnove eited. and ruriher., the decisions of the 


reme Court on questions precisel siniular, It must con- 


Ik SAVINGS BANK SHARES ARE NON-TAXABLE, IS 
THERE A SUBSTANTIAL DISCRIMINATION AGAINST 
NATIONAL BANK SHARES ? 
but supposing that plaintiff has an actual and not a moot ease, 

le only on their paid up capital, 

and that =hares mn savings hanks are exempt, we claim 
there is no substantial discrimination against national bank 


shares We contend thut even in such ease the savings bank 
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corporations are themselves taxed in such manner and to s 
an extent that the shares of stock therein are in fact subject to 
a tax substantially equivalent to that which.is assessed upon na 
tional bank shares. 

Section 5219, Revised Statutes, enacted im 1868, provides, 
‘*nothing herein shall prevent all the shares in any association 
from being included in the valuation of the personal property 
Of the owner or holder ot such shares, In assessIng taxes 1m- 
posed by authority of the State within which the association 1s 
located, but the legislature of each State muy determine and 
direct the manner and place of taxing all the shares of banking 
associations located within the State, subject only to the two 
restrictions that the taxation shall not be at a greater rate than 
is ussessed upon other moneyed capital in the hands of individual 
citizens of such State, and that the shares of any national bank 
owned by non-residents of any State shall be taxed in the city 
or town where the bank is located and not elsewhere. Nothing 
herein shall be construed to exempt the real property of such 
associations from either State. County or municipal taxes to the 
ssme extent uccording to value as other real property is taxed.” 

This section, as originally enacted (15 St. 112 in 1864), con 
tained this additional restriction upon {he State taxation of na- 
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tionnl bank shares: ** Provided, further. that the tax so im 


posed under the laws of iu State, upon the shares of any of 
; ; \ ! a | i] \ r’ lL, 
; Ui OVClATION tuthorized by this aet. shall not exceed the 
} } r a | ly. - *; + v 
rs , sed upon the shares of any of the banks organized un- 
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orityvy of the State where sucn association is located. 
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OF DHAtIONAL OUNK shares, and 
W hie i PPOUI:SO WAS TE peat athe provision as to place Of tax 
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so as to taxing Ss gd national bank shares left 
; ext tion on f taxiIne eV of he state that taxation 
an ita oreater rate Thnn 1s asses ed upon other moneved 
Capita Woes the thn the same now as when it contained 
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| pport that nstruction quotes the tangwuage used by 
i rs ot the House and one member of the senate in 
lebate upon the passage of the bill in Coneress Phes 
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F Congress who voted upon this measure, but that 
INSP pie TQ) now Tide } Ws in : purpose QO] Congress 
ther in law nor rea 
nstruinge an act of ¢ this court will not re 
i Views OT INCIVICU embers, uttered In debate. nor 
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3] e motives wl To hem, Hut will recur to the 
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loyal States, who looked with disfavor upon the conquest of the 
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rebellion by force, and were desirous of crippling all the agen- 
cies of the government for that purpose. At this time there 
were numerous State banks existing in all the States of the 
Union, issuing current money which was the principal cur- 
rency of the country. It was feared that State legislation 
would be hostile to corporations created hy the United States, 
to capital invested in national banks, and would favor in taxa- 
tion other forms of capital. It was more greatly feared that 
these State banks of issue would come into hostile and danger- 
ous competition with the national banks, and that the States 
would legislate in reference to taxation, so as to prefer the capi 
tal invested in State banks and to tax at a greater rate the capi 
tal invested in national banks than that invested in State banks. 
It was under these circumstances and for the purpose of pre- 
venting the EVILS feared that Congress placed the restrictions 
contained in the two PPOVISOS upon the power of the States to 
tax shares in national banks. 

If these two provisos meant the same and the law is the 
same us it now stands from the beginning, what was the neces- 
sity of the last proviso, and what force was to be given it? We 
claim that Congress did not enact two provisos when one would 
have answered the purpose, and that the second proviso was 
not meaningless. The first proviso was intended to pre 
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vent the unequal LixXation Of nations) DANK shares and 
: : 


other moneyed capital generally, but at the same time it was 
intended to be elastic in its nature, to allow the States some lati- 
tude in legislation upon the question of taxing national bank 
shares and other money. It was not intended to exempt na- 
tional bank shares because some other forms of moneyed capital 
were exem»t, or to require that national bank shares should not 
be taxed at greater rate than some other forms of moneyed cap) 
tal. Congress knew that allowing this latitude to the States 
was not dangerous as long as this court was the final arbiter 
to determine any questions of conflict between State legislation 


and Seetion 5219. Revised Statutes 


The second proviso was intended to overthrow all danger 
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The paid up capital of savings banks is construed to include the 


surplus and undivided profits of the bank, and the whole capi 


tal as so construed is liable to taxation. 


Davenport National Bank vs. Board of Equalization, 64 
lowa, 144. 

Inequality between the methods adopted can only be claimed 
on two grounds: First, the good will of the bank escapes tax- 
ation in case of savings banks, and second, savings banks may 
deduct their government securities. 

As far as the matter of good will, this is a very doubtful 
basis of taxation and a matter of very little value. 


The value of the bank share will rarely be found advanced 


beyond the additional value given to the stock by surplus and 
undivided profits. : ‘here is tO offset ANnV value from this source 
he known I and continens Habits of thetend Thi 

the unknown losses and contingent tabilities of the bank. nis 
element is not taken into consideration in the valuation of na- 
tional bank shares in this Case, and Is of LOO little importance 
in any event to affect the substantial equality of taxation. We 
refer to the opinion of Our Supreme Court on this case, as cor 
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rectiv stating’ the law. ‘Tf any advantage secrues to SAVINGS 
' - : sei ae 

banks rom the mode of assessment which has pHpeen provided, 1 

appears to us to be a mere incident of the mode and evincing 


no desire to favor savings bank capital. lhe statute provides 
for taxing savings banks by assessing their ‘paid up capital.” 


e equivalent to assessing the 
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This. in the outset at lenst. 
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shares. Later on it might not be strictly so. The shares might 
come to have something of value by reason of good will and 
aecumulated business. But we Cannot reonrd thatas of suthie- 
ient importance to justify us in making the ruling which the 
appellant contends for. Property employed in trade and manu- 
fuctures by incorporated persons is not taxed with reference to 


any such consideration. ‘The taxation of shares in incorporated 


g2ood will, is not, we think, regarded as resulting in imequality 
of taxation, as between shareholders and others owning prop- 


erty similarly employed. Some latitude is sllowed in modes of 


essment, even though they should not result in absolute 

a oa —_ , : ’ : 1} » i . . ‘ T. p 

equality of taxation. besides, appellants shares were assessed 
i . 3 


olely with reference to its Capital, including Its surplus. hey 
were not considered worth more than the amount of appellant S 
ot i ‘ , 
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Davenport National Bank Vs. Board oft Kqualization, 64, 145. 
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We contend, moreover, that if gvod will be considered a prac- 
tical and material element of value in the national bank share, 

ch element of value is not liable to assessment in the case of 
savings bank capital, that under the luws of lowa it cannot be 
considered in fixing the taxable value of the national bank 
shares. Good will if a material element of value must be ex- 
empted from assessment in both cases if in either. 

Section 820, Code of lowa, provides: ‘Such (national 
bank ) shares shall not be assessed at a oreater rate than is Im- 
posed by law upon other moneyed capital.” Therefore, if as- 
sessing the good will to the national bank share causes it to be 
taxed at a greater rate 


than savings bank capital, and in con- 
flict with the laws of the United, States, then such assess- 
ment would be in conflict with the laws of Iowa, and the ele. 
ment of good will is not entitled to be assessed in the case of 
either savings bank capital or national bank shares. The agere- 
cate of the shares in a national bank must in amount be its 
paid up capital, together with its surplus and undivided profits. 
And should any discrimination be made by the assessing oflicers 
in this respect against national bank shares, it would be in vio- 
lation of the Iowa law, and there being no conflict between the 
laws of [owa and of the United States, the national bank would 


be entitled, not to an absolute exemption from all taxation, but 


to a sufficient deduction from its valuation to make good the ex- 
cessive assessment. 

The good will was not considered in arriving at the value ot 
the shares in plaintiff’s bank. The result, except as affected by 
government securities, was precisely the same to the sharehold- 
ers that it would have been had the capital, including the sur- 
plus, been taxed. 

sut the plaintiff rests his case upon the second point of al- 
leged discrimination, that government securities in which 
the capital may be invested may be deducted in the assessment 
of the capital of a bank. 

The plaintiff moreover claims that moneyed capital In many 
forms beside that of government securities is non-taxable. 
( Brief, pp. 3 and 4.) 

We deny, without discussing the matter at length, that any of 
the forms of moneyed capital are exempt by the laws of Lowa, 
except government bonds und treasury notes. That national 
bank notes are non-taxable is neither sustained by the acts of 
Congress by reason or the weight of authority. 

Board of Comrs. vs. Elston, 32 Ind., 27. 

This court has never decided that State, County or municipal 
bonds owned or held in any taxing district are exempt from 
tsxation in such district, whether issued by such taxing district 
or the municipality, County or State. of which it forms a part. 


This court, in the cases cited, declines td Fecide this point. 
A 
The following cases, and we have been unable to find any to 


the contrary, hold that State, County or municipal bonds may 
be taxed by the jurisdiction issuing them the same as other 
property held in such jurisdiction. 
Champaign County Bank vs. Smith, 7 Ohio St., 42. 
People vs. Home Insurance Co., 29 Cal. 538. 
There is no special exemption of such property from taxation 
in this State, but all property is made liable to taxation 
except such as is specially exempted. 


Code of Iowa, Section 801. 


We admit, however, that in taxing a bank upon its capital, 
government securities in which its capital is Invested muy be de- 
i>| t the same deduction must be made in the asSSeSS- 

ment of the capital of individuals. This deduction in the CASse 
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Why should this deduction in the case of savings bank eapt- 
produce a different resuit 
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Lhe plaintiff stands not upon reason but alleged authority and 


cites us to Van Allen vs Kcssessors, Srd Wall. 5(d. [t is true 
decides that where the New York law provided for 
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vernment bonds, and therefore national bank shares were 
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remptedi Trom faxntion Hut this ense was decided unde} 
the seeond elause otf the national bank aet of 1864. referring 
x<ation of shnres in State and national banks, which 
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Claus bas since heen repealed his cinuse of the national 
bank aet only applied to State banks of issue which came 
cai sil eke sth the national hank 
Into direct competition Vithb the national Danks. 
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Lionberger vs. Rouse, supr 

Therefore this decision under this clause only applies to State 
banks of issue. It does not apply to the clause of the national 
bank act referring to the taxation of national bank shares and 
other moneyed cupital in the bands of individuals, because in- 
dividuals may deduct their government securities ; and if it did 
apply, national bank shares would be wholly non-taxable. This 
decision does not apply to the taxation of savings bank capital, 
not onlv because the clause construed has been repealed. but 
also because savings banks are not banks of issue. They are 
‘‘ other moneyed capital in the hands of individuals.” They are 
allies and not rivals of national banks. 

Now trust companies in the State of New York receive de- 


posits and make loans and generally transact the same business 


- 
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as our savings banks. The actual capital of these trust com- 
panies in New York amounts to $32,000,000. These compa- 
nies are taxed on their capital stock, and are allowed to deduct 
from their taxable capital their non-taxable securities including 
government bonds. ‘The capital of these companies unques- 
tionably constitutes moneyed capital in the hands of individ- 
uals. These companies are allowed to make the same deduc- 
tions that are claimed to exempt national bank shares from tax- 
ation in this case. If, contrary to the present national bank act 
and Van Allen vs. Assessors, supra, national bank shares are 
taxed at a greater rate by the laws of Iowa than savings bank 
capital, and are therefore exempt from taxation, so in New 
York national bank shares are taxed at a greater rate than the 
capital of trust companies, and must therefore, in that State, be 
exempted from taxation. gut this court has held that the 
method of taxing trust companies above set forth does not oper- 
ate to tax national bank shares at a greater rate than the capi- 
tal of trust companies, notwithstanding trust companies may 
deduct their non-taxable securities. 

Mereantile National Bank vs. City of New York, Su- 

preme Court Reporter, Vol. 7, p. 526. 

This court held in the case last cited that taxing trust com- 
panies on their capital stock to the company and allowing the 
deduction by the company of its government securities, was 
equivalent to the taxation of shares in the compsny, and that 
national bank shares were not on this account exempted from 
taxation. 

Mercantile National Bank vs. City of New York, supra. 

The assessment of the national bank shares in the aggregate 
in this case was made by taking 35 per cent of the paid up capt 
tal and surplus ( the basis of valuation being 55 per cent of the 
cash value ) and deducting the assessed value of the real estate. 
The sum thus obtained was the aggregate value of the shares. 
Is there any substantial difference between this method of valu- 
ation und that of the savings banks, wherein the aggregate 
value of the capital to be taxed is reached in the same way ¢ 
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from all taxation and all from County and loeal taxation here 


were municpat ioans to the amount of SO1,000,000 exempt 
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national banks amounted to only 857,000,000 
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empted from taxation by reason of a statutory exemption for all 

Le purposes oft morceacves, judgements, recognizances 
and money due upon articles of agreement for the sale of real 
estate, except mortgages, judgments and articles of agreement 
civen by corporations. The value ot such. securities did not 
appear In the Case. This court deeided that the GAC mption Wiis 
a partial exemption only, and that it did not invalidate the tax 
ation of national bank shares, and said ‘it could not have been 
the intention of Congress to exempt bank shares because some 


moneved capital was exempt.” 
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Further. this court held in the case of a city which exempted 
., i ar.fhs : : ° ' . 
CITY ke es from taxation for e¢ityv purposes, (a larve amount of 
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which was held bv individuals in the eity) that national bank 
| 6° the act of Con- 


cress Was not intended to curtail the State power on the sub- 


shires were not therefore exempted. and sar 


ject of taxation. It simply required that capital invested in na- 
tional banks should not be taxed at greater rates than lke 
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property similariv invested It was not intended to cut off the 
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power to exempt particular kinds of property if the legislature 


9 
ecnose To do SO. 


Adams vs. Mayor, 95 U. S., 19. 


Even if the shares in savings banks are exempt, the capital, 
which the shares represent, is taxed. If the State of Pennsyl- 
vania can exempt all mortgages and judgments and recogniz- 
ances held by individuals from taxation without conflicting with 
Section 5219, cannot Iowa exempt savings bank shares when i 
taxes the capital? Is not the same purpose sought in both, to 
avoid taxing the same property twice? Is there xnything in the 
legislation of Congress to prevent this¢ Is there any such 
showing as in Boyer vs. Boyer, of the amount of moneyed 
capital exempted. Is there any such showmg as in National 
Banking Co. vs. Newark, supra, where this court held the ex- 
emption immaterial? Is it not true in any light in which the 
question at issue may be viewed, that there is no evidence of 
any substantial exemption of moneyed capital ? 

We deny that there has been any favor shown to savings 
banks under our methods of taxation. If there has been it 
will take the miscroscopic talents of counsel for plaintiff to dis- 
cover it. If there has been such favor, it has been favor shown 
to a very meritorious purpose. 

Savings banks, if properly organized and guarded by law, 
furnish a safe and convenient/place of deposit for small sums of 
money ; aplace of deposit where such sums may draw interest 
and accumulate. They are an encouragement to industry 
and thrift. On account of the beneficial purpose accom- 
plished by savings banks, they have so far been regarded with 
favor by this court. 


In the State of New York there are over $500,000.000 of 
money deposited in savings banks, every dollar of which, on 
account of such deposit, is exempt from taxation, and every 
dollar of which is moneyed capital. This court held that such 
exemption did not exempt national bank shares. It said, ‘ it 
cannot be denied that these deposits constitute moneyed capital 
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in the hands of individuals within the terms of any definition 
which can be given to that phrase (moneyed capital), but we are 
equally clear they are not within the meaning of the act of Con- 
gress In such a sense as to require that if they are exempted 
from taxation, shares of stock in national banks must thereby 
be also exempted from taxation. No one can suppose for a mo- 
ment that savings banks come into any possible competition 
with national banks of the United States. They are what their 
name indicates, banks of deposit for the accumulation of small 
funds belonging to the industrious and thrifty. To promote 
their growth is the obvious interest and manifest policy of the 
State. Their multiplication cannot in any way injuriously af- 
fect any ligitimate enterprise in the community. We have al- 
ready seen that by the previous decisions of this court it has 
been declared that ‘it could not have been the intention of Con- 
cress to exempt bank shares from taxation because some mon- 
eyed capital was exempt, ( Hepburn vs. Supervisors, 23 Wall., 
480), and that the act of Congress was not intended to curtail 
the State power on the subject of taxation. It simply required 
that capital invested in savings banks should not be taxed ata 
creater rate than like property similarly invested. It was not 
intended to cut off the power to exempt particular kinds of 
property if the legislature chose to do so. The only limitation 
upon deliberate reflection we now think it necessary to add is 
that these exemptions should be founded upon just reason and 
not operate as an unfriendly discrimination against national 
banks.” 

Mercantile National Bank vs. City of New York, supra. 


We submit that the exemption of $500,000,000 of deposits 
from taxation is a far greater exemption of moneyed capital 
than the exemption of both the capital and the shares of all 
the savings banks in Iowa. 

We agree with plaintiff that deposits are the most essential 
elements of a bank’s success, and that no greater preference 


could be shown savings banks than to exempt all their deposits 


| = ; . . - . 4 4 . . 7 | , 
absolutely from taxation is the greater includes the less, so 


ink if the exemption of the $500,000,000 of deposits in New 
| 


%? . - i - 4 ’ m 2 . a , 
LOrK savings banks does not perale to tax New } ork national 
hank ) +) cy? £) > y>s) 7 " y Py 6) th »}* Bal : va ‘6 ital {| 43 
WAiliKS al re | YIiCatlecl 1 «cit ( Chictil Qtiie i mori Ved Capita * if 


: omar 797 Lia - hil aw + | Toh at 
lowa method of taxin®@ savings banks, Which taxes the Capt- 


tal at its full value if not the shares, does not do so. The 
moneyed capital which does compete with national banks 
mcorporated State banks is taxed at a much greater rate than 
Thebes nal ani uplt i 

Lienk| Town of Keota. sup 


SAVINGS BANKS NOT RIVALS OF NATIONAL BANKS. 


Savings banks in lowa are not in any sense formidable rivals 
of the national banks, as plaintiff in error would have this court 
believe In no way do they come in competition with national 
banks To thi contrary they are welcome auxXillaries tO na 
tional banks, and with scarcely an exception, the office of the 
savings bank is found in the same building with, if not in the 


room occupied by a national bank. 


The savings bank keeps on deposit with such national bank, a 
snug litthe sum which it must of necessity have in reserve to 


meet demands of its depositors. 


Deposits in savings banks are largely made by the industrial 
classes, and in small amounts. The merchant or business man 
who may have use for his funds at any time, does not deposit in 
savings banks, which by law may require sixty days written no- 


: 


tice of the withdrawal of any deposits Section -. chapter LEP 


Laws of 1874, ( Miller’s Code, p. 436 It may be safely as 
serted that over 60 per cent of the depositors in SAavIne's banks 
have less than one huudred dollars each to their credit. These 
depositors deposit for the sake of interest, and would not de. 
posit in national banks which pay no interest. The strict rules 
made necessary by the large number of small depositors, in the 
withdrawal of money, prevent the deposit in savings banks of 


money required in active business. The money deposited in 


savings banks is left there for its accumulation, and if not so 
deposited would be invested in property or loaned at interest. 
No national banks will allow accounts to be opened such as 
make the bulk of savings bank deposits. The national bank, 
when operated in connection with a savings bank, secures the 
deposit of the unloaned funds of the savings bank. The stock- 
holders in the national bank obtain a direct benefit from their 
organization and are instrumental In organizing them as valu- 
able auxiliaries to national banks. In this city, and we believe 
in this State, the majority of the officers of the national banks 
are also officers of savings banks. If their interests conflicted 
there would not be this close union between the two classes of 


hanks. 


While a national bank is a bank of issue, and may receive de- 
posits to an unlimited amount, without regard to the amount of 
its capital, and may issue bills of exchange, the savings bank 
can receive on deposit not exceeding one hundred thousand dol- 
lars for every ten thousand dollars of paid up capital, ( Sec. 7, 
supra,) and can invest the funds or capital in commercial pa- 
per, notes, bills of exchange, etc., but can not issue bills of ex- 
change. Sec. 9, chapter 60, Laws of 1874.  ( Miller’s Code, 
pv. 436.) Savings banks are simply and purely banks of dis- 


count and deposit. 


If the right to invest funds in notes, commercial paper, etc. , 
makes the savings bank a formidable rival of the national banks, 
then every individual who holds the promissory note or com- 
mercial paper of another would be an equally formidable rival, 
and the bank might ask to be relieved from payment of taxes 
if the individual were taxed in any way different from such bank. 


FOURTEENTH AMENDMENT. 


The plaintiff claims that this tax upon the national bank is in- 
valid under the Fourteenth Amendment to the constitution, and 
says: ‘* We feel confident that relief will be granted to the 


bank under Section 5219. and therefore it need not be sought 


under the Fourteenth Amendment.” We feel equally confident 
that the relief sought will be denied both under Section 5219 
and the Fourteenth Amendment, and that argument upon the 


latter is unnecessary. 
CONCLUSION 


Without any discrimination against it whatever, the plaintiff 
is endeavoring on imaginary grounds to invoke the Jurisdiction 


of this court, and to avoid the payment of a fair and just tax. 


To grant the relef sougnt this court must add to its aceus- 


tomed jurisdiction the determination of abstract questions of 


wb 


law. It must, contrary to the principles of construction estab- 
lished by this court, and contrary to the decisions of the Lowa 
Supreme Court, give a forced and unwarranted construction to 
the savings bank statute It must overrule all its own decis 

ions declaring that a portion of moneyed capital may be ex. 
empt from taxation and national bank shares still be taxed. In 
stead of requiripga a very material exemption of moneyed capi 

tal, to create such exemption, the most insignificant ex- 
emption must be declared sufficient. This court must fur- 
ther hold that savings bunks, instersd of being the col- 


leagues and co-workers of national banks are most danger- 


ous rivals and competitors It must change the whole current 
a Latte ewtorsyd. ; : ' ; . . ° 

ot its diS@geatens’ which have been to interfere as little as pos 

sible with the taxing power of the States consistent with the 


protection of national bank shares from unequal taxation. 


[his court has never yet found an instance of intentionally 
hostile legislation against national bank shares ; it cannot find it 
in this case. ‘The discrimination, in this State, is in favor 
of and not against national bank shares. Ali State banks, ex- 
cept savings banks, are taxable both,upon their shares and prop 
erty, while national bank shares alone are subject to taxation. 

We believe this court will follow the precedents heretofore 


; 


made, and that it will find in the matters at issue here that 


either in the legislation of Iowa nor in the action of the Board 
of Equalization has there been any violation of the principle of 
substantial equality in taxation. 
| L. M. FIsHer, 
C. A. FIckE, 


Kk. EK. Cook. 
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THE DAVENPORT NATIONAL BANK, PLAINTIFF IN 
KRROR, 

US 

THE 


BOARD OF EQUALIZATION, ET AL. 


ERROR TO SUPREME COURT OF IOWA 


COUNTER AFFIDAVIT AND BRIEF BY PLAINTIFF, TO THE 
MOTION TO DISMISS FILED BY DEFEND 
ANTS, IN ERROR. 


I. 


1s to the payment of the fares 

Che case was decided in the State Supreme Court on June 11, 1884 
(Tr. 1] ind the taxes were paid on June 16 and June 19, 1884, but 
the payment was made without prejudice to the right of the Bank to 


ill be seen from the following affidavit 


he Vavenport National Bank 
>] wars 


Plaintiff in Error. 
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depose and say that I am 


} on ty ‘ . ’ - ‘ , " 
Lhe las nave eon —attorney of the Daven- 
4 i? . . } " TTT. ry) 4 «yf P " , ©) ] ; — , 

t bal i ct i abitd Ai | _ attorney ana One Ol 1tS 


unsel 1 at ove entitled cause, and do state that | myself made 


t of taxes for the vear 1883 for said Bank. and did so in the 
wner following, viz: On June 16, 1884, I paid to A. R. Dixon, City 


cor, 1258.1 +. but befor paying I told him would pay onlv on 


1 that it be received without prejudice to the litigation then 
AA a SRE EE FT? , . aa oo Nee ; ' 
gding ir. Dixon asked time to consult with the City Attorney, and 


lvice received said sum of $1,238.14, and gave me a receipt 
that the amount was for the sment for 1883 against said 
Bank (except for shares of Samuel Hirsch], Pauline Meyer, and A. S. 
liffany), aud stating, further, ‘* The receipt of above amount is not to 


« % . . > . 
: dice ie suit of said Bank Loalbst the eityv of Davenport In any 
) O manner 
7 | : é y ° > yoye > 
On June 19, 1884, I paid him $50.93, for tax for 1883, on shares of 


‘ i Eto wcnl Panlina TAY anc ..: a - : 
ald ssamuel Hirsehl, Pauline Mever, and A. SS iffany, and in his rc 

; Qo ‘ , . ‘ ‘ ° ° 
receipt is issued without prejudice to 


party in pending suit between Davenport National Bank and 
itv of Davenport.” 


On June 16, 1884, I paid to Deputy Countv [Treasurer Rk. Rohlfs the 
sum of $1,790.10, tax for 1883 on personal property assessed against 


< 


[3] 
said Bank (except shares of Samuel Hirschl, Pauline Meyer, and A. S. 
Tiffany ). 


On June 19, 1884, I offered to pay said county tax for 1883 on said 
shares of said Samuel Hirschl, Pauline Meyer, and A. S. Tiffany, but 
stated that I would do so only if it be received without prejudice. At 
that date the said Deputy Treasurer had charge of the office, and the 
Treasurer, M. J. Rohlfs, was in Europe. Said Deputy said he would 
take the advice of the County Attorney, and said Deputy took such 
advice and then accepted said county tax for 1883 on said shares, being 
$88.95, and gave me a receipt in which he stated: “This receipt is 


“issued without prejudice of either party in the pending suit.” 


[| do further state that | have in my possession all the above men- 
tioned receipts (being four in number), and am ready to exhibit the 
same to opposing counsel on request, and also to file the same with the 


Clerk of this Court if their inspection is desired by the ¢ ‘ourt. 


A. J. HIRSCHL. 


Sworn and subscribed to before me by the said A. J. Hirschl, this 
15th dav of October, 1884. 
: WittraAM K. Wuire, 
Commissioner of the (/ S Cireurut Court, 


Southern District O} lowa. 


The eases cited by defendants in error are not analogous to the one at 
bar; and evén if they were, they would not control this Court, which has 
decided that it has jurisdiction of a cause, even if the judgment of the 
court below has been paid. In EHrwin vs. Lowry, 7 How., 184, it is 
stated: “In no instance within our knowledge has an appeal or writ of 
“error been dismissed on the assumption that a release of errors was 
‘implied, from the fact that money or property had changed hands by 
“force of the judgment or decree. If the judgment is reversed, it is the 


“duty of the court to restore the parties to their rights.” 


[In the ease of O’ Hara vs. MacConnell, 93 U.S., 154, the Court fol- 
lows this Hrwin case, and says of it: “ That was a case where the appel- 
“lant received the money which, by decree, he recovered of the appellee, 
‘and is, therefore, a stronger case than the present, as his action would 


‘‘seem to ratifv the decree. 


And so that case was also a stronger one than the case at bar, in which 


it is seen the plaintiff in error has objected to the tax at every stage, and 


(4] 


} paid it under reservation of its rights. The case at bar is not in 
least like some of those cited by defendants’ counsel, in which the 

ypellants were deemed to have waived their appeal, because they 
accepted the benefits of the judgment below. The plaintiff in error has 
iccepted no benefits; it has simply paid what.was forced upon it to pay, 
1d what could have been demanded by distraint or execution ; and in 
payment, insisted that the judgment was wrong, and reserved, 
and had conceded to it. the right to obtain a decision in this Court, with 


“ . » 
restitution in case ot reversal. 


4 ‘ ze _ * . > ae * P 
ASs if) the JUTISAUCLLON oO] this Court. 


o } ; } ' i " , hin :-= an oy . [ 2 
Det naants counsel Make nere, essentially the same argument that 
made Be: the state Ssuprem ( ourt 


and the answer to them ean be 


wre, and is now made, in this (-ourt in the same words in} which It was 


[t would appear that a board of equalization has power to determine 


questions oO! fact. but also questions of law: see 


“Smith vs. Osburn, 53 Lowa, 475. 


‘* Where a tax is imposed under an unconstitutional law, or levied 
without authority of law upon property exempt from taxation, the 
same cases hold that the jurisdiction of the board of equalization is 
not exclusive’ (which is the same as saying that there is a remedy be- 
fore the board, though it be not exclusive). See also 


“ Barber vs. Farr, 54 lowa, 59. 


In the case of The German-American Savings Bank VS. The City of 
Surlington, 54 Lowa, 609, several important questions of law were 
used before the board, to-wit: The right of a city to tax government 


‘bonds. The points were taken on appeal to the Circuit Court, and then 


‘to this Court. Boards of equalization are co. stantly passing upon ques- 
tions of law, e. g. whether certain property, held under certain contracts, 


belongs to one man or another. 


“The case cited by counsel, Dist., ete., vs. Moore, 39 Iowa, 606, is 
nly to the effect that a board cannot be called upon to pass upon Its own 
‘powers, or upon the powers of the taxing body for which it acts. No- 

body would expect such a body to commit hari-kari. It would certainly 
‘ be strange for the board in Davenport tow nship to decide that said town- 
“ship is not at all invested with taxing powers; but it is quite another 


“matter if such a board decides that certain specific items should or 


- 
~~ 


_ 


a 


Ca 


© 


~ 


o 
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should not be placed on the tax-list; this it may do, though a question 


of law, and even a constitutional question, be involved. See 


“Smith vs. Osburn, supra. 


‘“ But, conceding, for the sake of argument, that the board of equali- 


‘zation was without jurisdiction, what foilows? Why, simply that all 


o 
s 


proceedings were void —the paper filed, ete., mere blanks. 
‘“ Very well! 
“The Cireuit Court, however, had jurisdiction of the subject-matter; and 
as appellees appeared there without objection, and filed their answer, 
and on the hearing conceded certain facts to exist, it follows that the 
cause was as fully and properly tried as if it had been there originally 
instituted. see 

“(Groves vs. Richmond, 56 Iowa, 69. 

“ Finch vs. Hollinger, 47 Lowa, 173. 


‘“ Had defendants objected in the Cireuit Court, as they now do, petitioner 
would simplv have erased the heading of the petition, given it the usual 


caption, and entitled it a‘ Bill in Equity.’ If there was no jurisdiction 


‘before the board, then SO much of the petition as refers to the board 


~ 
an 


must be disregarded as being surplusage. If this be done, a very com- 
plete bill in equity for the cancellation of an illegal tax will be found 
to remain. It should be observed that neither the county nor the city 
were parties before the board. ‘They were served with notice and 


came —for the first time—into the Cireuit Court. They made no ob- 


jections to the forms. ‘They virtually submitted the case on an agreed 


‘statement, by conceding all the material facts (Abst. 10-11). The 


’ 
° 


e, 


we 


Circuit Court had. jurisdiction of them and of the subject-matter, and 


‘full power to decide—and did decide —the case on its merits. 


> 


“ Let us take counsels’ own smart illustration. Suppose a petition for 
divorcee be filed before a Justice of the Peace ; defendant does not ap- 
pear; the Justice dismisses the case; the plaintiff appeals to the Cireuit 
Court, and files and dockets in said court the original petition ; the de- 
fendant then appears, and making no objections, files his answer on the 
merits ; the case is heard at great length on the merits, and decided. 
An appeal is taken, and then in this Court it is for the first time sug- 
gested that the action of the Circuit Court was without jurisdiction, 
because the petition laying there had upon it a caption entitling it in 
the Justice’s Court. instead of the usual Cireuit Court caption. Would 
this not be a ridiculous idea? It does seem that the learned counsel 
must feel sorely pressed on the merits to raise this point. They are 


surely attempting to escape through a very diminutive aperture, and it 


‘is to be hoped that this dignified Court will not so belittle itself as to 


ti 
“craw! through after them.’’* 

; The foregoing language shows that the question of jurisdiction was 
fully argued in the State Supreme Court, and the opinion (‘Transcript 
11) shows that the Court decided the case on its merits. It is, therefore, 


that the Court must have come to the conclusion that it had yuris- 
diction: otherwise, it would not have decided the case on its merits. It 
» declare affirmatively that it has juris- 


tha ( *; *f | 
Lilt OUTT. U 


is not necessary for 
diction. ‘The entertaining of the cause at all is an afhrmation of juris- 
diction — especially where the Court has been urged to dismiss the cause 


@ | 


for want of jurisdiction. 
Well, then, if that Court had jurisdiction, this Court has jurisdiction, 
and for ‘wo reasons: 


y-Y° > } 
hirst — Because the question Oo} 


s ‘ 


jurisdiction necessarily depended upon 


s under which the Boards of Kqual- 


the State statute 


the construction of 
d: and as the State Court has eonstrued those 


ization are OrvahiZe 
statutes, and has entertained jurisdiction in this cause coming up from 
| lecision is binding upon this Court. The 


; 7 
fist Suen (1% 


them. it follows th: 


a 


correctness of the following elementary principles will not be disputed: 


A State mav oreanize such tribunals as it mav see hit. 


[t can entrust them with such powers as it deem best. 


All questions as to the extent of their powers are determinable from 
the laws under which thev act. 

The State Courts are the ultimate judges of the meaning of State 
statutes. 


The Federal Courts will follow the State Courts in their construction 


of State statutes. 


The conclusion is now inevitable that the State Supreme Court has 
eonstrued the State statutes to mean that the questions involved in the 
ease al bar are properly raised in the first instance before the Board of 
Equalization, and that, in the light of such construction of those statutes, 
this Court should not usurp the functions of the State Supreme Court, 


and, by dismissing the case, declare that that Court did not have juris- 


diction. 


Secondly — The jurisdiction of this Court depends upon the federal 


law, and not on the State laws. If the requirements of the federal law 


*The correctness of this quotation will not be disputed; if it should be, we 


will ask that the arguments themselves be certified to this Court. 
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exist, then there is jurisdiction; otherwise, not. Now, what are these 


requirements. Under section 709, Revised Statutes, they are as follows: 
(a) A final judgment in any suit in the highest Court of a State. 


(6) Some “title, right, privilege, or immunity” must be claimed 
under the federal constitution or statutes. 


(c) The decision must be against such title, right, privilege, or im- 
munity. 


We insist, confidently, that all these requirements are fully met with in 
the case at bar, and if they are, then this Court must have jurisdiction. 
Let us examine closely. 


(a) The judgment was final, and in the highest Court—no doubt 
about that. It was also a judgment in a “ suit.” 


Of the word “suit,” it is said: “The term is certainly a very com- 
‘prehensive one, and is understood to apply to any proceeding in a 
“court of justice by which an individual pursues that remedy in a court 
‘of justice which the law affords him. The modes of proceeding may 
“be various, but if a right is litigated between the parties in a court of 
‘justice, the proceeding by which the decision of the court is sought is a 
66 aayat 7? 

sult. 


Holmes vs. Jennison, 14 Peter, 566. 


In the light of the foregoing, a condemnation proceeding to take land 


has been held to be a “ suit.” 


Kohl vs. United States, 91 U.S., 376. 


In the case of People vs. Weaver, 100 U.S8., 539, it will be seen that 
the proceedings commenced by the appearance of the parties before the 
Board of Assessors, and continued to the highest State Court, and then 
on error to this Court. 


In the case at bar, plaintiff in error deemed that the tax being levied 
on its shares made a higher result than if it were levied upon its capital, 
and considering that such tax was not void, but only vurdable, it ap- 
peared before the Board of Equalization and asked to have the lighter 
tax imposed in place of the heavier, thus to equalize its assessment with 
those of the State banks. 


[It should be remembered, that even where the State law prescribes a 


tux for the national banks more onerous than the one imposed ou other 


(3) 


moneyed capital, such tax on the national bank is not void, and, SO long 
as it is paid without resistance, it is a valid and final payment, and 
there need be no apprehension of bankrnpting counties by suits to re- 
over the amounts for many years back as having been illegally exacted. 


. . , ° > > . " 
But the bank (or shareholder) may, by appearing before a Board of 


I 


Equalization, show that the tax upon it is heavier than it should be, and 
mav claim LO have extended to it the same privileges enjoyed by its 


° ] 
rivais. 


That the tax is not void, but only voidable, see 


Supervisors \ -~ Sfanle i. 105 [ a ‘ 3] e). 


a) 


Applying the principles of that case to the one at bar, it must be said 
hat the assessor was not without authority to tax national bank shares, 
but that the shareholde f he deemed that the assessment was coming 
more heavily upon him than what his proportionate part would be if the 


12 ee Sa ee } ) - oe ae alsewate oe 
tax were oh the Capitai Could asK DeTOre the Board 3) | Equalization that 


; - ' : 4 ; . | = . re + . ‘ + ‘ a , | . 
nis DANK D reated ivoraDiyv as the others. and that the tax be re- 
} ‘bed ’ ' m= Pe j } ste I ~— {° : 
moved trom Nis share, anda be levied on the capital (so far, of course, as 

t did not cons vernment bonds and other non-taxables). 


ay -_ ee Fe i Ba toe, 
fhe Supreme Court of Lowa has decided that where the complaint is 


Tal) rPy»pooTiy ys that if os} '>? t Piy . by aT hef 4 o- r B < rd j 
OF such a nature that 10 Can properiy be Drought vetTore the oard ot 
Ph . 4 4} r ] : , | I. ae 2s . » 4 : . : 
Hqualization, that then it can not be brought in a court of equity. see 


'f } " fy i 7s > beri 
Maceckiot Vs. f ity 0} Davenport, l 4 lowa. oid, 


e ¢ omplaint ot the Bank in the Case al bar was of such a hature;: 


| 


| or P " ' { » re) % Lae lL, ‘ | Oy > te ia . ® € 
iit- | Sa (>i) its Spal .- as VYaliita, cine statutes Were Vaild, Si long as the 


Bank made ho complaint ; but, although the Statutes were valid, vet 
‘the law of Congress is paramount,” and under it, all benefits allowed to 
| bv the national banks. ‘“ The law of the 
‘State is not entirely superseded, but to this extent must be regarded as 
rress.”’ See 


4 


Loftin Vs ( “bie iis National Bi nk, 8H | nd.. 3 4 I a 


It would seem, then, that the national bank cannot assail the tax by 
injunction (which is the usual remedy for an invalid or void tax), but 
must seek relief before the Board of Equalization, by showing that its 
tax Is unequal to that on the others : and if relief Is refused by the 
Board, then follow the Case, as provided by statute, by appeal! to the 


Circuit Court. 


} 


4 = ae Pe 4 | . : ’ , > + ° e 
Consequently, the complaint before the Board of Equalization was 


the proper (and perhaps the only) course, and such complaint, with its 


7 
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subs: quent statutory appeal to the Circuit Court, must certainly be re- 


(6 cimeak oF ; . : . . . oe . 
garded as a “ suit,” because, indeed, it was a proceeding in a “* Court of 


Justice” (i. e., the Cireuit Court), by which an individual pursued that 
remedy “ which the law affords him.” 


(6) A “ title, right, privilege, or immunity ” is claimed under a fed- 
eral statute and the federal constitution. (Transcript page 4). It is 
claimed that the tax in question was assessed “ata greater rate than is 
assessed upon other moneyed capital in the hands of individual citizens,” 


and that complainant was denied “ the equal protection of the law.” 


(c) The decision was against such title, right, privilege, or immunity. 
The Court decides (Transcript 12) that the aforesaid clauses in the fed- 


eral statute and constitution do not conter upon the national bank share- 


holder the right, privilege, or immunity of claiming for himself the 


same easy taxation that is imposed on the State bank shareholder; and 


, 


this is plainly seen from the language of the deetsion: “As to whether 
Se 


savings banks shares are taxable, we do not determine: we hav. 


‘ 


= reached the conelusion that evell if they are not, the taxation OT 


p : ' ’ 4 ‘ . } J . co 
“national bank shares is not, within the meaning of the statute, at a 


$9 


oe 


‘“ oreater rate than Is assessed upon other moneved capital. 


j 


In the case of the German American savings bank vs. ( ity OF bur- 
ye - Qrt ! i. ee eae tf ) _ : ’ ’ 
langton, 54 lowa. HUY, Lhe DOANK appeared heture bie Board Oy] Kquahza- 
: yes ] nan . ‘ ry a P */ / sy tu? ‘ i i . : . > sr ar = ' . 
tion, and rely ing on a federal law, asked that its Yrovernineni bonds be 


deducted from the taxable capital. The Board overruled the applica- 


tion : the bank appealed to the State Cureuit Court, which reversed the 
Board, cancelled the tax complained of, and enjoined its collection. Then 


' 


the eity appealed to the State Supreme Court, which afhirmed the decision 


ot the ( ‘ireuit Court. Suppose the State Supreme Court had deni d the 
claims of the bank; suppose it had asserted’ that vovernment bonds were 


taxable, that the federal statute did not mean to exempt them, or if it 


° ; . . s* ° ° ’ ‘] } 
did, that it was itself unconstitutional, Clearly, such a case could properly 


have been reviewed in this Court on error: otherwise, the bank would be 


° > ’ } j } & —e . a + 

without remedy, and this Court would be abdicating its prerogatives, 
‘ r } * | x ~ : > 

the s Tate (C‘ourt to act as the final arbiter of the federal 


1 


and allowi 


laws. ; 


If this Court dismisses this ease for want of jurisdiction, it is an 
assertion that the State Court is to be considered as the final arbiter of 


Meaning, CODStTruction, and ntrorcement 0} the federal laws and consti- 


tution. 


. } : } , 5 *y} } ? , . mn . . . °F 
A dismissal of this case will be an absolute denial of justice; it will 
” | . | 
, ; 


ere Diarnttt In error under the absolute control of the State ( ourts 


} yo 
: } f * ; ’ y } Bar i roto? iti jt 
ipo que iC pigS Wl Viie?v = gees i SECT CI if iaiWs, 
4 i ‘ 
. rs vs. ‘* ’ « 37) 
‘ tag y i? ee" ii 
" . ’ 4 . 
— 7 . . ' ‘ " sy ; reo t syTT "Sg tt 
uppos nIs pialntiit snouid, as Opposing Counse: suggest, AatltaCK UNIS 
f i 
>. 5 : 


' - : ie 1] . * = 
fax DY a Dil Ib equity ana myuNncrion, OF suppose Il should (under the 


P woanld na sis 
recover taxes Ior five vears DacK, Wouidad hot the state © 


, ' } } } } we», } 
‘ 7 >| i 7. ' QQ} thy tinea Bs i ‘ ur 
i it the action Was nproperiyv Drought, ana that thie ManK Ss ONLY 
i . 
ourse would have been t ppl to a Hoard Ol Kqualization Has not 
; i 
+] | _ ee eee ee ee +t bar? Has it 
he State Supreme Court actually so decided, in the case at bar: as Il 
entertained and mal ained urisdiction, despite the gentlemen’s argu- 
sto the contrar’s AS til not a TUIIDY peculariyv Upon the mean- 
. s 
F , : <— } 
ing of state Laws, and up ytent ol powers enti usted to these State 
teil t tio} 
Li ‘ f as? i 4s ‘ at ; Pau 


Wi all tl . st be answered in the athrmative. 
Very well: then it follows that if an injunction had been asked, and 


" : } p , bs ; s ; } . - ace 

refust the ground that the State had organized another tribunal 
pee. , | j pe oe Be —_— 

} complaints, such ruling, pelng based entirely 


i not have been subject to review in this Court. 


Now, furthermore, that we have a iopted the other method, and ap- 

} ' r I > ] v ew : ] | <7 . , | 

peare ad betore the Board Oo] Kqualization, and have taken the appeals 
H 5 

; wae } } . . aval 4 i ] ot to) »f 

pro\ ided DV law , and the supreme (court has decided the Case solely and 
® 3 * 


entirely op its construction of the fed rai law, denving that it is to be 


} om ~ “ — | | } a4 ’ ’ Re > -— a “a ' ° wal 
construed as we Ibsist If shouid be, lf, bnOWw, there 1s no right of review 
in this Court, the inevitable result must be that the State Supreme ¢ ourt 


and can construe or mis- 


Se ee i ii ee Sa , ] 
Onstrue, accept or reject, obey or aisobey the same at pieasure, 


‘ 19 oe * 41 P = —_— a j 
(ounsel’s apprenension that this Court will t 


be turned into a mere as- 


sessing tribunal, are Certainly ili founded. Kven in the case at bar, this 


< . , ———s } i? . . 
(ourt 1s not, and cannot be, asked tO assess or 1X values », It Cases like 
the one al bar no question Of value can be taken for review from a 


4 


State Supreme Court to this Court, because it would not be a “ federal 
question. And, in the other line of litigation, if a citizen of Illinois 


n lowa is being taxed higher than it should be, 


——t 8 


finds that his property g 
he must apply in the first instance to a Board of Kqualization; if this 


+? 


denies him justice, he appeals to the State Circuit Court, and why should 


[11]. 


he not then be allowed to remove the case to the Kederal Court ? Cer- 


tainly if a non-resident ever has a right to have his complaint heard in a 


i 
eqerai Court, il mould De In a Case where ne IS seeking relier against 


. . . = . . ' , a 
the acts of assessors and C4 UAaLIZCPs, in facet, oF an entire community. 


Of course, such removal to the Federal Court would only be where 


> ACM) « . ; : ° v4 ° 4 
eoUU are In controversy. 


. " E c*} . . ,* } ; ° ‘ : } ™ 
We have filed a motion for advancing the case on the docket, and have 

made due service of the same, and bee to submit said motion at the same 

. " = 4* * . | ry } > , ; s* . 

time that the motion tor dismissal is submitted Dy defendants In error. 
lhe forecoing discussion may seem rather lenethy, but we trust that 


4a suthelent excuse may be found in the importance of the topic. 

We r 
merits, and not dismiss the W rit ot error. 

1. J. HIRSCHL. 

Ww. F. DIET IOS. 


7 - 6 . >> . , = 
Counsel for Plaintiff in Error. 


spectfully submit that this Court should deeide the eause on 118 
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SUPREME Court oF THE UNITED STATES. 


OCTOBER TERM, 1884. 


No. 897. 


THE DAVENPORT NATIONAL BANK 


Plaintiff in Error, ERROR TO 
VS. ~ SUPREME CouRT 
THE BOARD OF EQUALIZATION, OF Iowa. 
et al. 


MOTION BY DEFENDANT TO DISMISS WRIT OF ERROR 


The defendant in error in the above-entitled cause. moves the 
court that the Writ of Error in this cause be dismissed, for the 
following reasons : 

L. 

The only question at issue in this cause, is, as to the hability of 
plaintiff in error to pay certain taxes assessed under the laws of 
the State of Jowa—and the affidavits filed show that all of said 


tuxes have been paid in full. 


I]. 
This court has no jurisdiction to hear and determine any ques- 
tion raised by the Record in this proceeding. 
It is an attempt to turn this court into an assessing tribunal, or 


Board of Equalization, for State purposes. 
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SUPREME COURT OF THE UNITED STATES. 


, r) 
LDA N POR’ NATIONAL BAN] 
, >} . 2 aa ‘ By ER > > 4h 
f SHILA, Adi oe 2 ase « 4RROR rO 


VS. SUPREME COURT 
SOARD OF EQUALIZATION, OF Iowa. 


DEFENDANT IN ERROR, ON MOTION TO DISMISS WRIT 


said bank appeared before the Township Board of Equali 
yn. and asked to have the assessment on its shares of stock 
the vear 1S83 stricken from the assessment books. This was 
ind the bank appealed to the Cireuit Court. as is pro- 


y section 831. of the Code of Iowa. 


nce such appeal all of said taxes have been paid. 


iid the county, after such payment, be compelled to go on 
ear the burdens of expensive litigation, to settle a mere 
tion where no real interests are at issue’ The contrary has 
avs been held in this State. 


Tx"? ‘ ' ae , . 1] } ’ °O'7 
Wilson & Co. vs. Russell, 4) lowa. HY”. 


Bergalthous vs. Ins. Co., 36 lowa, 250. 
M. & M. R. R. Co. vs. Byington, 14 Iowa. 572 
Kiwood & Lowry vs Wilson. ?] lowa 9P5. 5YS. 


Phis appea! Is an attempt to turn this court into an ASSESSING 


nal, or board of equalization, for state purposes. 


allteeh «dil ot lll, i, 


. a 


an 


a 


5 
Section 829 of the Code of Iowan. is as follows : 


‘SECTION 829.—The township trustees shall constitute a Board 
‘of Equalization for their respective townships, and have power 
‘to equalize the assessments of all tax-payers within the same, 
“except in such cities and Incorporated . towns as elect a town- 
‘‘ship assessor, in which case the city council shall be the Board 
‘of Equalization, and shall perform such duties in substantially 
‘‘the same manner as is required of a township board of equali- 
‘‘zation, by increasing or diminishing the valuation of any piece 
‘‘of property, or the entire assessment of any tax-payer, as they 
‘‘may deem just and necessary tor an equitable distribution of 
‘the burden of taxation upon all the property of the township, 
‘provided : that such boards shall keep a record of their pro- 


‘ceedings. 


Sec. 831.—Provides that : 

*‘Appeals may be taken from all boards of equalization to the 
‘‘circuit court of the county where the assessment is made, with. 
‘‘in sixty days after the adjustment of such boards of equaliza- 


‘tion. but not afterward. 


This Board of Equalization is a mere assessing board, and on 
uppeal the courts are made assessing boards to make and fix a 


final assessment of the property in question. There is no ‘final 


judgement or decree,” nor is there ‘‘any suit” comtemplated by 


section 25, of the judiciary act. 


In the case of Davis vs. The City of Clinton, 55 Iowa, 549, this 
statute was considered by the Supreme Court of our State, and 


the tollowig is said by the court (p. 551). 


‘*The hearing before the board cannot be said to be the trial of 
‘‘an action at law. No issue is joined, nor can it be said there 
‘‘are parties to the proceeding who can be regarded as adversa 
‘‘ries.— App al of the Des Moines Water Co., 48 lowa, 324. 


‘‘' The board, in our opinion, are simply assessing officers, 


‘whose duty it is to do what the assessor, it is alleged, failed to 


t) 


‘‘do; that is, make an assessment which is just and equitable. 
‘The board constitutes a part of the machinery provided by the 
‘state for the purpose of adjusting the burdens of taxation upon 
-*an equitable basis. ? . ' “a 4 
“The duty of the circuit court on appeal was to do that which it 
‘was claimed the board failed to do, make a just and equitabl 
‘assessment. From the decision of the Circuit Court,an appeal has 
‘‘been taken to this court, and we are called upon to do what the 
‘‘appellant insists the Circuit Court did not do, that is, make a 
‘Oust and equitable assessment. 

‘The Circuit Court, and this court, are a part of the muchin- 
‘ery provided by the state to aid in proper adjusting the burdens 
‘of taxation. Said courts are assessing officers or tribunals 
‘‘vested with the same powers, under like conditions and in 
‘special cases, as the board of equalization, except that the 
“courts may review the action of the board, and conclude the 
‘‘adjustment made by it was not equitable, and make another 
‘assessment, or, rather, fix a different value on the property, 


‘which must be respected in levying taxes.” 


Now, if this court can entertain this writ of error, then it 
must, in any such case, do the same, and will be called upon to 
re-assess property the same as the state courts. And where non- 
residents own property situate in the state of Lowa, such appeals 
may be removed to the United States Circuit Courts, and come 


to this court on appeal, or writ of error. 


[his court may thus be called upon to decide whether a partic- 
ular assessment is just and equitable, in view of all other assess- 
ments made in the township: must have before it the entire 
assessment of the township, and decide in view of all the facts, 
whether a tax-payer is to be assessed for $20,000, or only for 


SPO 008. 
If this eourt is to tollow the decision of our Supreme Court as 


o the construction of our own statute. then it must organize 


itself into an assessing board for the purpose of equalizing the 


ge Shy: 


, 


a 


, 


assessments made under the laws of Iowa, for state purposes, or 
this wrjt of error must be dismissed. 

Our statute neither requires, nor does it contemplate that 
pleadings shall be filed by the tax-paver before the board of 
equalization, or on the appeal; but only that the board shall keep 
a record of its proceedings. Plaintiff in error has ¢mprovised 
parties, and a ‘‘title” to this proceeding, but our Supreme Court 
says there are no parties. and of course there is no suit entitled 
fo a ‘s totle.” 

We claim that the question sought to be raised by the said 
petition, filed with the Board of Equalization, and upon which 
this appeal is based, can only be raised by a bill in equity to re- 
strain the collection of the tax. The petition attacks the whole 
tax as unauthorized for certain legal reasons. It does not ask to 
have the assessment equalized, but, in effect, asks to restrain the 
collection of any taxes on the assessment by striking the entire 
assessment from the rolls. Our Supreme Court hes held that 
the board is not organized for that purpose. 

Dist. Tp. of Taylor vs. Moore, 39 Iowa, 606. 
Keck vs. Keokuk Co., 37 Iowa, 547. 

Ifthe board had granted the prayer of the petition, and had 
stricken the entire assessment from the books, according to the 
decision of the Supreme Court, the taxing’ power could not have 
appealed. 

Appeal of Des Moines Water Co., 48 Iowa, 324. 


This would indicate that our Supreme Court does not consider 
that the Township Board of Equalization, composed of the town- 
ship trustees, sits as a court of chancery, to entertain and deter- 


mine difficult and important questions of state and federal law. 


We respectfully submit that this Writ of Error should be dis- 
missed. 
K. EK. Cook, 
FRED HEINZ, AND 
JOHN C. BILLs, 


* ’ 7 . ’ 
CouUnse / For LD Tendants en krror. 


HIRSCHL. 
( LALA 4 j 0) Pla 007 } tf 17) heppo) = 
You wW il please take notice that the forevoing notice to dismiss 


Like Writ of Error in this matter, will be submitted to the court 


on the foregoing brief, on Monday, the 10th of day of Novem- 


ber, 1SS4. 
Kk. EK. Cook, 
FrED HEINZ, AND 
JOHN C. BILLS, 


tor Dr nfendants an hrror. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


THe DAVENPORT NATIONAL BANK, . 
Plaintiff in Error, 
THE Boarp oF EQUALIZATION, ETC., ef al.. 


Defendants in Hrrov. 
FROM SUPREME COURT OF IOWA. 


Reply Argument, by. Plaintiff in Error, on the Merits 
and on Motion to Dismiss. 


— BY —— 


A. J. HIRSCHL, 
W. T. DITTOE. 


L. M. FisHer, 
C. A. FICKE, - For Defendants in. Hrror. 
EK. E. Cook, } 


No. 7 - 


SUPREME COURT OF THE UNTIED STATES. 


, 


OCTOBER TERM, 1887. 


THE DAVENPORT NATIONAL BANK, \ 

Plaintiff in Error, 

— VS.— ) 

THe Board oF EQUALIZATION, ETC., ef al., 
Defendants in Error. 


FROM SUPREME COURT OF IOWA. 


Reply Argument, by Plaintiff in Error, on the Merits 
and on Motion to Dismiss. 


— BY—- 


A. J. HIRSCHL, 
W. 5: DIESE 


. M. FisHer, 
. A. Fickr, } For Defendants in Error. 
3. E. Coox, J 


ARGUMENT IN REPLY. 


(Italics in quotations are mostly ours.) 


The “motion to dismiss”’ was ordered submitted with the 
argument on the merits. We ask. therefore, that this argu- 


ment be read before the motion is decided. 


Defendants’ argument has a tendency to evade the real ques- 
tions in issue, and we feel justified in going over the several 
points suggested, although it be in part a repetition of what 
was contained in our opening argument. On the other hand, 
as to many things which might be here said by way of reply, 
g argument be again reviewed, wherein 


they will be found discussed by way of anticipation. 


we ask that our openin 


With this reply the cause is submitted on the first day of 
the October term, 1887, in accordance with the stipulation and 


order entered at close of last term. 
QUESTION OF JURISDICTION. 


As to the question of jurisdiction, we refer to our opening 
argument, and also to our brief and affidavits filed in response 
to defendants’ affidavits and motion for dismissing the writ 
of error. | 

We do not desire to turn this court into an assessing or 
equalizing board Wedo not ask this court to decide upon 
valuations, but only upon principles! This is the only court 
which can give an ultimate decision upon the force and con- 
struction of federal statutes We claimed that, under Sec. 
5219 of the Revised Statutes of the United States, a shure in 
a national bank could not be taxed higher than a share in a 
State bank. The present statutes of Iowa tax the shares in 
the national banks at their cash values, and do not tax the 


shares in the State banks at all. 


We claimed that consequently there is a violation of said 
Sec. 5219. But we have not claimed that the tax on the shares 
is void, and collection thereof subject to injunction; or that, if 
paid, that amount could be recovered from the county as hav- 
ing been erroneously or illegally exacted or paid, as provided 
by Sec. 870, Code of 1873. Quite the contrary, we have ad- 
mitted, and do admit, that, so long as the bank does not make 
its complaint before the Board of Equalization, and so long as 
it pays such tax, it is a recognition of the fairness and equality 
of the tax, and the same cannot, after being thus paid, be re- 
covered back by the bank from the city or county. But we 
have also claimed, and do yet claim, that the bank has the 
right to appear before the Board of Equalization and protest 
against paying any tax on its shares eo nomine, for the reason 
that the shares in the State banks are not taxed at all ; and to 
couple such protest with an offer to submit itself to the same 
rule which is placed upon the State banks— namely, to be 
taxed upon the capital. And consequently, plaintiff in error, 
when before the Board of Equalization, offered to let the mat- 
ter be truly “equalized,” and, whilst demanding that the tax 
should be taken off of its shares, offered to let one be placed 
upon its capital, to the same extent and in the same manner 
as though it itself were a State bank, and not a national one. 
All these matters were proper for the consideration of the 
Board of Equalization, and then, on appeal, for the Circuit and 
Supreme Courts; but before all these tribunals, as is shown 
from the record, it was decided that Sec. 5219 does not pro- 
hibit the State from taxing the shares of the national bank, 
even whilst it exempts the shares of the State bank. 

A clear-cut proposition laid down by the Supreme Court of 
Iowa, and subject to review here just as proposition 3d was 
reviewed in People vs. Weaver, 100 U.S., at page d41, and 
judgment was reversed and cause ‘‘ remanded for further pro- 
‘‘ceedings in conformity to this opinion.” 

And it is this question, and only this question, which your 
Honors are now called on to decide — namely: Does Sec. 5219 


prohibit the State from taxing the shares of national banks, 
whilst exempting the shares of State banks? Your answer will 
be simply ‘ Yes” or “No,” and either way it will be the 
laying down of a principle of national importance, and there 
need be no apprehension that we want to turn the Supreme 
Court into a township board. 

We beg to refer again to our brief filed in answer to defend- 
ants’ motion to dismiss the writ. We repeat now, that had we 
commenced, by injunction or by suit, to recover back taxes 
already paid, then we would have been thrown out of court, 
because the State and United States Supreme Court decisions 
hold that the proper way is to apply in the first instance to 
the Board of Equalization. We have applied to that board, 
and prosecuted the case through the highest State court, which 
has denied us a right asserted under the federal statutes and 
constitution. And if your Honors now refuse to sit in review 
upon the decision of the State Supreme Court, it follows that 
that court is the final arbiter of the federal laws and consti- 
tution. 

The State court is certainly the final arbiter of the State 
laws; and as the Supreme Court of Lowa has decided that a 
party aggrieved by a ruling of the Board of Equalization, in 
reference to Rev. Stats. U.S., See. 5219, may appeal to the State 
Cireuit Court, and then remove the cause to the federal court, 
it must be apparent that such causes are regarded by the 
courts of lowa just as other “suits,” and hence may be carried 
to the State Supreme Court, and thence, on writ of error, up 
to this Court. That it has been decided by the Supreme 
Court of Lowa, as above stated, see Richards vs. Incorporated 
Town of Rock Rapids, 9 4 N. W. Rep., 342. 

Indeed, the only way in which these various questions aris- 
ing under Sec. 5219 can be presented to the courts, is by the 
party aggrieved going, in the first instance, before the Board 
of Equalization. The latest decision of this court is in Sfan- 
ley vs. Supervisors (May 2, 1887), Vol. 7, U. S. Sup. Ct. 
Rep., 1234, in which it is held that, if the shares are over- 


valued, the holder should have gone before the Board of Equal- 
ization in the first instance; that he cannot sue at law to re- 
cover what he has paid upon such overvaluaticn. We have 
gone before the Board of Equalization, and now ask the simple 
privilege of following up the action of the Board with such 
successive appeals and writs of error as the laws of the State 
and of the United States provide. 

If Sec. 5219 has been violated, there “ought to be some 
remedy,” but, naturally, many objections are made to any rem- 
edy asked by the banks, as was remarked, at the end of the 


opinion, in Pelton vs. National Bank, 101 U.S., 148. 


THIS IS NOT A MOOT CAUSE. 


The shareholders in the national banks of Iowa are entitled 
to all the favors which the State grants to the shareholders in 
the State banks. 

Have they received them? 

No! The “Transcript of Record” in this cause shows 
$400,000 of shares in national banks in Davenport taxable at 
their full cash value, and actually taxed at 35 per cent of the 
same, it being a custom adopted by the assessors to “scale 
down” all taxables to 35 per cent;* and it shows, also, $350,- 
000 of shares in the State banks in Davenport which are not 
taxable, and not taxed af one single cent. 

Is there anything “ moot” about that? 

Again: The Transcript shows that plaintiff in error has 
$200,000 of capital stock, and the other national banks 5200,- 
000 more, of which (334 per cent) $133,333, by force of law, 
is presumed to be and must be, from their organization and 
constantly thereafter, held and kept in government bonds, on 
deposit in Washington; and that, too, whether the banks see 
fit to make use of their “circulation” or not. (See Rev. Stats. 
U. S., See. 5159 ef seq. See, also, 7 U. S. Sup. Court Hep., 


*Assessors ordinarily do something like that. See Cummings vs. M. N. 
Bank, 101 U. S., 162. 
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$33, near bottom.) The Transcript shows, also (page 9), 
that the Davenport Savings Bank had on hand. $40,000 in 
government bonds; that both savings banks together had 
$350,000 of capital stock which they could at any time invest 
in government bonds, and thus reduce the taxable amount. 
(See 54 Lowa, 609, German-Am. Sav. Bank vs. Burlington. ) 
Whether they have actually invested their capital in govern- 
ment bonds or not, it is not necessary for us to affirmatively 
prove. ‘The constitutional validity of law is to be tested, not 
‘by what has been done under it, but by what may, by its au- 
‘thority, be done.” (See, again, citations in opening argu- 
ment, page 6.) <A few illustrations will suffice to prove the 
correctness. indeed necessity, of this rule. 

Suppose a railway company places its fare from Davenport 
to Des Moines at $10 apiece upon all naturalized citizens, and 
only $5 upon all native born. One of the former tenders the 
conductor $5, but is ejected, and sues for damages. Would he 
be required to prove that there was then and there in fact upon 
that same train, or on any prior train, a native born who ac- 
cepted and enjoyed the $5 rate? Or, on the other hand, would 
it be a defense to the company to prove that they were carry- 
ing many native-born citizens, who, without exception (from a 
spirit of magnanimity, perhaps), were paying the $10 rate? 
Certainly the mere fact that the one class has the opportunity 
of riding at $5 would make such a schedule an illegal discrim- 


ination, whether anybody accepts the $5 rate or not. 


Suppose the $400,000 of national bank shares in Davenport 
were taxable at $2 per $100, and the $350,000 of State bank 
shares at $1 per $100. Would that not be in violation of Sec. 
O219? And that, too, even if the State banks, through a feel- 
ing of pride or magnanimity, should voluntarily pay $2 per 
$100? 3 

Is it not, therefore, a violation of Sec. 5219, if the national 
bank shares are put in at cash value, and the State bank shares 
at no value at all? In the similar case of Hubbard vs. Super- 
visors, 23 Iowa, 133, this was held to be a prohibited discrim- 


ination, although there were, in fact, no State banks in exist- 
ence at all; but, in the case at bar, the Transcript shows that 
there are State banks, in the same city with complainant, hav- 


ing $350.000 in shares of capital stock untaxed and untaxable. 


There are many of these savings banks in Iowa, also many 
others (not national), which, by filing a mere declaration to 
that effect, can make themselves savings banks (see former ar- 
gument); but we insist that any statute which extends to State 
banks favors not offered to national banks is a standing menace 
to the latter, impairing the ready negotiability of (and conse- 
quently depreciating) its shares, and that, too, whether any 
State bank is in existence or not, as the danger of its coming 
into existence to avail itself of such favors would, in such a 
case, be not only probable, but imminent. 


The State should not deter capital from seeking investment 
in national bank shares. This court, in considering the pur- 
pose of Sec. 5219, says: ‘It became necessary to prohibit the 
“States from imposing such a burden as would prevent the 
‘capital of individuals from freely seeking investment in” | the 
national banks. ] (7 U.S. Sup. Ct. Rep., 835, top. ) 

If it be unnecessary to prove that State banks are in exist- 
ence, it is certainly unnecessary to prove that they have in 
fact invested their capital in non-taxable property. 

The case of Supervisors vs. Slanley, 105 U.S., 305, cited by 
counsel on page 5, is not analagous to tie question under dis- 
cussion. The decision — undeniably correct—in that case 
was that complainant must prove the following factors: 

(a) That he holds shares in a national bank. 

(6b) That the law allows holders of other shares to deduct 
debts therefrom. 

(c) That he has debts to be deducted. 

That is all he must prove; but counsel argue, by inference, 
that this court has decided that he must prove another factor 


somewhat as follows: 


(d) That some other person is in fact deducting debts from 
his shares. 

We insist most respectfully that this court has decided no 
such a thing. It did not say that Stanley must prove that 
some other person is deducting debts from his shares, and it 
will not decide in our case that we must prove that some other 
bank is in fact deducting bonds from its capital. Hence, when 
the gentlemen say, ‘‘ We respectfully inquire what legal inter- 
‘est has the Davenport National Bank in this matter, 1f none 
‘of the savings banks of Iowa have any of their capital in- 
‘vested in non-taxable securities?” we beg leave to answer 
that it has the same interest that Stanley would have had, had 
he shown that he had debts to deduct (in which ease this court 
would surely not have required him to show furthermore that 
SONU other person also had debts to deduct. Or, in fact. was de- 
ducting them ). 

In People vs. Weaver, 100 U. S., 539, complainant Williams 


was not required to prove that some other person was deduct- 


Ing 


g¢ debts from capital. 

We insist confidently that we have proved all the elements 
deemed. in the Stanley opinion, necessary — to-wit: 

(a) That we hold shares in a national bank. 

(bh) That the shares in State banks are nof taxed af all. 

(c) That deducting the whole tax from our shares would 
leave them untaxable. 

We insist that it is not necessary for us to prove that the 
State banks. which are not taxed on their shares at all, but on 
their capitals — that they have in fact deducted bonds there- 
from, no more than Stanley has been held required to prove 


that some other person was 1n fact deducting debts. 


Neither is complainant required to prove that it has bonds 
which are to be deducted from its own capital. Complainant 
makes out its case by showing that its shares should be released 


from tax beeause the State bank shares are not taxed af all. 


This is all it need do. 

This it has done. 

It has, however, gone further, and at every stage of the case 
offered, and now offers, purely as a matter of equity and fair 
dealing, in case the tax be stricken from its shares, that it will 
pay the same tax upon its capital as would be assessable upon 
a State bank holding the same capital... To ascertain the 
amount which would be thus assessable, an accounting could 
be ordered by this court, or by the State Supreme Court,* on 
the case being remanded there; and, upon such accounting, it 


would be the duty of complainant, if desirous of reducing the 


»] 


face taxable value of its capital more vet than the 33 per cent 


> 
< 
> 


presumed to be in bonds, to prove affirmatively to what extent 
said capital is invested in government bonds or other non- 
taxables. : 

The supplemental opinion in Supervisors vs. Slanley shows 
that the cause was remanded for taking further evidence, if 
necessary. (105 U.S., 318, bottom. ) 


Kvidently, thus far, complainant has not been called on to 
prove, nor had the opportunity of proving, the status of its 
capital. The rights alleged by plaintiff to be protected under 
Sec. 5219, also under the federal constitution, have been de- 
nied it at every step of the case. The highest State court has 
decided only one proposition, and that purely as a matter of 
law; and a “writ of error” is preéminently the instrument for 
testing the correctness of such a decision. That decision, as 
stated in the Transcript, was that Sec. 5219 does not prevent 
the State from taxing the shares in the national banks, whilst 


| exempting those in the State banks. 


That is the only decision before your Honors, and the cor- 
rectness thereof we most respectfully insist it is your province 


to pass upon. 


*As was done in Frazer vs. Siebern, 16 Ohio St., 625. 


LO) 


, 


ARE THE SHARES IN THE SAVINGS (7?) BANK 
TAXABLE? 


TQ 


It really makes no difference, for the purposes of this writ 
of error, whether they are or not, inasmuch as it was urged 
upon the State Supreme Court to decide that they are, and 
that hence there is no discrimination; but that court refused 
to so hold, and said (Transcript, p. 12), *‘As to whether sav- 
‘ings bank shares are taxable, we do not determine.”’ 

And then proceeds: ‘* We have reached the conclusion that, 
‘even if they are not, the taxation of national bank shares is 
‘not, within the meaning of the statute, at a greater rate than 
‘is assessed upon other moneyed eapital;” by which decision 
that court has most peremptorily denied us the rights asserted 
under the federal constitution and statutes; and we insist that 
the correctness of this denial 1s now properly before this court 
for review. 

The State court, evading a decision upon the meaning of the 
State statutes, says that it will nof determine whether the State 
bank share is taxable, but it will determine what the federal 
statute does mean; and now counsel insist that this court, the 
final arbiter upon the national laws, shall not determine what 
the federal statute means, but shall decide this ease by hold- 
ing that the State bank share is in fact taxable. A very pretty 
transposition of jurisdictions this would indeed be, and a most 
unjust way of playing “battledoor and shuttlecock”’ with liti- 
gants who are honestly endeavoring to assert and protect those 
rights which Congress has granted them. 

But if it be deemed material for us to show that savings ( ? ) 
bank shares are not taxable, we can now do so in a very few 
words. 

In Hubbard vs. Supervisors, 23 Iowa, 130, the following 
words were held to exempt the State bank share from taxation: 
‘Taxes shall be levied on and paid by the corporation, and not 
“upon the individual stockholders.” Thereafter the Legisla- 
ture (impliedly) repealed that statute by the act of 1868, as 


1] 


construed in Aforseman vs. Younkin, 27 Iowa, 354. But. lo and 
behold! in full view of the meaning of these words, and in full 
view of the effect attributed to them by the Supreme Court, 
the Legislature in 1574 re-enacts them in the savings ( ?) bank 
law, viz.: ‘* Taxes shall be levied on and paid by the banks, 
‘and not the individual stockholders.” (Laws 15th General 
Assembly, Chap. 68, Sec. 28.) And the other significant words 
we pa 
re 


6) 2 \ 
(od), 


are preserved intact in Code of 1873, 821 (3): ‘* Amount of 


construed in the Hubbard ease. from Revision 1860. 


‘stock or shares in any corporation or company not required 
‘by law to be otherwise listed and taxed.”’ 

This case of Hubbard vs. Supervisors is the law of Iowa to- 

day; it has never been overruled, modified, nor questioned. 
_ The authorities cited by counsel on their pages 9—15, were, 
without exception, cases involving the general laws relative to 
taxation, and under these the shares as well as the capital of 
certain corporations were held taxable; but these general laws 
contain no such provision as was construed in the Hubbard 
case, and as is now included in said savings bank law (Laws 
loth General Assembly, Chap. 68, Sec. 28). So also as to the 
decision cited by counsel on page 12— Henkle vs. Town of 
Keota ; whilst it involved a bank, yet that was not one of the 
so-called savings banks, and hence was not entitled to the ben- 
efits of said Chap. 68, Sec. 28, Laws of 15th General Assembly, 
ard did not claim to be. 

The phrase, ‘“ ‘Taxes shall be levied on and paid by the banks, 
‘‘and not the individual stockholders,’ has not been construed 
in any case subsequent to Hubbard vs. Supervisors, and the 
construction there placed upon it must control now. As the 
decisions stand, if is not an open nor original question for this 
court to pass upon, or to hold that, in spite of this phrase, the 
shares are taxable. Hence, all of counsel’s labored and ele- 
mentary argument, to the effect that taxation is the rule, and 
exemption the exception, is utterly misapplied; but even were 
it applicable, it would be well for counsel to remember that a 


quast double taxation should not be inferred unless required 


ton 
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by “the express words of the statute.” (Cooley on Taxation, 
Dp. L65. cited in Cook VS. Burlington, D6 Lowa, 953. See, also, 
Tennessee vs. Whitworth, 117 U. S., 129, 1386; s. ¢ 6 Sup. Ct. 
Rep., 647, cited in City of New Orleans vs. Houston, 7 U.S. Sup. 
Ct. Rep., 205, middle.) Much less, then, can it be inferred 
in reference to these savings (?) bank shares, when the ‘ ex- 
press words of the statute,’ as construed in the Hubbard case 


(still ung uestioned ), exempts them. 


IS SEC. 5219 APPLICABLE TO THE (ALLEGED) 
SAVINGS BANKS ? 


We freely admit that if they were in reality “savings 
banks” in the true sense of that term, then there might be 
some excuse for taxing them by one method, whilst taxing the 
national banks by another. 

Let it be remembered, once for all, that the very recent de- 
eision of this court in the ease of Mercantile National Bank vs. 
New York (April 4, 1887), 7 U.S. Sup. Ct. Rep., 826, does not 
decide the questions involved in the case at bar. 

It decides that the State may tax the shares in national 
banks, although exempting the deposits in savings banks. 

In Iowa the deposits in savings banks are exempt (Acts 
15th General Assembly, Chap. 60, Sec. 28); but we have never 
complained of this. The “deposit” made by the industrious 
artisan is not *‘ moneyed capital similar” to the ‘‘shares” held 
by the wealthy capitalist. ‘ Deposits are not capital stock in 
‘any point of view.” 

Society for Savings vs. Coit, 6 Wallace, 609 ( middle ). 

We have complained and do complain because the shares 
are exempt. 

‘‘Shares” in one bank are certainly ‘‘ moneyed capital sim- 
“ilar” to ‘‘shares” in another bank. (See our former argu- 


mente. ) 
The question was not before your Honors in the Mercantile 


National Bank case whether that bank would have been en- 


titled to relief had it shown that the shares in 
banks were exempt 
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‘Courts of justice also, as well as text writers, recognize 
“the well-known distinction between banks of deposit and banks 
sv 


Bank for Savings vs. The Collector, 3 Wallace, 513 | top ). 


Now examine the provisions and operation of the savings ( ?) 
banks of lowa., as contrasted with those deseribed in the fore- 
golng opinions, and it will be found that they are diametrically 
opposite upon every material point. These Lowa institutions 
| ” they do a “commercial business,” hav- 


ing power (See. 9) ‘‘to discount, purchase, sell, and make 


‘loans upon commercial paper, notes, bills of exchange, drafts, 
‘or any other personal or publie security.” The management 
is not oul of. but in the hands of the parties whose money is at 


They do hold out encouragement to speculative deal- 
ing and commercial trading. They are not established ‘solely 
‘for charitable purposes.” They do “an extensive and profit- 
hey are, in every respect, banks of discount and deposit — 
el so concede (page 31, below center), and say 
‘savings banks are simply and purely banks of discount and 
‘deposit.’ We insist they were designed to possess all the 
powers and advantages of national banks (except the ‘* circula- 
‘‘tion’’), and, in addition thereto, the power of loaning money 
on real estate, which, however, does not distinguish them from 
national banks, but confers on them only an additional advan- 
tage. It distinguishes them, if at all, only in the same man- 
ner that a man with two hands is to be distinguished from his 
neighbor who has but one. The savings bank law of lowa is 
studied and calculated to make a system of Slate banks which 
shall be and is the fae simile of the national system, excepting 
as “distinguishable” as aforesaid, and excepting the ‘‘circu- 
‘lation,’ which, however, as shown in our opening argument, 
should make no difference. 

Not only the plan, but the very language of the national 
bank law, is copied in this State law. A few illustrations, as 


now given, will suffice: 
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Sec. 12. Shares of stock are per- 


léer 2 26 .f oma hi . ] 
sonality, and transferable on the 


books. Shareholders are under 
‘double hability.” 
Sec. 18. Limits loans to any one 
person. 
Sees. 20, 21. Punishes unauthor- 


ized use of name “savings.” 


Sec. 22. Statements required. 

Sec. 23. Special reports and exam- 
inations provided for. 

Secs. 26,27. Punishment of fraud- 
ulent officers. 

Sec. 30. May be dissolved on three- 

fourths vote. 


Counsel grasp at a straw by attempting | 
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euish these State banks from the national banks, on the ground 


that the latter are banks of issue. 


In Lionberger vs. Rouse, 9 Wallace, 468, the decision was 


merely to the eiiect that See. 5219 did not apply to a 


State 
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bank holding exemption under a preéxisting charter (contract ) 
since 1807. Mr. Justice Davis then, by way of a dictum, 
speaks of the difference between the acts of 1868 and 1864. 
That this was merely a dictum is shown in City Naf. Bank vs. 


Paducah (U.S. Cir. Ct., Ky., 1877), 5 Cent. Law Jour., 347. 
The act of 1864 had two clauses: 
\ CL} That national bank shares should be taxed not higher 
than other moneyed capital; 
(6) Nor higher than State bank shares. 


Admitting how that clause (f)) reterred to state banks of 
issue, as is to be inferred from the said dicfum, does it not 
len follow that clause (a), which is preserved in the act of 
IS6S, refers to State banks, like the present, which are not 


banks of issue? 


It will furthermore be observed that the first clause of the 
act of 1864 related to the valuation, and the second to the rate: 
but the act of 1868, containing both these elements,* provides 
that ‘the faration,”’ ete. 

This question is, however, set at rest by the decision of this 
court, saying ‘‘ Of course, so far as investments in such | State | 
‘‘ banks are moneyed capital in the hands of inclividuals, they 
‘are included in the clause as it now stands.”’ 

Mercantile Nat. Bank vs. New York, supra. 

We have shown in the first argument that a share in a na- 
tional bank is “‘moneyed capital” in the hands of an individ- 
ual citizen, and that a share in a State bank is ofher moneyed 
capital in the hands of anefher individual citizen, and of a sim- 
ilar nature. 

We have shown the powers of discount and deposit, and 
others, possessed by these so-called savings banks in Lowa. 
They are not such banks as this court had in mind in the lat- 
ter part of the opinion in the Mercantile case, when saying, 


* They are what their name indicates — banks of deposit, for 


** Valuation” and “rate” together constitute tazation.—-101 U. S., 158. 
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“the accumulation of small savings belonging to the industri- 
‘ous and thrifty.” 


But they are (from their powers above shown), in every 
sense of the word, such institutions as this Court, in that same 
opinion, describes as covered by the term “ moneyed capital ” 
in the meaning of Sec. 5219, viz.: issuing notes (if it be 
a bank of issue), receiving deposits payable on demand,* dis- 
counting commercial paper, making loans on collateral secur- 
ity, buying and selling exchange, negotiating loans, and deal- 
ing in negotiable securities. The test of the whole question 
is most happily and tersely summed up thus: ‘* Moneyed ‘ap- 
ital”’ therefore includes “shares of stock or other interests 
‘‘owned by individuals in all enterprises in which the capital 
‘‘employed in carrying on its business 7s money, where the ob- 
‘ject of the business is the making of profits by its use as 


‘money.”” 


IS THE DISCRIMINATION SUBSTANTIAL ? 


The gentlemen argue, and the State Supreme Court decides, 
that, although the State bank shares may be exempt, yet this 
makes no substantial discrimination, insisting that the taxa- 
tion of the State banks on capital and surplus is equivalent to 
the taxation of the national banks on their shares. 


In response to this position, we quote: ‘Inasmuch as the 
‘capital of the State banks may consist of the bonds of the 
‘United States, which are exempt from State taxation, 7 
‘easy to see that this tax on the capital is not an equivalent 
“for a tax on the shares of the stockholders.”’ 

Van Allen vs. Assessors, 3 Wallace, 581 (bottom). 


* The sixty days, of which counsel speak, of which they can avail them- 
selves in repaying deposits, is in the discretion of the bank. It is never 
used, unless in a case of panic or other emergency. For construction of a 
similar clause, see Oulton vs. Savings Bank, 17 Wallace, 122. Under Sec. 
5136 (6th and 7th) the national banks might well adopt a similar emergency 
clause — perhaps some of them do. 


is 


And this was said in a ease in which the national bank shares 
were taxable only at par, whilst in Iowa they are taxable at 
eash value. 

Van Alli lt sVS. fig C Assessors. Supra, is the law of this court 
to-day, cited in the Mercantile National Bank ease, supra ; 
and the court, speaking again of the fact that bonds are de- 
ductible from the capital, says: “The effect of this was. of 
‘course, to discriminate to a very important extent in favor 
‘of investments in State banks,”’ and against national banks 
taxed ‘fat a value necessarily and largely based on the value 
‘of the government securities in which, by law, a large part 


‘ot the capital oft the bank Mas required to be invested { rr 


Ly. SS. Sup. Ct. Kep., S33, bottom. ) 


It should be remembered that there are many other non- 
taxables which can be deducted from the assessable capital. 


ee 


(See again our opening argument, pp. d— 7. ) 

Assessment of the capital and surplus together is by no 
means an equivalent for an assessment of the shares; and for 
the very good reason that the government bonds and other 
non-taxables are as readily deductible from surplus as from 
capital. 

lurthermore, the capital and surplus do not always repre- 
sent the aggregate value of the shares. [For instance: a bank 
has $100,000 capital and $10,000 surplus; it does a large busi- 
ness, and pays 20 per cent dividends right along, with every 
ind‘eation of continuing to do so. Would each share be worth 
only $110? By no means! Its ‘‘eash”’ value, at which it is 
assessable under the laws of Iowa, is the same as its *‘ salable ”’ 
value (101 U. S., 162, bottom): and no one ean doubt that it 
would sell for SL5O or over. 


Counsel attempt to argue that the decision in the Mercantile 
National Bank ease, supra, is in their favor, inasmuch as it is 
there held that a national bank share is taxable, although 


shares in the (New York) trust companies are not taxed. 


But the reason for this is given in the opinion, thus: ‘It is 


10) 


‘evident. from this enumeration of powers, that fraust com- 
“ panies are not banks, in the commercial sense of that word, 
‘‘and do not perform the funetions of banks.”’ 

So People vs. Commissioners. 4 Wallace. 256. was decided 
on the ground that inswrance companies are not banks. as they 


do not compete with banks. 


We feel confident that we have shown, from the “ enumera- 
‘‘tion of powers ”’ of the Iowa institutions, that they are banks, 
and perform the functions of banks. 

Counsel say: “If the right to invest funds in notes, com- 
‘mercial paper, ete., makes the savings banks formidable 
‘rivals of the national banks, then every individual who holds 
‘the promissory note or commercial paper of another would 
‘be an equally formidable rival.” To this very astute remark 
we beg leave to say that national banks are to be protected 
even against taxation which discriminates in favor of indi- 
vidual (7. e., unincorporated) banking establishments (see Pel- 
ton vs. C. N. B., 101 U.S... 539). Much more, then, when the 
State incorporated concerns are favored. (Please read again 
pages 7—9 of first argument. ) 

[t cannot admit of doubt that the present statutes of lowa 
violate the rule laid down in Boyer vs. Boyer, 5 U.S. Sup. Ct. 
Rep., 712 (near end of opinion), in which it is said: ‘* Capital 
‘invested in national bank shares was intended to be placed 
‘upon the same footing of substantial equality in respect of 
‘taxation by State authority as the State establishes for other 


‘moneyed capital in the hands of individual citizens, however 


e 


‘invested, whether in Slate bank shares or otherwise.” 


[t is very true, as stated in that opinion, and also in the 
opinion of the Supreme Court of Iowa, and as is argued by 
counsel, that an exact equality is not obtainable, and that dif- 
ferent kinds of property should be, and properly are, taxable 
by different methods. 

But we have insisted, and do insist, that a very simple and 


practicable law can be made which will be just and fair to the 
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national and to all other banks, and will be the same for them 
all, and will tax shaves in all the different kinds of banks. 
Such laws exist pow in every State in the Union, except 
Iowa. We made this assertion in the opening argument; 
counsel neither admit nor deny it. It may be of interest to 
this court to compare the statutes of other States. If so, they 


ean be found as follows: 


Colorado — Gen. Laws 1877, p. 747, Secs. 16, 17. 

Delaware — Code 1852 (amended 1874), p. 45. 

Georgia — Code 1873, Sec. 815. 

Illinois — R. S. 1880, p. 875, Sec. 35. 

Indiana — Revision 1876, Vol. L, p. 89, Sec. 62. 

Kansas Laws 1879, p. 62, Sec. 22. 

Kentucky — Act of April 9, 1878; G. 8S. 1879, p. 711. 

Louisiana — R. S. 1876, p. 829. 

Maine — R. 8. 1871, Chap. 6, Title 1. 

Maryland — Laws 1874, Chap. 483, See. 83. 

Massachusetts — P. S. 1882, Chap. 13, Sec. 8. (Does 
not include savings banks. They have no capital, 
and are otherwise taxed. ) 

Michigan — Laws 1871, Chap. 21. 

Minnesota — Laws 1877, p. 29, Sec. 7 (after a great deal 
of legislation and litigation ). 

Nebraska — G. S. 1873, p. 938; Laws 1875, p. 97. 

Nevada — Laws of 1873. 

New Hampshire — Gen. Laws 1867, Chap. 58. (See 56 
Ih. Eas, OO. ) 

New York — Laws 1880, Chap. 596. 

North Carolina — Laws 1881, Chap. 116. 

Ohio — R. S. 1880, See. 2762. 

Oregon — Gen. Laws, Chap. 57, Title 1, Sec. 6. 

Pennsylvania — P. S., L., 142, See. 86. 

Rhode Island — P. S. 1882, p. 124, Sec. 9. 

South Carolina — R. S. 1872, p. 57, Sec. 32. 

Tennessee — Laws 1873, Chap. 118. 

Vermont — R. S. 1880, Sees. 283 — 289. 
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Virginia — Laws 1873, Chap. 33, Sec. 60, p. 305. 
West Virginia — R. S., Chap. 186, Sec. 68. 

In the following States the bank shares (of all kinds) are 

taxed the same as shares in other corporations: 

Florida — Laws 1872-73 (No. 1). 
Mississippi — Laws 1880 and 1881. 

All corporate and individual bankers are taxed alike in — 
Arkansas — Laws 1874, See. 5083. 
Missouri — Wagner, 1872, pp. 1158, 1159. 
Texas — Paschall, 1870, p. 863, art. 5163. 
Wisconsin — R. S. 1878, See. 1042. 
New Jersey — (Statutes not fully stated ). 


Connecticut taxes all alike, excepting as to non-resident 
shareholders (R. S. 1875). 

California had a discriminating statute, and the same was 
held invalid by the State Supreme Court. ( Miller vs. Heilbron, 
oS Cal., 141.) 

Alabama also, and held invalid. ( Pollard vs. Zuber, 65 Ala., 


The State of Iowa could and should enact a law taxing alike 
the shares in all incorporated banks. 

The 20th General Assembly, and again the 21st, as shown 
from their Journals, rejected such laws when offered. The 
Supreme Court has decided that Sec. 5219 is no protection to 
the banks. If this court does not make some unmistakable 
utterance to the contrary, the act of Congress in question, and 
indeed any act of Congress, or provision of the federal consti- 
tution, is apt to be ignored by any State legislature or court. 

Respectfully submitted by 

A. J. HIRsSCcHL. 
W. T. DITTOE. 
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o him new and amended reissued letters patent, dated . 
1882, and numbered 10062; that prior to the date of said first-men- 
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9650; that thereafter, for like reasons ‘and on 


rs 


- pee ai ‘ad NR ieee ree ‘ } mek) yo whe ar 
tioned reissue the said Hotehkiss eranted unto the said Che Parke1 
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, Wa. I : ] ‘ 4 | ? 1] ‘) } | “at 1\? lin : 9 le 7 2 
and Whipple Company the full and exclusive license to make, use, 
| e > 
] 1] ane . . ° >) ‘ | . a } tort 7 » >) | , ; s ; 
and sell said lmMprovements unde} said original and reissued patents 


ull term or terms thereof; that said improvements proved 
to be of great utility and advantage, and, but for the wrongful a nd 
ul infringement by the defendants herein, of great 
the public and said complait ants; that said defendants, being em- 
ployed by said The Parker & Whipple Company to manufactur 

for them clock movements embodying said patented 1mprove- 
5 ments, did, in fraud of the rights of said complainants, 

and appropriate the dies of said complainant- furnished to 
said for, and only for, the purpose of said manufacture In 
the production of clock movements containing said improvements 
in all leading and essential features to be sold in the market in 
competition with the genuine Hotchkiss movement, and that despite 
the complainants’ protest said infringements continue and threaten 
to continue. 

Said bill also contained the usual prayer for relief by an account- 
ing and paving over of profits and by preliminary and _ perpetual 
Injunction. 

To which said bill the defendants on the 30th d: ay of June, A. D. 
1882, filed their answer denying the validity of said reissued letters 
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| | KER AND WHIPPLE COMPANY ET AL. VS 
) he patentable novelty in the alleged invention of 
| ud in the use or duplication of said dies 
| ‘ . eoed infringement of Hotehkiss’ 
i} \ c Uf COnIpia s are entitled to the re- 
i , a 
. f i | ( 5 J CAs 
th Ss] such cases pres ribed and 
| 
1 od tice om lence on behalf of both parties was 
taken before comp lieers and submitted to said court, 
) ) Said Ise was argued by counsel representing both 
he 22d day « 1. D. 188 
Za da CICI \. D. 1S83, a final deeree was 
| pronounced in the cause, wherein it was in substance ad- 
leereed th . e1ss | letters patent are invalid and 
F 4 ] ] 
the Sal | ) | ssed. 
\ hes ) . peal from the whole of said decree of 
urt of | is ind respectfully pray that thy 
: clr a ill, answer, pleadings, depo 
' the said cause may be sent to 
2 ‘ ae Ss Ww nout a lay, aha that the 
Be OQ | 1] ror » hear the said eause anew and 
dec} ireuit court and every part thereof may 
ade sustaining said bill, with costs, or 
: i Sup me Court shali seem just 
l) t Hartfon , - 1883 
CHARLES E. MITCHELL 
Solis ») fo Compla ranT 
) ) f { L'nited States, District of Connecticut 
in He ‘ LY 
KER AND WiippLE Company and ARTHUR Kk. HOTCHKIss 
ee Y Al Crock CompANY and Henry C. SHELTON, IF REDERICK A. 
LANE, and PASCHAL CONVERSE. 

Know.all men by these presents that we, the Parker and Whipple 
Company, a joint stock corporation organized and existing undet 
the laws of the State of Connect it and locate d and having Its prin- 
cipal place of business at Meriden, in said State, as principal, and 
Joseph H. Beckett, of said Meriden, and Ralph A. Palmer, of said 
Meriden, as sureties, are held and firmly bound unto the Yale Clock 
Company, a corporation organized and existing under the laws of 
the State of Connecticut, and located and having its principal place 
f business at New Haven in said State, and Henry C. Shelton, 
rederick A. Lane, and Paschal Converse, all of said New Haven, in 

the sum of three hundred dollars, to be paid to the said The 
5 Yale Clock Company, its successors and assigns, Henry C. 
Shelton, Frederick A. Lane, and Paschal Converse, their ex- 
ecutors and administrators, and each and every of them; to which 
payment, well and truly to be made, we bind ourselves, and each of 


THE YALE CLOCK COMPANY ET AL. a 


and administrators, firmly by these presen s. Sealed with our seals 
and dated the 3d day of November, A. D. 1883. 

Whereas the above-named The Parker and Whipple Company 
hath prosecuted an appeal to the Supreme Court of the United 
states to reverse the decree rendered in) the above-entitled action DY 
| t court of the United States for the district of Connecticut : 

the condition of this obligation is such that if the 
above-named The Parker and Whipple Company shall prosecute its 
said appeal to effect and answer all damages and costs if it fail to 


us, Jointly and severally, and our and each of our heirs, executors, 
. | 


make its plea good, then the above obligation shall bi vold: other- 
wise to remain in full foree and virtue. 
THE PARKER & WHIPPLE CoO.. iL. s 
By JOHN PARKER, President. LL. § 
JOSEPH H. BECK ETT. E s 1 
RALPH A. PALMER. E S. | 
vu The above bond is approved and the appeal allowed. 
N. SHIPMAN. 
District Judae. 
10 Cireuit Court of the United States, District of Connecticut. 


In Equity. 
jUle 
Toe PARKER & WuIprepLE Company and Artruur E. HorcuKIss 


THe YALE CLock ComMpaANy, HENRY C. SHELTON, FREDERICK A. 
LANE, and PascHAL CONVERSE. 
By the Hon. Nathaniel Shipman, one of the judges of the cireuit 
court of the United States for the district of Connecticut. 
To the Yale Clock Company, Henry C. Shelton, Frederick A. Lane, 
and Paschal Converse: 

W hereas the Parker WX Whipple Company and Arthur oO LLloteh- 
kiss have lately appealed to the Supreme Court of the United State 
from a decree lately rendered in the circuit court of the Unite 
states for the district of Connecticut. made in favor ot you, the salt 
The Yale Clock Company, Henry C. Shelton, I’rederick A. Lane, 
and Paschal Converse, and has filed the security required by law, 
you are, therefore, hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the Sth day of November, A. D. 
1883, to do and receive what may appertain to Justice to be done in 
the premises. 


Gut ened “s 


Given under my hand at the city of Hartford, in the distriet of 
Connecticut & second circuit, this drd day of November, A. D. 1883. 
N. SHIPMAN, 
One of the Judges of the Circuit Court of 
the U.S. for the District of Connecticut. 


rH! PARKER AND WHIPPLE COMPANY ET AL. VS. 
1 t : wie Ca .Or 
LU NEW HY] AVEN, ( ONN.. Nov. od. ISSD. 
| : is m ] , 4 | r 
Due service of the for colng eltation is hereby acknow ledged. 


C. hh. INGERSOLL, 


Sol. for Defendants. 
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filed in court a bill in equity in the words and figures OLLOW INE, 
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LJ Cireuit Court of the Un | States, District of Connecticut 

In Equit 


norable tl es of the circuit court of the United States 
nd for t is t of Connecticut 
Che P r & Whipple Company, a joint stock corporation or- 
, : : > 4 . : 

ed under and pursuant to th laws of the State of Connecticut, 
located and doing business at Meriden, in said State and dis- 
and a citizen thereof, and Arthur KE. Hot hkiss, of Cheshire, in 
uid State and district, and a citizen thereof, bring this their bill of 
plaint against the Yale Clock Company, a corporation organ- 
ed under and pursuant to the laws of the State of Connecticut, and 
cated and doing business at New Haven, in said State and distriet, 


} . ? - , \ 1; . laa . . ’ fF and 
ind a citizen thereof, and Henry C. Shelton, who 1s president of anc 


: . a — Pee P \ | , : an 
Girecvor 1) said COrporatllon, ana readeriecn «ir. mabe, WHO IS secre- 
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&- ] _ cele > eral ~ ae ’ ar By 
ry ol nd a director in said company , and Pasehal Conve rse, WHO 
7 } . } > . ‘ 1] wr) : , _ p - N 47 
. easurer Oo] and a director in sald COMPANY, ait Pesiaeits Ol sNeW 


2 And thereupon your orators complain and show that 
to the 4th day of November, 1879, said Arthur E. Hote 

was the original and first inventor of certain new and useful im- 
yy others Lefore 


- . > . ; : + . ' es l. } | , ye oe 7 y . wr 
nIS Salad Invention thereof. and which had not at the pe riod Of DIS 


pplication for a patent therefor been in public use or on sale with 
s ecansent or allowance for more than two vears prior to his appil- 


etters patent therefor, as your orators verily vbeieve, 


} i] i ae mites fiat ont +), . 
! VOu! orators LUTULIE ae hOV-V LL T) j YOu! nonors toatl sald Arthul 
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iy Hotehkiss, so being the inventor of sald lnprovement, made ap- 
’ . } ‘ > . a , ; >. { . ia . ’ 
plication to the Commissioner of Patents at the Patent Ofhice of the 


United States for letters patent in conformity with the then existing 
. 7 ; } : ~ ] 
laws of Congress, and thereupon due proceedings were had and all 
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the requirements of the statutes in such eases made and provided 
having been complied with, the said Commissioner caused letters 
patent to be made out and delivered to said Hotchkiss for the said 


improvement, which letters patent were duly signed and sealed and 
dated the 4th day of November, 1579, and granted and secured unto 


the said Hotehkiss and his heirs and assigns for the term of seven- 
teen years from the date thereof the sole a <7 | 
liberty of making and sued vending t 

And your orators further show unto your honors that thereafter, 
for good and lawful cause, and without laches or unlawtul por 
the said Hotchkiss surrendered said original letters patent, and peti- 


} 


tioned that the same should be aad on an amended spec- 


13 ification and claims; that due proceedings were had, and all 
the statutes in such ease made and provided were complied 
with, and on the 12th day of April, 1881, the said Commissioner 


caused new and amended letters patent to be made out and deliv- 
ered unto the said Arthur KE. Hotchkiss, which said reissued letters 
patent were dated on the day and year last above written, and were 
duly signed and sealed, and were numbered 9650, and were intended 
to secure unto the said Hotchkiss and his heirs and assigns for the 
residue of said origina term the sole and exclusive right and 
liberty of making, using, and vending the said Invention and im- 


ee ae 2 


provement 

And your orators ft into your honors that thereafter, 
for good and lawful cause, and without laches or unlawful delay, on 
the 19th day of July, 1581, the said Hotchkiss sun rendered said 
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reissued letters ie and petitioned that the same should be re- 
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issued on an amended specification and claims; that due proceed- 
Ines were had, and all the statutes In such case made and provided 
complied with, and on the 14th day of March, 1852, the said Com- 
missioner caused new and amended letters patent to be made out 
and delivered unto the said Arthur E. Hotchkiss, which said re- 
issued | letters patent are di: ate d the day and year last above written, 
and are duly signed and sealed, and are for the same Invention as 
that deseribed in said original letters patent and grant, and are 
numbered number 10062, and secured unto said Hotchkiss and his 
heirs and assigns for the residue of said original term the sole and 
exclusive right and liberty of making, using, and vending the said 
invention and improvement 
14 And your orators further show unto your honors that prior 
to. the date of said first-mentioned reissue the said Hotchkiss 
granted unto the said Parker & Whipple Company the full and ex- 
clusive license, liberty, and authority to make, use, and sell said 
mprovements in clock movements under said original and reissued 
letters patent for the full term or terms thereof, as by said license in 
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or a duly certified copy thereof in court to be produced will 
appe ir; and your orators say that by reason of the premises they 
ire entitled to bring this bill of complaint for the injury and in- 
SS dieaatal hereinafter set forth 

And your orators further show unto your honors that the said 
invention and improvement described and claimed in said reissued 
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large numbers of said clocks and clock movements embodying said 
invention to the great and irreparable loss and injury of your ora- 
tors, and are thereby depriving your orators of great gains and profits 
justly their due, but which are now received by the defendants 
herein, and the defendants refuse to pay the same over to your 
orators. 

And your orators further show unto your honors aa they are 
able, ready, and willing to supply all the demands of the market 
for such improved clock movements. 

To the end, therefore, that the said defendants may, if they can, 
show why your orators should not have the relief hereinafter prayed, 
and may under oath and according to the best and utmost of their 
knowledge, remembrance, information, and belief full, true, direct, 

and perfect answer make to all and singular the premises, 
17 and may be decreed to account for and pay over to your ora- 

tors all gains and profits realized by the infringement afore- 
said, and also the damage suffered by your orators thereby, to be 
assessed as by statute provided, and may be restrained by a pre- 
liminary injunction, to be issued out of this honorable court, as by 
statute provided, against the defendants and each of them, their 
officers, aguute, atterneyn, clerks, servants; : and employees, enjoining 
and restraining them from making, using, or vending any clock 
movements embodying said improvements, or any substantial part 
thereof, described and claimed in said reissue No. 10062, and also a 
writ of perpetual injunction so issued and so restraining and en- 
joining the said defendants and each of them, their officers, agents, 
attorneys, clerks, servants, and employees perpetually, and for such 
other and further relief in the premises as the nature of t 
mint vegilite aun al eeu honors may seem meet— 

May it please your honors to grant unto your orators not only the 
writs of injunction conformable to the prayer of | this oa: but also 
the writ of subpoena, to be directed to the said defenda The Yale 
Clock Company, Henry C. Shelton, Frederick A. isu Paschal 
Converse, commanding them at a certain time and under a certain 
penalty therein to be limited personally to be and appear in this 
honorable court, then and there to answer the premises, and to do 
and receive what to your honors shall seem Just and meet. And 
your orators as in duty bound will ever pray. 

THE PARKER & WHIPPLE CO. 
JOHN PARKER, President. 
ARTHUR E. HOTCHKISS. 
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JOHN 8S. BEACH, 


Solicitor and of Counse [ 
18 UNITED STATES OF AMERICA. District of Connecticut . 


At Meriden, in said district, on the 24th day of Mareh, A. D. 
1882, personally appeared John Parker, president of the Parker & 
Whipple Company, who, being by me duly sworn, deposeth and 
saith : 

That he is president of the corporation complainant in the fore- 


going bill of complaint - that he has read the same and knows the 
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Company and a like true and attested copy in the hands of Fred- 
erick A. Lane, Henry C. Shelton, and Paschal Converse, as herein 
directed. 
Attest: GEO, R. BILL, 
Deputy Marshal 
lees ; 


. services... . .. 


Copies - + ae aw ap On See at > es eee ene a a a Z OO 
travel, 40 miiee........ =F 
$12 40 
20 And one the same day John 8. Beach, Esq., entered his ap- 


pearance for the complainant-, and on the 30th day of June, 
1882, C. R. Ingersoll, Esq., entered his appearance for the respond- 


ent-,and on the same day respondents’ answer was filed in the 
words and figures following, viz: 


21 United States Circuit Court. District of Conneeticut. In 
liquity 


THe PARKER & WutprLE ComMPARNY ef al. 
US. 
THe YALE Crock ComMPANy ef al. 


The answer of the Yale Clock Company and Henry C. Shelton 
I’ rederick A. Lane, and Paseal Converse, defendants, LO thre bill ( 
complaint of the Parker & Whipple Company, and Arthur E. 
Hotchkiss, complainants. 


The said defendants, saving to themselves all benefit of exception 


to the errors and uncertainties of said bill of complaint, for answer 
thereunto, answering, say : 

[. They are informed and believe that letters patent of the United 
States for an Improvement in clock movements were, on the fourth 
day of November, 1879, granted to Arthur E. Hotchkiss, one of the 
complainants, and that thereatter the said Hotchkiss surrendered 
said letters patent, and on the 12th day of April, 1881, other letters 
patent bearing that date, being numbered 9600, were made out and 
delivered to him as reissued letters patent, and that thereafter said 

letters patent No. 9650 were surrendered by the said Hotch- 
22 kiss, and on the 14th day of March, 1882, other letters patent 

bearing that date, and being numbered 10162, were made 
out and delivered to him as reissued letters patent. 

Il. But the defendants deny that either said original letters patent 
or said letters patent No. 9650 were so surrendered to the Comnnis- 
sioner of Patents for any good or lawful cause. On the contrary, 
they aver that said surrenders were made, respectively, for the pur- 
pose of claiming by the reissue of said letters patent inventions 
which were not claimed by said patentee in said original letters 
patent and which were not of his invention. And the defendant 
furthur avers that said original letters patent were not inoperative 
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for complainants ; Charles R. Ingersoll, Esq... S. Harrison W 
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Ie {° . . : } ° iL } >) _ -e-, 
sq., Of counsel for delendants 


° 7% , 
lf IS stipulated and agreed between Counsel Tor respective Dart 


that the application [ 
Hotehkiss. April 12,1581, for improvement 1?) elos Iz movenr 
filed in the Patent Othlee Jan. 22,188 _ 


, 
l i Like 
4 : if 1 J! , ] — ck lea { 
for reissue No. 10062, granted to said Hotehkiss on Mareh 14. 


- ‘ > } a > ' Ft _— [7 } ates ( ! 
Improvements Ik CIOCK Movements was Hied July 1Y. 1881. 


— 
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o 
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Complainants’ counsel puts in evidence reissued lett 
the United States issued to Arthur KE 
for an alleged new an 
bearing date Mareh 14, 1882, No. 10062. 

[It is agreed that a certified copy may be substituted for the 
nit letters patent. 


The certified COpy Is pu 
Complainants’ Exhibit Complainants’ letters Patent.’ J. 
N. P 
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THE YALE CLOCK COMPANY ET AL. 17 


ranged in precisely the same position in the frame re 
wheels as Snown al id deseribed in tlre Hoteh KIS 
pendulum sustains the same relation to this pats of 
livision of the train in the “ defendants’ clock” eonsists of the 
center pinion wep one ere main wheel meshing directly into 1t. 
Phe . ort this main wheel in position 
35 and ie it cubineiats the rear end of the center arbor. In th 
arrangement of the main wheel it is different from the cireu- 
lar rack dise and planet t wheel of the Hotchkiss patent, and for that 
reason does not contain the parts specially referred to in the ninth 
claim of the Hotchkiss patent, eae Nae does it appear to contain t 
construction referred to in the tenth claim of said patent. These 
) iowever, I consider immaterial to the other parts of 
invention described in the said Hotchkiss patent, ) 
contains the same general division of the train into two parts sus- 


; } ad J ’ . 7 } 
a | i | cy ; ‘ . . ‘ ‘ ‘ “sy ve. \ + we , sy ‘ ™ ~~? sy ‘ 
talhniy: the same relations to A bhnree-plale irame, and because also 


the front part of the frame can in nowise be affected or altered by 
this change of the driving mechanism. for these reasons I am of 
the opinion that the “defendants’ clock” fully and completely em- 
DOU sthe improvementsshown and deseribed 1n the Hotehkiss reissue 
and particularly referred to in the first eight claims thereof, and 11 
performs the same function by substantially the same means and 
1 the same way 

Int. 8. Have you an exhibit illustrating the extent to which thi 
defendants’ clock” copies -the arrangem¢ nt and construction of 


] ] Dias ] -e ; om r ; cs — as ae la 
the cloeks made _ accordance with the Hotchkiss, reissue If so, 


} ’ ’ 

produce ana dese} i ‘sal ne. 

] ] ee ae 25 ee ool 4 _— 
Lns. J etangeee ith produce them. (Producing two clocks.) 
ren : } 1 } ri } . - 4 

i .? ry | | . . - r ‘ ‘sy is) i} > } ’ y) > 
Che two clocks pro duced by the witness are placed in evidence 
7 . } 4 . | , an | } ’ r " ON } 4 1 T> 
‘ ) : oO si, Ta yy 'e«v? ‘ t . 7 + ’ hit ite  § ) , ‘ ty ‘ an . 
and marked (¢ omplainants’ Mxhibits—Exhibits Shepard A and 5, 


The Complainants’ Exhibit “Shepard A” 1s, as I understand it, a 
ifactured under the Hotchkiss reissue, with the excep- 
| of that portion of the train outside of the center wheel 
1 is in front of the middle plate of the frame has been re- 
and the corresponding portions of one of 

as been substituted in pI ace thereof, and with t 4 
bit “Shepard A” was brought to its present cor dition. Exhibit 
7 Shepard 3” is ae defendants’ cloek from whiel 


i a 
a 


h the parts 
taken to put into Exhibit “Shepard A,” and the parts 
which were taken re the latter exhibit are now in Exhibit 
“Shepard Bb.” ar hese changes were made in my presence and both 

’ the clocks run and operate just the same as before the change 
was made. 

Int. 9. Please enumerate the parts which were required to be 1n- 
tere h; LO" eable with each other in order that the substitution might 
be effected that has been made in the two clocks of the Shepard 

xhibit 

Ans. The escapement wheel and the three wheels which Are 
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Int. 6. And when id the COMpany substantially cease to 


racture those cloe ks nde iy th: it name 


Ans. About the Ist - of January, LSS] 


Int. i. (on what part of the movements of the * Little Je 


(4 is | Missing )? 1 # ' . nee ] . 1%) 
Hotelhkiss ciock Were you empiloved : 
‘ i « 


] c ] . 
ad the front plates to fit uy 


l. ~ 

\ns. Putting on the dial-wheel and putting on the steels 

Int. 9. To what extent did your part of the work eall fo n in- 
spection and a knowledge of the other parts of the movement and 

their operation 
S (ns. | had to see that the center was properly meshed onto 
the first wheel of the train in order to n LK nV WOrkK iotit 

Int.10. And did ornot that involve an inspection and knowledge 
of the other wheels and their relatiy motions ¢ 

Ans. Yes, sir: 1t did 

Int. il. Will you pleas look at thi loek v shown you, whiel 
is marked Complainants’ Exhibit Defendants’ | . ind sa 
whethe thie Yale Clo k Co.. while vou wer thie employ } 
manufactured a clock like that exhibit? 

Ans. Thev did. si 

Int. 12. By what name was it known in the shop 

(ns. “ Yale Gem,” or “ Little Gem” so! ealled it. 

lL 13. When did the defendants first begin to ke this se-ea 
*¢7eM) ‘ee lx 

{ns hey made cl fe W ol them ! for ie Is ) } Ll ISS] 

| 4 \ ut how Many, as Ii irly aus you i Stabe i id tH \ 
make before the Ist of Januarv, 188] 

{ns About a hundred— nore oO} less 

Int Ld Can vou tel] me now many they ! di dur O mth 
Ol January, ISS1 ? 

Ans. About sixteen hundred. 

Int. 16. What, if anythi ne, did you have to do with the fitting uy 
of the movements of these “Gem” clocks you have spoken of 1n yout 
last two answers ? 

Ans. I had about the same part as the “Jewel. 

Int. 17. How did the facilities you had |[f tion and 


| 
ee ae 
i 


knowledge of the movements ot these litt e "Wen 


} 
with the facilities vou had for an inspection and knowledge 


a} 


movements of the “ Little Jewel” clock, of which you have 
Ans. The same, or about the same. 


, 
a ») 
poken 


Int. 18. Restricting your answer for the present to the hundred 
movements, more or less, fitted by you prior to Ist of Janu ary, LSS1, 


will you please compare the movements of t 
clocks, SO ealled, and Sav to what extent, if ra u 
what that difference, if any, consisted as to the rate 
wheels in each ° 
39 Ans. The difference between the “ Gem” and 
the ratchet wheel was it was below the center in the 
instead of being in back, as it was 1n the “ Jewel.” 
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of clocks ? 


THE YALE CLOCK COMPANY ET AL. 


Int. 47. Do you know Frederick A. Lane? 
Ans. Yes, sir. 


Int. 48. Was he in 


ployment of the defendant compat 
during the period when vou were there 


PR He was. 

Int. 49. And was r emplovment during 
ISSO and the winter of 1881 ? | 
Ans. Yes, sir. 


Int. 5Q. 


In what capacity was Mr. La 
Ans. As 


superintendent Lo the shoy 


Cross-examination by C. R. 


a rT, 4 i. oe ounsel for 
1 ¢ 
defendants: 


Cr. Int. 51. W hat do you und rstand DY the t L1h) Or a cloek 
Ans. It 1s the wheels that take the power from. the center: the 
trains of that cloe ck : the o1 ily clock | knew anything about, and the 
peg ” and the trains were both the same at that time 
~ Sek: Oz. Srecify the differ 


rent wheels th; 
t . trains of f those two clocks. 
ne same. 


Ans. There was the first wheel. which 
the second wheel, the third 


r ] 4 

oO tne ecentel 
ULiil 
w heel. 


= : ‘ a 
by sore the verge 


and crown, ealled 
Int. 53. Then, where in your examina . 
term tral ot wheels. you have intended a train of wheels 
posed of those that you have just specified, is that so? 
Ans. The train of Is insid 


pool 


ion you have used the 


/ whee de of the middle and front Diate 
(ir In 4 B y ld] \ ea , l, t? } Ss ha , P t " 1 f> a ; 
V/ | nt. wo . »\ mie it plate UU Vou Mmedh Live pPicLe lit X | 11) real 
of the front plate? 


In your answer 


to cr. int. 52 you mention “the first 

wheel whi sh meshed onto the center.” Do you not mean the first 
wheel upon which the center meshed ? 

44 


{ 
ae ya 2 suns -_ law th. 
Ans. I think you ean employ ti 
| H 
i 


y that term both Ways, as |] 
understand it: I mean the first wheel in front of the center 
inside the front and middl plate | 
Cr Int 6 How long have you b eh) Ih} the employ of the ecom- 
plainant company ? 


Ans. Not quite three weeks. 


ad | eae ar 
Cr. Int. 57. During the period in which 


} Vou were CI] oye d. as 
you have testified, in putting together the so-called “ Je wel” clock 
4 r _ t_ { . 
was the Yale Clock Co. engaged in 


the manufacture of other kinds 


Ans. Yes, si 


A 


M. L. ROYS. 
Attest: JOHN B. MILIS, Notary Publ 
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oO THE PARKER AND WHIPPLE COMPANY ET AL. YS. 
Ans. I do not think any such difference is set out in the claim : 
the specification, however, in deseribing the train dwells much 
65 more specifically and fully upon the front part of it than it 
dé upon the back part, but [ do not know as it does so 
r the purposes of the combination named in the first claim 
Cr. Int. 45. Now please consider carefully my 40th question, and 
state whether you are not prepared to say that, In your opinion, this 
irst claim is intended to comprise all clock trains or movements 
whieh are divided | irranged as stated.in that claim, without re- 
eard to the shape, or size, or number, or mode of operation of the 
- NIposins: bat tra O issuming that the parts are there 
rform the ordinary fu ions of a cloek train. If you are not 
ere oO o1Ve Ul Ss VOUr ODINION rl ise state 1n what hahhnel 
) f the ti \ ' the subjeet of that claim are to be 
Ans. No: [am not } ) to make quite so broad a statement 
s that, because 1 m refers specifically to certain parts of thi 
the center wheel : na center pinion, also the center arbor 
carrying the minu hese parts are specifically deseribed 
ind all def rit din the spe neation by language which I have before 
juoted, and it is clear to my mind that the train should have a 
nter wheel, center pinion, and center arbor, as defined in this 
e} Che other pai f the train, aside from the escape wheel 
scape-wheel arbor, are not thus definitely defined. Now, as to 
d shape, the special object of the combination named in the 
is to make an efficient clock compactly arranged. The 
: having disclosed new means for a mode of accomplishing 
his ob - | I si Ppost that any One would be within his claim if they 
Lit] loy d the same method and means for making a larger clock, 
but in that event they would not reap all the benefits or rather the 
best results of the combination referred to in the irs! claim. The 
Shape ol thre train must b such as will peer of ] its being divided 
thie manner and by the means ref rr dt 1 the erica 
Cr. Int. 46. My question assumed that ves ain referred to in this 
lll Was arrange d as there stated, which implies that there existed 
iter wheel and center pinion and the means of arrangement. 
Ni leaving out of view those parts, can you not state by an 
affirmative or negative answer whether the train which is 
6G the subject of that elaim 1s not intended to comprise all 
trains arranged in that way, Irrespective of the number, or 
shape, or method of operation of the several parts composing it ? 
Ans. The only reason why I cannot answer in the afirmative is 
the fact that the conditions im posed by the claim, and which are 
assumed to be ae 


measure Govern | 


be admitted by the question, it appears to me In a great 
he size and shape and mode of operation of the 
l am free to say, however, that the first claim was not in- 


A 


ided to Impose any limitations, except those which are named in 


‘aim, and that it substantially covers all trains which fulfill 


you to say that what the patentee means 
rain,’ or a “division of the train,” is an arrangement 
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TIE YALE CLOCK COMPANY ET AL. OD 


of the parts of the train on either side of a certain point of division, 
ithout any division of those parts in the sense of their disconnec- 
tion: am I right? 
Ans. Not exactly. The patent defines divided 11 the Sense it is 
| Joyed as arranging parts of trains “between different 
| | of the claims which refer to the division of the train 
refer either LO the three plates or else to the middle Or division 
late. You are right in understanding me as saying that this divi- 
1. of the train is not a ‘dite wicekion of the tran The division 
of the train referred to in the patent I understand to be the division 
of ad COL? eted train. 
Int. 48. And such division is affected by arranging the differ- 
Clit parts O}) elt her side of cl eertain designated point, and I no 


other way. Is not that your understanding’ 

Ans. No: It must be él fleeted by Lhe empioyment ofr a division 
] , - 7 - . ] ae ‘47 » aot a . fc one : 
plate t por | the t Wo sides Ot which Lae two pares Oj the Lraink are 


arranged. 

Cr. Int. 49. You say that the division of the train referred to in 
vatent you understand to be the division of a connected train 
What do you oudaen mee by cl division of a disconnected train ? 
Give an — 

Ans. The best example I can give of the parts of a disconnected 
train would be to take a clock train apart and divide the par 
two different piles. I know nothi Lo of al ly dise onnecte d cloe 

unless it 1s a cloek train whic h has been taken apart 
67 Cr. Int. 50. Do you then regard the division of an \ ypera- 

tive train by disconnection of its parts as an absurdity 

Ans. It would eease to be rae operative train if disconnec Lt dd. 

Cr. Int. 51. In your answer to interrogatory 25 this morning you 
say, “In the Exhibit ‘ Hotchkiss’ center shaft,’ when power is applied 
to the pinion in ra! direet tion to drive the clock, the ratchet acts to 
connect the pinion and center wheel the same as if they were rigidly 
united in one piece.” Before the power is applhed as there supposed, 
was there any such connection between the pinion and center wheel 
as resulted from the application of the power? 

Ans. The parts were connected the same before the power was ap- 
plea, the ratchet being constantiy In position to es rform its ese 
but before the application of the power the pawl might or might 
not have been in actual engagement with the driving shoulder of 
the ratchet, and it is necessary to have the power first take up the 
slack between the ratchet wheel and pawl before they are rigidly 
connected to drive the center wheel. Prior to taking up this slack 
the center wheel and center pinion were loosely connected within 
certain limits in contradistinetion to being rigidly connected, and 
they are loosely connected for the purpose of allowing the center 
pinion to turn backward during the winding operation. 

Int. 52. In the same sense in which you use the word “ con- 
nection” to indicate the relation of the pinion and center wheel 
after the power was applied those parts might be said to be discon- 
nected, might they not, when the power was applied to wind the 
clock? | 
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train. The advantages named in -my last answer apply equally 
well to all clock trains to which the division of the train as pee fort! 
in th elaims of the Hotehkiss patent is applicable, and | veneers 
refer to that answer as my answer to the pre sent question. 

Cr. Int. 55. You do not mean, I suppose—but if you do mean it 
say so—that by taking the parts of a clock train, no matter what the 
number 1S, Or their S1ze, Or the character as to fineness of their teeth, 
and no matter by what devices certain functions ordinarily a 
formed by parts of a clock movement are pe rformed, pHs by simp! 
arranging those parts into two different apartme nts ata point . 
tween the center wheel and center pinion you can all ice a move- 
ment which shall have coarse teeth, large pinions and pivots, and 
will make necessarily ad DIOTe COM pact Cc loe k thi cll) is made in ( ther 
ways ¢ 

Ans. No: not literally. 

Int. 56. Do you mean anything more than that 1f one has pre- 
pared certain parts of a clock train or movement suitable for the 
purpose that he will be enabled to arrange those certain parts use- 
fully or advantageously by making a division of them into two com- 
partments at a certain point which hes between the center pinion 
and center wheel ? 

Ans. Yes; 1 mean more than that. I mean that bv arranging 
his wheels and rain SO as to be thus divided he Can secure greater 
advantages as arrange his movement more compactly than he 
could in case he did not arrange his train so as to adapt it to said 
— sion 

Int _57. But he eee have to have his wheels and train and 
ives: their character and the function they could perform before he 
could utilize this idea of arranging them into the two compartments, 
would he not ? 

og Yes: before he could do so to the best adva 

. Int. Os. om hot then the whole util ity of this division of a 
bind as this patentee defines such division, depend entirely upon 
the character of the train which is to be divided ‘4 

Ans. No; it results from dividing the train in the particu- 

70 lar manner deseribed in the Hotchkiss patent, rg aa I have 

maintained all the while, in order to reap the full benefits of 

this Phir wriies it must be a train to which the division woe in the 
claims Is adapted. 

Or. [it. 9. Now, doe S the Hot te ‘hkiss pa itent show any other train 
to which such division is adapted than that train which is specifically 
described in the patent, and the rear part of which is made u ip of 
the peculiar internal gear and its connections, of which he claims 
the invention ‘ 

Ans. It does not; as I have before stated the patent shows and 
describes only one train. 
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(Adjourned until Thursday, Feb. 22, 1885, 10 o’clock.) 
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i4 rHE PARKER AND WHIPPLE COMPANY ET AL. VS. 
Cr. Int. 78. Now, when afterwards he refers to movements that 
have been heretofore carried by “going barrels operated with a 
ixed rack,’ what does he mean by going barrels ? 
Ans. The expression is very indefinite, but taken in its connec- 
1 ~~ } " ‘ . . “—e 
1 | have no doubt but what he ret rs to revolving plates in which 
} ] } , i . “he 
ree snare or the clock movement was mounted 
Cr. Int. 74. Now. whether Mr. Hotchkiss was the inventor or not 
f all the parts forming the rear part of that train —I| mean all the 
| rts to th rear of what \ | Sa\ he ealls the cloek movement—do 
uu not understand that his object In providing for the operation of 
Like whole mIiece@nan) .. Bit so as to remove the disadvantages atte nd- 
the prior constructions of movements in which the train of 
hie rotated with thr voO1Ing barrel or plate, WialS to separate the 
clock movement proper or train of wheels frem the other mechan- 
Sm »\ confining that movement between the front and middle 
Ppierte by ‘ irPranvemelt which made the movement stationa 4 
| \ns Ye | Was 
Cr. tnt 40 Do you not rerore, how find 1) th Hot hkiss train 
mechanism something an that which relates only to compact- 
ess of form which requ livision of the train in the sense of 
separating the forward part of the train from the back part of thi 
train ¢ | 
Ans. No; not if any ] lar stress 1s to be laid upon the words 
forward and bac! rdin the sense of being forward and back- 
i ward of agiven plane, which was the sense that I have con- 
dered it in most of my former answers. It 1s, however, as | 
have always supposed, necessary to the exact Hotchkiss train that 
he part of the ti n between and Including the center shait, its 
wheel and pinion, and the escapement shall be stationary. ‘The re- 
juirements of this special train make it necessary that the planet 
wheel and its Lx1S revolve about the eenter wheel while the rest of 
the train is fixed. If this is the division meant in the question, | 
hould eonsider it a requirement of the Hotelikiss train. If. how- 
ever, the rotary dise of the Hotehkiss train should be made station- 


ry and the circular rack made to rotate by the power of the spring 
nstead of the dise I think it would still be the Hotchkiss train, 
nd 1 that event the division ealled for In the question would not 
exist 

Cr. Int. 76. I will alter my question with a view to obtaining an 
iiirmative or a negative answer to it. In your answer to cr. int. 60 
You hav sald that if Com pactness of form 1s not tak n into econsid- 
Ation the same traln, ¢ sisting of the eireular rack and the other 
vheels shown in the patent, might be arranged without dividing 
them in the manner stated in the patent. Since that answer it has 
appeared, as I have understood you to admit, that patentee in his 
original patent states as an object of his invention that the train of 
wheels or clock movement proper, consisting of the wheels between 
the center wheel and crown wheel, inclusive, shall be arranged be- 
Lween the front and middie Pp] ite,so as to make them stationary and 
not to be affected in that r spect by the rotation of the going barrel 
or plate and its connections. Now, then, I desire to know whether 
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pl ites from thy othe} part of thie volIng mechanism (whether that 
sense of the word divide is the sense of the patent or not), will you 
now say that in the patentee’s actual construction, as shown in his 

patent, that there is not an object in dividing the whole going mech- 
anism into two parts by means of plates, and by which the train 
of wheels from the center wheel to the crown wheel, inclusive, shall 
be between the front and middle plates, which object relates to some- 
Li ng else than co! Pactunes ir form ¢ 


Ans. Certainly there 1s, and | nevel thought otherwise. 


Cr. Int. 79. And that object is to so arrange the train that the 


circular rack and going barrel or plate may be used with a stationary 
and fixed movement instead of a transitory movement; 1s 1t not so? 
ADS, Yes: that is one obj ‘ee ¥ 
Cr. Int. 80. Now do you find in the @efendants’ clock any such 


ornate } 0607 ' IIH lat ] nod liic ' 

division of the train as I have lust denned, and 1n this question I 
: 1 } ‘ . } BS. 5 . ; ce aa . i 

such division is the division referred to in the 


Ans. Without taking ie to find out the meaning ol the word 


] 

1] } ] 4 - . } . 
division as used i} ) f will state that 1 do not find in 
he defendants cioeck any circular rack or any revolving dise bear- 
Inga planet wheel, and consequently I do not find in said clock a 
See Se. | ere, ol wlomek wl f } . 
GiIVIsION OF SUCH H TACK, GISe, ANG pianet Wie el trom the oLvner parts 
of thie rap 


ur. Int. Si. Do ou not understand Dy the specification of the [Cc 


issued Hotehbkiss patent that fram sof movements composed of three 


} | ,° i] . . ‘ inpial . . ? ’ 
pilates Tor the arrangement of the movements within those plates 
, a= — | — l, Tl Avtah by ; rrr) +7 . 
ell known before the Hotchkiss Invention 
A _ 
Li} | (3 ¢) 


it specification that 
the trains of clock movements have been divided, in the sense in 


whieh the patenter uses that word, between different plates, before 


83. Does the novelty of the division which the 

patentee makes in his train consist in such division being 
made at a certain and definite point in the train—that 1s, between 
the eenter wheel and center pinion ? If there is any other novelty 


| } 
ld tbne GIVISION He ClalmMs state I 
Ans. Considering: the different features of his Invention abstraetly 
Les On , l es nl } - i - : “Te 1.21 ] 
Or bY themselves such division at that point may be sald to be the 


, , 
' 


only point of novelty shown in his division of the train, but I do 


not think the question gives a correct statement of the novelty of 
the divided train of the Hotchkiss patent. I think that the means 


lor alVv1laing the train, the means fo connecting the two parts of the 
train when so divided, and the particular point or part of the train 


} 1] _ ™ 
uld all be considered together in 
a : _—_ } ae, eee ee ; rige divid “sy 
oraer to clearly set forth the novelty of the Hlotelikiss divided traln. 
So far as I know no trains which were divided into parts by arrang- 


- oo Scan 1, fF { | ’ ’ 
Ing the parts between diferent piates bave ever been connected to- 


. this division 1 ma 
Where this QIVISION I8 Made sho 


rether by means of the center arbor extending into both divisions 
. a ” , j . , - p ee : , ae ee 
Of the train, said arbor naving thereon a pinion within one division 
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of the train and a center wheel within the other division of the 
train. 

Int. 84. You don’t mean to be understood, do you, that there 
was any novelty In arranging the parts of the Hotchkiss train be- 
tween different, plates because of their connection by means of a 
center arbor extending into both divisions ? 

Ans. I do not wish to be understood as saying anything different 
from what I have said, and I have not made any statement to the 
effect of the one mentioned in the que stion. ‘The mere extension of 
a center shaft or arbor without connec ting two spaieahe divisions of 
a ner : do not wish to be understood as giving any novelty to the 
Hotchkiss invention. The Hotchkiss patent does not show any such 
extension of the center arbor into two div isions of a train. 

Cr. Int. 85. Explain more clearly what you mean by the | 
tence of your answer. 

Ans. | mean that the Hotchkiss patent does not show. a center 
arbor extended into both divisions of the train, which arbor does 


hot also connect the two parts of the tre un, Ali | the refore he doe 3 not 


show the mere extension of the center atel into two parts of a 
train. 
i8 Cr. Int. 86. The means for dividing 

refer In your answer to the er. int. 83 
referred to by the patentee in his statement respecting the prior di- 
visions of trains, were they not—that is to say, plates in frames? 

Ans. Yes. 

| Int. 87. And the means for connecting the two parts of the 
train, to which you refer in the same answer, were old, were they 
not?’ 

Ans. Yes—for other purposes; but they were not old for the pur- 
pose named in the question when considered in connection with a 
divided train. 

Cr. Int. 88. Do you mean to be understood that different parts of 
a train were not connected by a center shaft before the Hotchkiss 
invention ? 

Ans. Yes—that 1s to say, different parts of a divided train were 
not connected by means of a center shaft, so far as | know, prior to 
the Hotchkiss invention. It is true, however, that the center shaft 
had, before the Hotchkiss invention, been employed for the pur- 
pose of attaching or connecting upon one arbor a center wheel 
and center pinion, and if this is the connection of paris of trains 
inquired about in the question a center arbor has been used for 
such purpose prior to the date of the Hotchkiss patent, and said 
center arbor, wheel, and pinion have been arranged in a clock train 
before the date of the patent. 

Int. 89. Now, with the admissions which I understand you to 
make, that prior to the Hotchkiss patent a apr ae wheel and center 
pinion had been connected by a center shaft forming a part of the 
clock train and that the parts of the same train had been divided in 
the sense of being arranged between these different plates forming 
the frame of the movement, are you not prepared to say that the 


ast sen- 


» 7 . Oe 
the train to which you 


y 
- 
were the same as those 
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83 Examination resumed. 
NEW Haven, Jarch 6, 1SS8—10 o’clock a. m. 


. ; ; 
Kxamination of JAMES SHEPARD continued. 


Cr. Int. 103. In that construetion of clocks in which the cireular 
rack OF pla net wheel is e mployed, so that a spring concentric to the 
movement and U pol the back side of the movement may be Clll- 
ployed, is not a division of the train by a plate, in the sense of sep- 
aration of the forward part from the backward part, a necessity of 
the construction ? 

\ns No. 

Int. 104. In what manner can the two parts be arranged in 
that way without a division plat | 

Ans. ga acon Be the circular rack opposite the edge of the mov 
ment, so as to surround the train, instead of back of it 


Cr. “ty 105. hea clearly understand that. 

1 + > Q 47 : ; : - 4 . ee 

l explain farther: S Uppose the movement 1s mounted 

4 = } - an . aie 4 

In a Irame which revolves. and that a Carries ail O1 the train except 


’ +} 
t }) aIreular rack: then place t] meor “Nnediate w 
bhne €ircular rack : then place le transmitting or intermediate wheel 
i > 
whieh qarives the eentei pinion, 1 by tween thetwo clock Pilates WILD 
i | ’ ‘ e ] ’ " , ere > 4 \ | a ve »ir : , } 
the rest of the train, thus arranging the cireular rack around the 
a -" i ] op a. a Sd ale 40 > 
rest o] bone tralhn.,and so as to mesh Into sald Connecting wheel I‘his 
| rh yrofe) | f } , + } . ) : fyery TY } f »| } . vay | sal — Os 1% } 
UhnaerVrsta lie LW) Le the construction of loe KS Wilbitoil 1i)} buy ~~ Scan hs 
] sa er ae a ia _ © SPOR i 
lar rack, and which existed prior to the date of Hotchkiss patent. 
A i 
é' al ca ] lat Ries . ies 2 ey 
In other words, I believe that the trains of clock movements hay ny 
: 1] : ] } ’ } =. 
an internally-toothed gear prior to the date of the Hot “ite patent 
« a 
ee ’ = ss ee f } ; } 
were not ad1lvld neha pig.» irts Dy Meals OF plates Chis being thi 
CAaSe., ITTIOLIOWS that uch IVISION IS nota neeessary feature of clock 


trains employing the pratnont rear or circular rack. 

Cr. Int. 106. I intended to limit my question to such constructions 
as employed a fixed instead of a rotating movement. With that limi- 
tation please answer the 108 eross-int rrogatory. 

Ans. The answer is the same, but the manner of carrying 

S4.  . it out will differ by making the internally-toothed gear o1 

circular rack to rotate around the movement. When a sta- 

tionary rack and fixed movement are employed, as in the Hiotch- 

kiss pal nt, then itis hecessary to divide the train by al division plate, 

or its equivalent—that is to say, No other Way how occurs to me of 
arranging such parts. 

Cr. Int. 107. From what does that necessity result which you have 
last referred to ¢ 

Ans. From the fact that the planet wheel revolves a 
center shaft and that the other wheels are fixed in front of it. 


~. 
a 
od 
~— 
— 
—) 
—— 
_ 
— 


Cr. Int. 108. In the defendants’ clock is the main spring concen- 
tric with the movement ? 
Ans. No. 


Cr. Int. 109. Is the main wheel coneentrie with the moveme 


7 


Cr. Int. 110. In the clocks that you have referred to as containing 
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Cr. Int. 126. While the rear part of the train was revolving under 


Lhe power of the spring’ \ it would be the condition of the forward 
part of the train ? 
* \ ns. I VO ae I) his Vi 


| 
; ; ; 
Ie CeCLea VOu \ H 
} . 1 ] } —— , 
Lns. ihe two } nnected when the ratchet and paw! 
y | i SD »\ ' 
f 7 } i > ‘ «6 ) at é ‘ ot 
it. 20 fan e, the presence oi the ratchet and DAW 
4 
1 ee Set — ' “— IO Ok WCF 
\\ placed DY the patentee Is necessary to 
His ye is 1t not 7 


au some portion of the train 
make an operative clock which 


be wound in the ordinary manner. It 1s not necessary that the 
} ’ } } } } ia ' } } . 
et and pav hou 1 between the center wheel and 


ay that by simply moving the 
ratchet and pawl to some other part of the train than that where 
the patentee iocates Ib 1 1b J train would operate without doing 
? st 
\) \ doing vthinge more than Is necessary to 
yr the ratchet and pawl into operative connection. 
Cr. lh mean by that. J infer, that it would be neces- 
the center wheel and center pinion and to 
| . me other part of the train; 1s not that so? 
‘ | m that it would be necessary to properly connect 
| DLTIO! center wher \\ ith the eenter shaft, and tO 
where is located, capable of moving back- 
Is ll pend if the pa which it drives 
Redirect exat tl by Mr. MrrcHeti 
R. D. I 151. You have been asked In cross-examination many 
i LeESLIOLIS MVOIVINY ci COMI Parason between the Llotehkiss train and 
movement on the one hand and the corresponding portions of the 
Lane clock upon the other hand. State whether you have prepared 
or caused to be prepared drawings exhibiting the correspondence 
tween the Hotchkiss clock and the Lane clock ; if so, produce the 
ne and explain 
Ans. I have had such drawings prepared under my direction ; 
the same we re made from the Pal = 


nade from the parts found in the clocks “Shepard 
Exhibits A & Bb.” In these drawings I have arranged the separate 


elements in parallel columns under the head of Hotchkiss clock 
and Lane clock, and between these columns I have had printed the 
| Ins to designate thy SEY rey | parts 
The drawings referred to are laid in evidence and marked Com- 

plainants’ Exhibits “Shepard Drawings ‘1,’ ‘2,’ ‘3,’” respectively, 
with name ot nota 

On Drawing No. J] 

Kirst 1s shown the per b ills, which are the same size. 

Next 1s siown the pendulum rods, which are of the same general 


a Bree 
ieee 
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form and substantially the same length, and both of them 1g 
a bend at the upper end by which to secure them to the verge, and 
the usual threaded lower end of both of them is provided ‘with a 


Phe verges are next shown. both Ol which have a hole to recelve 


; a pa ; ] }} ’ - | ee » we = Pe * — oe os 
the pendulum rod, and the pari LS In the verge are allke 1n theli 
igi ._ | ' :' 
Act hn and in the distance iro | lr 


th y ¥t re 46 
length, although they » pivote d differently within the frame. 
The crown wheels, crown-wheel shaft. and ecrown-wheel pinion 
are alike in SsIze : and with respe et to the number of te th O] leave 


s and pinions and the shafts are of the same length 

etween their shoulders 

§9 ‘The same is true with reference to the first wheel back of 
the escapement wheel | | 

The same is also true with reference to the second wheel back of 
the crown wheel and its shaft and pinion. 

Drawing No. 2— 

The same is also true with reference to the third wheel, its shaft 
and pinion. 

The center wheels are of the same size an 

The: center shafts are substantia lly 1] 
they both Are squared at the rear end for the application Ol a key 
for setting the pointers, and they are both round at the front end, 
where the min ute hi ind 1s LO be attached. Both ot them are pro- 
vided with a collar and a shoulder to govern tl 
ter wheel and center pinion thereon. 
ie center plnions have the Salle number of leavi a# 
he driving gears differ from each other, t 1D. 
nary main wheel and the other being a circular rack and planet 
wheel They both have teeth of substantially the same size and of 
about the same number: that is, the Hotchkiss driving ‘gear or clr- 
cular rack has sixty teeth, and’ the Lane driving gear has fifty-six 
teeth. | | 

The rachet and pawls are somewhat differently constructed, but 
they both have the Sate funetions 1 the clock movement. The 
ratchet in the Hotehkiss mabe 1S located Of) the cent er shi: ft and 1) 
the Lane clock upon the main shaft. 

In the » Hotchkiss ecloe k he main shaft is hollow, and in the Lane 
clock it is solid. Both of them are provided with a screw-thread for 
the application of a threaded key for winding; in’ one of them 
the thread is an internal thread, and in the other it is an external 

thread. 

In ‘Shepard Drawing No. cs the keys and the dial work are 
shown. The pinions which go upon the center shaft and in front of 
the front movement plate are designated the first dial pinion. They 
are alike in size and number of teeth. 

The wheels which mesh into said dial pinions are canes: rsa in 
said drawings as first dial wheel, and they are of the same size and 


. c* } 
le position of the cen- 
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the manner and means of establishing the 
veen the two parts of a train separated as desc ribed 


| find the means for connecting the divided parts, the cen- 
) on the center s 


' , 4 — et : oes . . A? 
rran@wes that the cente wheel shall be 11) the front compartment Ol 
the frame and mesh with its pinion in the front com parti nent, and 


it the center pinion shall beso arranged as to ne the Ania 


in the 


} ] ’ | | } ‘ > F 
mpartment and mesh with 1 wheel ac] . COMpartmMent 
‘ e~ ° / ‘] ' ws) ] y } »*> 7 T_? y } > 2 " sa ‘3 
. drives. These are the means by which tie connection is 


‘ | } : | + .* . 4 : 
effected. and are embraced in the fourth claim of the pate en L. 
Int. 9. Is there any difference between plaintiffs and defendants 


" P a. ‘ , . Fa . 
eloeks with reference to the manpner or means ol piano: the 


4 1} el , ] ; . 

\ns. Thev are the same, and the means are the same. and they 
; } 4 } 

the means nave pe ! Stated 


Int. 10. Do you find any reason in any of the minor differences 

. described in the Hotchkiss reissue and the el 
of defendants, pointed out by defendants’ expert, which prevents de- 
fendants’ clock from embodving all the in nprovements specified in 


47 ot ] sow : = + =- — ee _, 
the first e1ieht claims of the Hotchkiss reissue ? 


d A y } 7 { } 4 ? > s 7 . } : s 7 
ed Ans. in the defendants ciock finda mechanical substitu- 
e , ! } } } a oor x . s : 7 : aa 
tion for the rack and the devices for connecting the raek with 
. E rm} . ° } ® ~ : 
4 : 4] Te p : : oe 
Line el On HIS SUDSTITUTION IS the fae 2 Sen of a main » 
} “ . | iol te , ] . ‘ ] on > 4 . 7 . re ] Ph 
id of those devices, and in this epect l econeur with EF. 
‘ : . ; ! me ¥ . sil taal = ; _ ] “nn re, vv \y . } — ‘ 
A. Lane, whom I regard as a good practical expert, 1n MIS state- 
—" oe ' . or +d.) 4h 7 > . | x a ] y ‘ | 
In answer to Int. o2. LO VOoul question venerally ] answel 
6 not 
} 1 FI ry : ] ’ 1y : . i ’ oe sa : y a 
Int. 11. What hav ou to say ih reply to the position of defend- 
ce a Pere ce 4) Hotehkis a ae, ee 
ants expert that the Claims orf the otenhkKiss reissue disclose no 
A 
1} : * YY ic l tray 
patentable Invention excepting as nis theoryastoa disconnected train 
> 4 if ved 
\} ( )} lic rhe) hy 7 t | wi) la nw ntion *() sists 4a stated 
, I ii cl y Liictt ‘ See aere ceawe viCril COT) ’ ° cus N ci UC 
} i. try 28 +.) J ~AA { hy tact} — +? . Pe by . » 4 a“ 
| filth) ¢ Lne top of the 62a page OT this testimony, in re pry LO lll. v0, 
‘ 


; ? } ] " Ty + | 4 | es i ah > ; 
is | understand the same, if that theory is correct there is no ln- 


vention at all, for the clock would be inoperative and worthless. 
‘ : a } 3 } ; . 4 . > . ' 
Che clock as described by him in that place could not be wound. 
lt w k to the first claim there we find that it is for a division of 
or. og 
1 | wheels and pInIONS wh ee compose the train ata certain piace 
on the center arbor and the arrangements of the parts of the , 


train which are divided between the three parts of the frame. The 
inventi sists, the object of the invention is, I should say, 
to reduce the size of the movement, and this is effected by the divis- 
| ( aimed and by the arrangement of the parts of 
the divided train between the three plates of the frame. In the 
aim: the Invention consists in arranging the middle plate 
so as to divide the several wheels and pinions composing the es 
into two parts for the purpose of their arrangement between the plates 
the frame. Thethird claim is se substantially the same thing— 
that is, for the middle dal e dividing the train in the place specified os 
ement of the division between the three plates. 


oe ities 


“+ 
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In the fourth claim I find that the inventor has patented the means 
whereby he connects the divisionsof the trains so that they operate as 
perfectly as though they were not divided, but werearranged in a frame 
having only one compartment formed by a frame having only two 
plates. The fifth claim is for a certain number of wheels and pin- 
lions arranged between the escape wheel and its arbor carrying a 
pinion and the center arbor carrying the center wheel and 
center pinion,as set forth. Without specifying further, the 
object of the first eight claims is to reduce the size of the 
movement—to make a compact movement—and each and every one 
oi the inventions embraced in these eight claims are directed and 
contribute to that end, viz., the reduction of the size of the move- 
ment. Now, as each and every One of them contribute LO that end, 
| look upon them as coniaining patentable inventio 3 

Int. 12. Please say whether these supposed rearrangements of de- 
fendants’ Exhibit “ Defendants’ Cloek, Rearranged Pivots,” take 
that clock out of the SCOpe of any of bie claims of the Hot ‘hkiss 
reissue—I mean the first eight claims. 

In the sixth claim the inventor has claimed a particular 
arrangement of wheels for the purpose of bringing his clock move- 
ment into as compact a form as possible. Solong a s this construction 
is substanti: ally adopt ted and copied it comes Wi ithin the claims of 
the patent, and although in this particular exhibit the pivots have 
been slightly altered in position, still. this is s copying | the construc- 
tion which the inventor has claimed, and does not therefore take 
this exhibit out of the category of being an infringing of the sixth 
claim or any other claim of the patent. 

Int. 13. What is the meaning of the “ cireumferences of circles,’ 
in the sixth claim ? 

Ans. The circles used in these cases are all imaginary circles, and 
one of them is supposed to be described on the front plate and the 
other on the middle plate, and the pivots of the several wheels are 
supposed to be arranged in them. I will add in this conrection that 
a drawing forms a part of a patent, and that the expression in the 
sixth claim with a reference to the drawings are clear enough, but 
in the claim if the words two like circles fiad been introduced it 
would have been clearer. 

Int. 14. Compare Exhibit “ Everitt Clock ” with the combination 
specified in the fifth claim of the Hotchkiss reissue. Give reasons 
for your conclusions. 

Ans. Every art has its technical language—its technical expres- 
sions and words. In the clock and watch makers’ art we find the 
technical expression “ going barrel.” This seems at first like an un- 

couth expression, and is suggestive, perhaps—suggests the idea, 
101. perhaps—that the barrel is provided with some means for loco- 

motion. If we look to the old constructions of watches (this 
construction being shown in the eleventh plate cf Reid’s Treatise), 
we find the barrel there represented as a separate element, and that 
the main wheel has a conical piece secured to it by a pawl and 
ratchet, called the fusee, and that this fusee and barrel are connected 
by a chain. With this old construction, as the watch was being 
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gether it will be seen that the train with two wheels oce 
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stitute of - it city—we shall find many arti 


eles in which the proper- 
} 
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ties of the going barrel are discussed. Perhaps it would be wel 
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l 
State i) a lh) » OQ) o harrel } aes 1¢ [ tt } V 

sta Lf IOW, 1N thie LOIN Darrel, the arrangement 1s e ireeter Vy WI 
i ais _—— > be Spent. ie Maer 4] : ] ] paca ~~ a 
ad UbTOrny rOree may PeOoOmMmMuUuAnTeAated to the train Vi ich. unde! Lie 

, ays - } F > ) : ¥ . : 
old device, was effected by the fusee. And peice state that this 
; . aes . a : . - Race . —— ane ] } j 4 on 
IS at ynplished | W\ using ad Very tong Main Spring, and that it has 
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} , , } ] : . : ; ‘ 
clans round by experiment that the last turns of a main spring 1m- 


;* 7 
2 ke é | 7 " ? | 
part a force to the train which is nearly equal. Hence, if there ar 
. 7 , ¥ 
} * | * 4 } i . . - 3 . 
LO by Ix turns to the Fong barrei to run twentv-four hours the 
‘ eer . . . j + . } : {° sa . 
would make a sprue long enough for twice that nuMmoer OF tLUrOs 
| . + | ib att ] t | > " } ]? . o, P ; s 
TI) Like Veritt CiOoCK le YOINng Darrel turns once |] LWelLy\ S 
, , } a. ‘ ™ = . " — " ] — oe — 1 > + wwe a . | i] 
and the arpor on whieh it 3s attache extenas thnrougn the arvdol 
, . } } s . . e j ; ; 
and earries the hand, and there is no shaft in that elock earrying a 


minute wees and no conten wheel in the sense in which that wheel 
is described in the patent 

103 Int. 15. If you have prepared any diagram to illustrate 

importance of that combination in which the center sha 
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Carrvih?g wheel. and pinion 1S combine ve With tne escape wheel and 
. 7 . - . . 
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pinion by three intermediate wheels and pinions in reducing the 
S1Ze of novements, please produce and explain th ame 

ns. | have prepared the diagram, and the diagram consists of 
LWO t] | Is 11) one of which there 


ivures, showing two trains of whee 
} 
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ate ; 
lo and in the other bnere are 


Are three wheels and ati CSCAPE W Hee 

two wheels and an escape wheel. The teeth in the wheels in both 
trains have the Same eoarseness, and the pinions of eourse are of 
the same size in the two trains. One turn of the lower wheel in 


each train turns the escape wheel the same number of times, or 
eee : 
sixty-four revolutions. Now, by comparing 


the space of the train with three wheels, and if we redt 
wheels and pinions so that they will occupy the same space that the 
three wheels occupy the teeth in the wheels will a , 

and the pinions reduced to one-half the size, and of course the 
pivots. 


(The diagram referred LO IS put in evidenee and Is marked (om- 
plainant ’ Exhibit “ Terry Diagram,” J. B. Mills, N. P.) 


Int. 16. Are you familiar with Reid’s Treatise? If yea, state 
whether you find any suggestion or indication in said treatise that 
any one had ever discovered the way of producing a very diminu- 
tive movement having the large pinions and large cendalas d were 
of full-sized clocks that is set forth in the fifth claim in the Hotel 
kiss reissue. 

Ans. My father hud Reid’s Treatise on Clock Making, and he 
made clocks—brass clocks—prior to the rehearse of the 
sheet-metal clocks. J worked with my father at t 
making and repairing watehes from the the time [ thee hot oh 
to work unti] I was about nineteen or twenty years of age, an 
intervals afterwards. I used to peruse that treatise, and used t 
have it explained to me,and I have never found anything in Ret 
where the principles in clock or watch making of increasing 
9—I(0)4 
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eould obtain them by substituting for one 


ae. 


f teeth two wheels each having half the 


heel ? 
£i' As 


‘ ] ‘ ] i] +) 
' ¢ > Tab } ; 
| C TaGe roaduUuee tie ! 


+ | >| } 
Bz Olé Wheel 
, + ++} } ] , a | ? T , | ‘é ? 
1 WIth ClOCK-TNAaAKeCYS tO TLaKeC a SCC- 
ay ' QO} Tt | : Le . cl ] W I 
i OCLW 1 the Center ana Crown 


. | S| 
ructions 1n the old clocks. we 


4 Re ae iat — 7 tba 6th 
tO make shorte} rod CLOCKS tha 


7 7 ? 
ye i think, to make pendulums beat 
| ‘ } 7 } 
> | . af q 
nd three-quarter seconds. but the 
beat in just those times. but may 


7 } ] 
t xT ry ; i ? 7 ‘ ¢ i. 
’ Wid Cis put Lilt I LO a? « L small 


vheels there instead of one and have 
tthere is in the one, one would occupy 
the length of pendulum being the same, 
ythi Y TO do with lt, ne cessarlly with 

in the train 
Hotchkiss knew what pendul his 


} : } , 7 } c : 
qaetermined on tne leneth O] his pen- 
Ccull | his eseane wheel he Knew the 


eCASILV Ohnd 1t, that would be required of 


i | ot bh, y Whi 1 { kn ge . : } aa ly 
Lihat ne-— requires tO Know the number ol 


order to know what beats his pendulum 


— 


} 


th in his escape wheel had nothing to do 


<e; that would depend 


uppose that he had got his penculum rod 


— 


pt the wheels between the center and es- 
w, would he not. what space there would 


the center and escape wheels? 


I 
unlimited, if I understand the question 


ed on one side by the center wheel 


“ | = o °, «¢ 
ape wheel, wouldn’t it 7 


limitations, without regard to the dis- 


osed that he has his ease and from that 


pendulum and has arranged all the 
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159 movement, except the train from the center shaft to thre crown: 
now, he would know how much space he would have for that 
train to occupy ? 

Ans. Yes. 

Cr. Int. 188. Having that space I will suppose that he wishes. to 
put in these threesmall wheels which that space will aeecommodate 
Now, we have seen that he has obtained the number of beats for his 
pendulum by its length, and we will assume that he takes any de- 
sired number for the t ; wer ¢ 
his pinion upon the three wheels. I will ask you as one who has 
had a life-long familiarity with Reid’s T tj : 
matter by arithmetic for him to construct those wl 
pose of making that train and to bring out as the result of that fig- 


eeth of his esea 


} ] 
uring the very train which he describes in his patent ? 
ANS. he answer 1s, No: he Day pul ail his arithmetic With two 
J ce — an r +] 
wheels in that place in a train or three; that arithme has 


nothing to do with the number of wheels in a train. 
Cr. Int. 189. Please look at Reid’s Treatise, on page 14, and ex- 


= + : ; ' 1 . : . 
Piaih, Ii you ean, why the rule which he there viv ror adel Pidi- 
noe t | @ 1917 > | oy ch? | " — ] ‘ ath, oi t »] | > x vy mT t a Tt 
Mig bie NUMvers for the wheel teeth OF any CiocKk Movement Willi Not 

} ] | 5 | ° : , . , . 
sy} ¢ " an Vaud Sarr 6 > : : . i . 242? ' . — . =. ; . ‘ 
enable the clock mechanie to put into his train any number ol 

| te oo " oa omiie ] } . 

wheels that he may desire to be accommodated to an Yivelhl Space, 
* . a 


and if Upon the data which | nave fiven in my iast questlon you 
< *e s . 
. ef ee ee oakaein 5 : } } oa we 
can by fOliowlng that rule bring outany other result than that 11@i) 
} ’ . . . . . . . . 
\ shyt : ' > i Oa ‘ . ' . " aot } . . " —— — OB _ _ 
Hotchkiss olives Io! his three-wheel train in his patent I Wish you 


a 


(Adjourned until Wednesday, Feb., 28, 1883, at 10 a. m.) 


New Haven, Feb. 28, 1888—10 o’cloek a. m. 


Present: Counsel as before. 


Ans Reid’s lreatist Oli CLOCK mal ne has | Cl before the 

140 public for half acentury, and isa well-known and reliable work. 
But we do not find any tables in it that I can discover that 

give the number of wheels that shall be placed in a train, or in any 
particular place in a train, but we do find tables like the following 
“To find the number of vibrations In a minute, or in an hou 
having the number of the wheel teeth and of the pinion leaves, and 
also to find numbers for the wheel teeth, having assumed numbers 

for the pinions, for the swing or balance wheel, and the number of 


vibrations required in an hour, ‘ete., ete 
wie : , } a } eee 
Reid S prelace to the rule referred to 1s as follows: 


- In order LO be eertaln what the numb S ior tii whi el Uf eth or a 
elock or watch movement should be, three things are requisite to be 
known or fixed upon: first, the number of beats to be given in a 
minute Or all hour: second, the number of the pinion . and of their 


i 
leaves. and, third, the number of teeth it is intended for the swing 
or balance wheel to have.” | 
[t will be noticed that the rule is for finding the num | 
in the wheels, and not for finding the number of wheels in 
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Rn. D. Int. 211. In your opinion is it material that every one of 
the arbors 1n that portion of the train forward of the center wheel 
should have its rear pivot in the middle | late in order to be within 
some of the claims of the Hotchkiss patent ? 

Ans. It is not. 


145 Reeross-examination by Mr. INGERSOLI 


R. Cr. Int. 212. If Fig. 1, in the drawings of the original Hotch- 


oad — 

‘< ‘ » 4 ? ’ TAT OC . ‘ ane —- . ~— -_ oP " . 6s ae : ; 4 " 7 
kiss patent, was made, as you say, drawings to “snow the outiine oO! 
cy ) »>y*s ] ‘ y ; 4} v< Tare’ : \ cy | " ") . . ny Ixy ’ ) ] 2 } “7 | } 
yeneral dp pearance ol the machine are commonly made, WHY Qla 


x) a } : - j eo } . ; - _ ] i i ‘> 
you cause 1t to be altered, as It appears to be 1n the reissued patent! 
* 4 


(ns. It will be noticed in looking at the original patent that it i 
ZANNS. LC Wlil De noticed 1n ooking at the original patent that 1t Is 


y ] = ° ae eh a , — 
SO th: L tne side of the movement IS SNOW almost aS Much as 


the front of the movement, and that in the reissue the view approx} 
mates a tront view, and shows the outline of the parts nd move- 
ment much better, and I will add, according to my idea of thi if 
Is a much better view : 

kt. Cr. Int. 213. Do vou mean to say that you think there are any 
three wheels shown, or intended to be shown, in Fig. 1 of the draw 
mes Ol th rig nal patent ¢ 

i 

(ns. They certainly are not shown, but what the intention was Is 
more than I ean tell, for | had nothing to do with it. 

Kk. Cr. Int. 214. You say that the removal of the center arbor fron 


os ag ; ‘ ; : 
c\ TQ irqwo ; ws ‘ * f +5 q } f °"s) FT y iva 7 : ° 
thre Liotehkiss Lraln and also from the Lane train would disconnect 
it] Ir eNe +1, fey] . ranlA that + |} witt ? | + _ 
einer Case the train: wouiad that not beso With any ¢ put i IPO? 
ar | ' ] 1, 
Vr Pr. ysehy . tat > oO, > hy : . ‘ , ie 
which the center arbor should be taken 
\) | ee ae } r ] ] ] ] i ] 
‘ > syiil cr a ‘ | iran « ré > "ey, 190% i. cy Oocrn « rITTin 
Ans. in talking about clocks and watches we use language a littl 
) : +; | 
LOOSE I\ sometimes bv 48 train connection ul d rstand that tiie 
7 } } ] ] h ) at ] . } ' 
teeth 11) Line Wheels mesii 1h the PINnIoONS alia thia { ( t i no Wa Ui 
,° . ” ty ‘ ; 7 7 
GISConnecting a traln Property but Dv removing a wheel, SO that il 
‘ | . ¥ 
i= ied 
! LAKIN OUI Li a POO] \ 


Will not mesh in its pinion. | 
nek woanled 1 r diss] 
lIOCK WOUIG De COTIPie , 


KR. Cr. Int. 216. Suppose you remove the pawi and ra 
between the center wheel ae oe oy ee ae Lotehki rain 
etween the center wheel and center plnion Of the FLOtCHKISS train, 
would or not such removal disable the train 

If 4} ’ — 4h 3 lone it would 

Ans. if there was nothing more qaone it Would. 

az = } 


» f yo, _ 4+ >) ard cr . : oO nen P ; Beasay. . ve. -) 
ame ¥ Int. ya vg And so 1n thre same ease 1t would disconnect the 


ve T iis —e a oe a a [7a 1 1 at far tha train 
146 Ans. Not in the sense in which I have used It, for the train 
—— | 4 _ : hw om 

connection would be just as pert et as 1b 1S now, and OV SIl- 


} . , °,° j , .. Sw i } 
ply transferring the ratehet to the position shown 1n exhibit Marked 


Hotchkiss Ratchet on Main Arbor,” and securing the center wheel 
and center pinion to the center shaft. . 2 
thecenter wheel and center pinion would le the Same lh 
i. e.. the Lane and Hotelhkiss clocks. 

Redirect examination by Mr. MircHenr 


R. D. Int. 218. Would the removal of the paw] and ratchet in the 


7 
awn 


ee, 


ee 


x* 


THE 


IAT TET RR TO EME oF I RETE 


Guan 
on 
~~ Pi 
j 
bested 
nnd of 
ow pum 
~ 
aa 
ya = 
“pes 


oa noe 
— oe 
— ~~ 
~~ 
~ 
— 
aioe 
— y “ 
ocean 
{ 
—, ~ 
— = 
. f 
j wee 
— ~~ 
— a 
ff 
dene 
. ~~ a 
— ed 
-- 
. = 
—— 


od 
~ 
—) 
a os 
ae’ - 
o cal 
— 
~ 
~~ 
ene. eee 
> — 
~— _ 
“ “4 
- ’ 
. > 
o 
omer re . , 
2 anaes — ~ 
mead 
aren 
See 
f 
, 
pty wa 
Dramenne 


Lo 


Batten S 

ee 
ow 
e 

a 
es 


oe 


A 


hose wheels lh) 


Le | 
' 
i 


] 
i 


+ 
: 


sof the 


art 


eC }) 


— 


~~, ss 
° 
stew 
@ * 
eee S ) 
Nw 
~s 
— 
le 
_— _ 
os moe 
— _— 
— 
Seat 
to 
— 
+ om 
~— ~~ 
ey ~— 
> — 
aw 
” ow 
> “ 
— a 
| 
ee a mera 
a 
© 
os ‘ond 
4 ow 
pene 
n= 
a 
= 
—_— 
ow 
— 
oe 
* 
— 
el we 
on 
i ~ 
ee — 
eet ow 
od 
") 
~~ 
one s 
~= balias 
4 
— 
of oa 
_— 
_e 
sw 
eum we 
an 
ad id | hated 
wen 
ee 


Rr akg TO A 


a 


4 |? ee ive @. 4 
LRERER ‘ 


WHIPPLE 


COMPANY ET AL. VS. 


Cr. Int. 11. How many dies and punches would be required to 
unk out the frame Take each part of the frame which requires 
sper | Lye yy LtS 
Ans. For blan! ho t these frames you would want three dies, 
d for gutting this triangular frame here, the front one—that is a 
icult question to answer. You can gut the frame and punch all 
se holes at o1 [t needs a die for these pillars—what takes the 
ee of pillar | parts connecting the three frames together. 
ese pln-ho n be punched or drilled, — not essential either 
t 2? Go tate what dies, special to the manufacture 
the clock in quest ire required besides the blanking-out dies 
the frames and ) and punching the front one and for 
Kine the p rs 
\ }. Yo WoO f lie 1-box {Ol the back and middle frame 
neh th ad 1 r holes. You would need two dies and 
rf hich the verge-shaft hangs; don’t see 
| is pendulum, which would require a 
te | round die just the size of this pendu- 
) iot. It would take a die to make 
iKe one die ror the press besides the 
e die for her drop or press to form it up. 
L 1 Vi ke to make the three dies for 
\ \\ roans 
F y two wv | e made how long would it take? 
i anh ratl 
>. How lone would it take to make the die to cut and 
t} rular front fran 
\ If > a n question be ise 1t 1S a complicated thing LO 
ke 1f you make it in that way. I would put it twenty days. 
Int. ] How long for the die for the pillars ? 
\ ive days 
Int. 17. How long 1 punch-box to punch the pivot and 
| ilar holes , 

\} | would s | f it includes the pivot holes for 
the train: twenty d same as the other: if it doesn’t include 
lot more that | time 
Int. 18. How | be required for such dies as might 

eeded for the ball ? 
Redirect examination by Mr. MircHe.t 
D. Int. 19. 1 suppose vould take some time to prepare tools 
n kins bile Ore VOULG 
* 
s Yes 
D. int. 20. It would require some time, would it not, to prepare 
s for making the pendulum rod? 
s. 4a it would take se me time 
D). Int. 21. Is the same true of the case? 
} “. VY | 


THE YALE CLOCK, COMPANY ET AL. 90) 


R. D. Int. 22. How about the dial and hands? 

Ans. I shouldn’t be competent to judge about that, as it is not 
part of my business. 

R. D. Int. 23. Please look at the wheel on the back of the dial, 
which constitutes part of the dial work, and say whether any special 
dies would be needed to make that. : 

Ans. ‘There would. It seems to be larger than the others. 

hk. D. Int. 24. In getting up a new clock to what is 1 
consumption of time due? 

Ans. It is due to rightly arranging the parts; getting the relative 


oO 
sizes of wheels and piniohs and cutting wheels correctly. 

kh. D. Int. 25. State whether or not time is consumed in fixing 
over and altering tools which were theoretically satisfactory, but 
which were found upon trial to need to be altered or made over 


Ans. Yes; quite a good deal of time. 
Rh. D. Int. 26. Are pauges hecessary In making such a clock ; and, 
if so, how many special gauges for making tl | Loc 
Ans. One for the size of each wheel, one for the length of 
Lol each pinion, center shaft, and ratch t, one for the size of 
each pinion socket, One for the leneth of the soeket, for the 
size of the pivots. 
Rk. D. Int. 27. Have you had any special experience in getting a 
small clock out, which enables you to speak from experience ? 
Ans. I have. 
RK. D. Int. 28. State it. 
ns. | vot upa clock—a one-day lever alarm—which Was Hhew 
throughout, not patterned after any one else. I was over a yedr and 
a half bringing it to perfection, SO as to put it into the market. 


Recross-examination by Mr. INGERSOLL: 


R. Cr. Int. 29. What wa naa last clock referred to? 

Ans. It was called the “ Cavaliere "and it was put on the market 
two years ago, I think. 

R. Cr. Int. 30. How long would it take to prepare the tools for 
making the verge in the c locks you have testified about? 

Ans. I shall have to speak a little indefinitely about that, for lam 
not a verge-maker. ‘Takes ten days. 

R. Cr. Int. 31. And as to the case? 

Ans. Shouldn’t like to testify about that; I don’t know anything 
about it; I am not a case-maker. 

R. Cr. Int. 32. And these gauges that you have mentioned, what 
are they made of and how long would it take to make them ? 

Ans. Sheet steel—so much time consumed in the adjusting and 
fussing—say six days. 


Redirect examination by Mr. MircuHeiy 


Prine t 


R. D. Int. 33. Is it possible to eae or the time which it woul 
practically take to get a new clock ready for the market by getting 
the aggregate of the periods which ae: to be consumed in making 
’ 


the several tools employed! 
Ans. Not to judge very closely. 
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ne THE YALE CLOCK COMPANY ET AL 10] 
155 lh REDERICK A. LANE, a witness produced by and on be- 
half of the defendant, being duly cautioned and sworn, to 
questions proposed by C. R. INGERSOLL, lsq., of counsel for defend- 
ant, answered as follows: 
ist Int. What is your name, age, residence, and occupation ? 
Ans. Frederick A. Lane; 33 years old; New Haven, Conn 
clock-maker. 
2d Int. Do you hold any position in the defendant’s company ; 
“ if SO, what £ 
Ans. I am secretary of the company. 
3d Int. Have you any connection with their factory; if so, what? 


4 


’ : } 
Ans. Their superintendent. 


lth Int. Hlow long have you been such superintendent ‘ 


4 
as, } c pee te rhe ! y wit 
Ans. sinee the Toundation of: the company —18/Y. 
A 
=> = ] i ae 7 — . 4 is mae , 1. - 
Otn Int. before that, What had you had lo adoasa cloeck-makel f 


Ans. I was contractor at the New Haven © 


lock Shop for twelve 
vears. 


A 


a4] > Foil a . ] *<)} ’ ; |. l-+ cy | ae ga + . — =, 
6th Int. With what branches of clock-making did that employ- 
: i Coe at 7 : 
ment Make you familiar ! 


ranches pr rtaining to the movements. 
+ , iy . wv; ’ 8 ’ 

Clliu DY the New Haven ( loek ( 8) 

} } } b 

bOCK-hlal 


7th Int. Before your employm 
. “a 

| you had any experience in ¢ king; 1f so, what ? 

Ans. had: Was in the eC nploy ot HK. N 

« Company, of Forestville, Conn., for fot 


; 7 tae hagn 
Sth Int. Before the formation of the defend 


fendant compauy had vou 
: taken out any patents for inventions In clock manufacture; if so, 
hor maby 


Ans. | had taken out two. 
Lob 9th Int. For what pur 


¥ 
pose was ti 


F ] ] ‘ 5 . ‘ry 
i Lic Yale Cioek (¢ Olhipahy 
iOrVl red 

I neo +] . — ae eee es 2 1. — 

Ans. For the purpose Ol MakIng CiocKS ana CloOCcK Movements 
] . . ] : “i 7 at ! » 
ind USING these pat nts in their manufacture. 
ay | a ie > a - / 
LOth int. When did it COINmMmMence VNUSINESS | 


oo ee eS QQ 
Ans. I think 1n December, 1879. 
1 Y = ] } 1, . 4 
llth Int. Upon what kinds of clocks did 


it commenee with its 


A 


a 
4 
~ 
on 
~~ 


, 
} 


er } ae, ee 
ns. Smal] pendulum clocks. 
4 . i a > > wa , -} 
th Int. By what name known ‘¢ 


Ans. One was known as “ Yale No. 1;:” another was known as 
“Grandfather.” 
13th Int. Did you know, at the time of its execution, of the con- 
: tract 1) evidence as the “Vale Agre ement . exhibit ¢ 


Ans. | did. 


l4th Int. Did the defendant company proceed to make clocks for 


| 

| the Parker & Whipple Company under that agreement; if so, when 
did they commence such manufacture ? 

| Ans. They did commence as soon as possible and made the first 
delivery in June, 1880. 

15th Int. What parts of such clock : 


locks were made under that con- 
tract by the Yale Clock Company ? 


Ans. The frames and wheels were pressed and cut and assembled 


LO? THE PARKER AND WHIPPLE COMPANY ET AL. VS. 


‘ : . . ; , 7 : ray} 4 ~ 76% ° y ‘ 
vith the parts furnished by them. The contract shows what was 


ss = } | . 
urnishead bY them 
4 ' ‘ } } } } ] } > * : ; — 
" LOv! nt. Ln elo k making does each kind of clock movements re- 
7 
. . > > ™ *) 
for 1ts manufacture a spr Li set of tools 
| ] 
\ oes, 
vi y 3 # ‘ raLaelk a Inte 
7th Int \\ as this so in the ease of the ¢ iockK Movements 
at } ° } : 8 a. Re | ‘ 1 rs wf ’ : P , 
i pe used In the eloecKk which was the subject ot the eontracts 
& 
7 7 7 ’ 
si, + . x = [7] —~ ‘> 
Wit! the | irPKRer a V TLippoie CO 
‘ r . 
. ] » P il Was 
Sth Int. Who vot up the toois for that manufacture ! 
< A 
4 ’ , ] : a ine . = ; ow (‘] & . 
ins. [he set of tools used wer gotten up bv the Yale Clock Com- 
4 : ] 0, * 5 See ey ' , ry] F tools furnisl lby 
Parker & Whipple’s expense. Lhe set of tools furnished by 
oe me a ow a eee Ee rae 2 ; lo th ae f 
rKer & W Hippie were imperfect and luadequate to ao LIIC WOK, 
| | , 
7 } . . } 
j | VWilces were WU if) thre | spend 
! © Ba 7} lad ? 
i \V } it, wer | e | iS S nDrovided 
4 ' ] I 
, , ‘ % , v + , 
\ they we LWentyv tw QO] h ee aies and pulie hes ror stamp 
S | 
, 7 * 
id bending the different parts 
, ; J = } ] > . + } 
lit. How kOlIY GU u work under the contract with Line 
| t , 
¢ Whipple Comp 
, 1 ee Oe ee ae eS = Qf) 
oe Wwe hnished the contract, whieh ¢ Xprrea Nov. Ist. LSS. 
>? 4 . ] ; - . ¥ . ig * . 
21st | Do you mean that your work for them stopped Nov. Ist, 
WA F 
Bz ] } : ee ae " , —7, thy ; 
Ans. i do not i mean that that contract expired at that time, 
ut was verbally renewed Irom month to month untlhi about Jan. 
7 4 $ 
+ H 


Oc 1 1) Pee eee ] ‘ at, gee eT eis ae —— 
ZLZUa int. Was Wihlhat Vou eall a renewal ol the eontract made upon 


} 


- ms 1 respect ol price to ve paid you for the WOrk as 
| the original written agreement ? 
Ans. It was not. 
23d Int. What was the new price—greater or less than the other ? 
ins. The price was increased two and a half cents a clock. 
24th Int. When you stopped work upon that clock had you any 
hand, and also about how many ? 
] 


i 
Ans. We had about Lnree thousand. 
5 25th Int. What was done with those clocks? 
Ans. They were shipped to Parker & Whipple. 
26th Int. What was done with the tools to which you have re- 


‘ _ 4 . cs > ‘ j cy ++ ? 7 Y v4 
rerrea aS made Io! tI at manutactul 


SO shipp to Parker & W hipple. 

27th Int. Were the clocks made by you under this contract with 
the Parker & Whipple Co. in any respect guaranteed by you *% 
Ans. There was a circular placed in each box stating that the 
ks were made by us for Parker & Whipple Co. and warranted 

im ers; that’s the substance of it. 
28th Int. Had the clocks made by your company under this agree- 
: the Parker & Whipple Co. any imperfections resulting 
from their construction which interfered with their commercial suc- 

id, if so, state 1n what respect they existed. 


j 
(q 
» 


) 


internal gear were complicated and im- 


‘ 
to make profitably. 
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Defendants’ counsel offers in evidence U. S. letters patent No. 
237,028, dated Jan. 25th, 1881, granted to Fre le rick A. Lane, of New 
Haven, Conn., and it is marke dq “ Defendant’s Exhibit Lane I atent,” 
and itis agreed that a Patent Office copy may be substituted for the 
orignal. 

29th Int. Are you the Frederick A. Lane to whom the letters pat- 
ent just put in evidence were granted ? 

Ans. lam. 
159 d0th Int. When did you m1: ake the invention which is the 
subject of the letters a9 itent 

Ans. I can’t state the exact date, but some time between the twelfth 
and eighteenth of f October, 1880. 

31st Int. Are the imperfections to which you have alluded as ex- 
isting in the Parker & W! hipple clock removed by that invention ? 

Ans. They are entirely so. 

Int. In what way ? 

Ans. By employing the main wheel common.to all common clocks 
In place of the complicated mechanism of the internal gear of the 
Parker & Whipple clock. 

Int. Has the Yale Clock Company manufactured clocks ac- 
cording to your patent since the grant of that patent ? 

Ans. They have. 

ith Int. When did the Yale Clock Company commence their 
manufacture ? 

Ans. January 3d, 1881. 

doth Int. Did they manufacture the clock before January, 1881 ? 

An s. They did not. 

36th Int. It has been testified by a witness, Roys, that the com- 
pany manufactured about a hundred, more or less, of those clocks 
before January Ist, 1881; is that so ? 

Ans. It is not. 

7th Int. By whom were the tools used by the defendant com- 
pany in the manufacture of the Lane clocks made? 

Ans. We employed the same party to make our,tools that we em- 
| ployed to make the tools for the Parker & Whipple clock— 
160 George Griswold, in Atwater’s Block, corner of St. John and 

Artisan streets, New Haven, Conn. 

osth Int. When did they make the tools ? 

Ans. They commenced making the tools for the gear of my 
clock within two or three days—I can’t state positively without re- 
from the time applied for the patent, Oct. 


ferring to the books 
LSth, iSSQ. 

39th Int. In your preparations for the manufacture was there any 
secrecy employed ? 

Ans. None whatever. The machine-shop where the tools were 
made was open to the public, and some person Or persons connected 
with the Parker & Whipple Company were in and out of the shop 
two or three times a week. 

40th Int. Comparing the Parker & Whipple clock with the clock 
made under your patent, do they differ; and, if so, to what extent 


%) 


in respect to the number of parts employed in their making up‘ 
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THE YALE CLOCK COMPANY ET AL. 1()7 
166 Ans. The price was increased before any ¢ 


66th X Int. And upon the 16th of June, 1880, was it not? 


67th X Int. Who made the tools which you caused to be made in 
order to produce the Hotchkiss or Little Jewel clock? 

Ans. George Griswold made the most of them. There might 
have been a few made in our factory by our machinist. J am _ not 
sure as to that 

OSt] x [nt Was his thie cLIti ¢ (7eO)] re (rriswold Vi} } } hat 
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69th N Int. Are you sure that the twenty two or three dies and 


}  $ ® ' } f ] ty 
punches for stamping and bending the different parts, furnished by 
a Sone sg | Ao. ” 
Parke} ray \\ hipple, were duplicated peTore vou bo van tO make eciocks 


under the contract ? 


, , ’ 7 
(ns. | mean to say that they were all eithe luplicated or made 
an ; l “* . . ’ " } . - : > } } . ‘ y 
over before we commenced the delivery of the clocks. We ecom- 


mencead making some parts of the clock with the first tools, but had 
A 

= : asi . 

LO Stop, OW Ing LO the reasons wv 

waate r tT; , - = er ‘ ee , — 

(Oth X Int. How are you able to fix the dates when; as you say, 

le the invention which is the subject of your letters patent ¢ 

: | » ] } ‘ . } , 

Ans. [ am able f irom the fact that | KROOW made a 


pplication fol 
a patent within a few days after I made the first mode! 
7ist X Int. How lone were you engaged in making that:model ? 
Ans. Well, something more than one day Between one and 
LWO davs 
167 72d X Int. That was before Mr. Griswold had le youl 
dies, | suppos [| mean the dies which he mad rr youl 
ae 
ClOCK 
Ans. It was; certainly. 
73d X Int. How did vou make the wheels that ent 1 in the 
train, Or portion ot the train lt} front ot bie middle plate yf your 
eats lel 
Ans. The wheels were all made on one regular wheel-cutting ma- 
chine —=t he Same as we use now. 
74th X Int. Is it your testimony as a clock-maker that clock 
wheels are “ made” upon wheel-cutting machines ? 


Ans. The principal part of the making of a clock wheel is the 
cutting of the teeth on this machine. 
oth X Int. - You had to punch out the blanks for the wheels that 
went into your model with dices, did you not? 


} 


your model in front of the mide plate did baby not ? 
Ans. Yes, We did, and the W hee | f the middle plate cLiSQ., 
Vit 1 Xx lint. Did you 1 punch out the blat nks for the wheels in your 
mode! front of the middle plate with Parker & Whipple’s dies ‘ 
Ans. The wheels in the Parker & Whipple 


SS baek QY 


—— a] 


—_ 


clock were the pProp- 
erty of the Yale Clock Company until such time as they were assem- 


bled in ra finished clock : SO with all the Darts finished by the Yale 
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Ans. There were not on that contract. 

—— - lnt. When was the price increased two and a half cents 
tract 

ANS. The price Was Increased two and al half Ceuts On thie renewal 


of the ee Nov. Ist. 


2 5 . | - a . PAGO, at , 14th . thy ‘ ot ' halt 
LOvt nt he inerease of June 16th was three and a halt 
1 . . . . : 
' + . + «yy s j ™ i 
nit ra isIne Liié price irom bid) Leet to twenty LWO a ia hall cents 


7 } } 
not—making twenty-five cents on each clock 
Ans. It was 
Raps \ . ] ‘ ; 
llith X Int. If another increase was cle , ' : 
s r } j 4 i 
ins. The contract Was continued trom De iSt Io} ! l nth at 


= = 7 , 
L115. believe thev did 
179%ah Did “i } , 
l15th nt id you tell them you wouldn lake | mM on 
} , ) 
not even tor hity cents apiece | 
4 | } ; } } ‘ } 
i\ns. | don’t remember using that language, but do remember 
} 
* } € a " } ~~ a , 
bLnat we were UNWILIINES to go any farther with the contra 
- & 1 ; | : | Ti? , 
i] { . , , p | — 
2 SU) x Int \nd Vou remelmvel that Wien irker W Yi p/ pat 
A 
5 } } } ) 
Wisned you to YO Oh Vol leclined tO do so. do \ } ho 1} \ 
terms ¢ 
\} : ] ) ? ' 14 T + | + } | ir] t rmyTY r ti ? ; 
~~ remem) vel GIStINeCLLYN vila W I} ii iif COL LI a VHS Pehne'\ Ved 
i } } ) } ] 
? } 
Dec. Ist, it was done to accommodate Parker & Whipple, and with 


LLIGiec i | renewal. 
s | a ] 4 ‘ I ] . + ] 5 ‘ 
115th X Int. And Parker & Whipple having requested you to 
» | , : | } } : ’ ° 
hem farther you declined so to do, on any terms, if J 


% eS e 
Ans | LHnINnK We dala. 
} _ F | . . 4 ' ’ ] I, . lay f . . 1 
li6th X Int. Did you have the Y ale Gem clock ready fot ship- 
ment when you made the last deliverv of Jewel clocks 1 


Pit 
i 
Ans. I can't tell when we made the last delivery of clocks.to Par- 
ker & Whipple, as there was five or six hundred sent back to us 


from Parker & Whipple to be repaired ; but the first shipment of 
Gems was made during the latter part—| think the last week—of 


L17th x Int. I repeat ; did you have the Yale Gem com} leted., in 
the form ready for shipment, when you made the last deliv ry of 
locks to Parker & Whip yp le 
179 Ans. When we made the ios regular delivery t 
W hipple, on Dee. 27th, ISSO, we might have had a few 
sam ples. 
118th X Int. By the way, who suggested the use of the word 
“Gem” for these clocks which you commenced to ship about the 
time you ceased to make the Parker & Whipple “ Jewel.” 
Ans. I don’t remember. There was a clock in the market called 
the Gem Cottage, and we selected the name Yale Gem. 


i 4“ 
- Seer en se 2: uw atews! an ~ chee . . . j $ A 
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‘ \] | _ - > + | 4 : i x 1X? Ta" . ve »] = ‘| 3 pe , fo ‘ t] vY 
\ iN 1 Cahlh t SW UI LI VY were pre isely the same, Io! le) 
‘ « 
} } j ] i . 
\ larger and ota daitterent pattern, put had the Spilt heads. 
‘ S 
aie . . . a ; : —— 
, 7 > ¢ :7 *% . 7 i«* - 4 7 4 + ' 
7th X Int. You say.in reply to the 35th int.. that the Yale 
. . i ‘ 
ht ia . eS lis | — } ] ] iii | *<? ] | 
qiqd not manutacture thelr Clock efore January, OO | 
| : } 7 ° 
i 1]! { es i ‘ i} 11 | ts. 1) 1de SaDIpLes prior tO Jan., 
2 1 
. | 4] 5 ] t " nn . ¢ ~— ly x 
\ i Ulli \ ( LiCW sadlllpiecs LO WOTK all 
% ~ it ‘ ' 4 , 
+ | ' - . | ? : ; fo = . | 
; , L fie ere ] pWabviVv the movements referred 
1 7 > . 
i I v 7 tT} | f a i 1h) thie month of Dee ree 
OT 
ae | , > . 
4 . \ 8B, 4 a - ’ yy } é 
| don’t know ' ‘Ir. Roys referred to in his testimony, as 
: | 
'y ) 7 7 ; Ty 
owt wy a A Pd “ } tiit 4 
\ iy 4 rt ? 2. ] ? t ‘ y ] 
\ een Nii ie AW. VS | \ LO he Int 1S bnAt the clit 
: ' ‘ 
f G 1¢} ? + ( . ) { ms i yé i yr thy Ist lan ISS] 
| j > 
| do not understa wel spu im IT right 
} ] + } >> ! ; | } ry \ 
\ r tnIK tN l iC al W Samples If) iWecem vel {AS 
4 
¢ } a] ‘ 
4 ; : > 4 . > > 
- Lt - -~| me Lif puncies-——IO] the (,em were com- 


» } ; 1 | ; : ] . ’ .% . ii ] } t o | | 
Lhe dies and punches for the Gem were all completed etfore the st 
‘ 


| 5 | | 
1] | iew s i { eloe! ~ 
140th X Int. Did the sample clocks put up in Dee. go through Mr. 
s t Py < ‘ 
a i th 
’ ¥ 
’ i 
\ i | 5 ‘ ut Lins 
a ae 17 I> ] } y shies .- 
i4i . | vil ILOVS De ( iSskKed to give the numobder as neariy 
\ ] | ‘ : 
[f. Yale G 3] le before the Ist Jan., 1881. replied 
, 7 
hnared, more o es Ilave vou examined your books to 
f | (*¢* ise eaege ) } 
‘ ‘te 
i i Lict V(t 
‘ icy} i? \7 ; bi x i) : e ee 5 | ; / dl . ’ } c.. é 
i4tZQi UN rou may @1\ L1i¢ preeise numoper as ascertained from 
4 ] } 4] J } oS . - : ¢ | hird sa r 
i | We Mn! lie L MAKING Gems the third day of 
C7 my : | ; a ‘ 
} Sol. L | eC nothnine on ft he book to show that we 


ISO) made any before the Ist of January. In speaking of the 


lod X Int. How many less than one hundred can you testify 


] | 
\ \ t}) | Liye \\ ir LiVWese December cloeks OO} eloe 
ray t. 
fA : i Cant testify » cLIil \ VIETN eertalnt 


LL) 
44th X Int. What do you mean by say cy 
panv Commenced MH ik no GWems Jan. Sd. 1881 ? 
Ans. | mean that we made it our business to arrange the tools in 
qitferent presses for pressing the parts, and started all the other 
ree ns on the different parts, preparatory to assembling these 


Ing that the Yale (‘om- 


~ 
rts in the movements ready for finishing and easing. 
The witness produces the movements called for by complainants’ 
insel, and it 1s put in evidence by complainants’ counsel and 
| “Complainants’ Exhibit Grandfather’s Clock Movement, F. 
Re ee atts 
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je y y 4 ‘ ° 7 J } ; 
145th X Int. You say that George Griswold made the dies and 
| . Pa] . : : : . } . re | : 
tools used by the defendant company 1Nn Making tir whe ¢ CK 
er . — a ' = ss : M } a | . 
then you know whethe these tools were made by nim, or his wor! 


men, 1n a special room which was then for the first time hired for 
that ag by Mr. Griswold ? 

Ans. I do not know that they were made in an\ 
for that neni 

L46th X Int. Do you know that Mr. Griswold hired a | 
and put up a bench and other appliances for the purpose of 

these dies ? | 

1S] Ans. I know that Mr. Griswold occupied, with one or tv 
smen, an adjoining room where some of thes 
partly ma 


le _ ; er een te a8 - os . , = 
| Tnow also th it aS mManhyv or these dies were nade 
tn his reo 


‘ 
ar workshop asin this room mentioned: also knov 


| 
all t | liac ‘Aare ft | + iin | 
all these dies were finished, hardened, and tempered in his 1 


workshop, and were cel to view In the shop the sa is othe 
work. 

147th X Int. Do you wish to have it understood as your test! 
mony that you did not request any degree of secrecy of Mr. Gris 


wold or any of his workmen ? 

Ans. I think we instructed Mr. Griswol d not to say anything to 
Parker and Whipple, or any one else, in regard to thes ~ tool | 
think so because we always have that understanding with Mr. Gri 
wold or any other machinists who are building tools for any of our 
= work. | 

148th X Int. Why do you think you referred to Parker and Whi 


A | ‘ 4 1) 
sis ’ ' : } ‘ : ‘> 
ple 1n) this special CASC 
] . } i] } } 
Ans. Beea the ‘y were the only persons interested in the cloek 
. Bt 
business aa freerue nted this particular machine shop, to my knowl- 
4 a 
edge. 
Ol a Pr » 7 . , é —_—— ‘y . a oo ae By + > . i 
149th X Int. I ae what you mean by the qualification “to my 
? ) ‘£ ; ’ 1. » i. yl S } {* _ . > } i | a 
sis CG Oe - W ho Ol] behalf O] arker \\ hipple trequented this 
) a a i 


machine shop? 


Ans. by my knowledge meah that H) id never met any repre 
sentative of any clock company in thi: 
Mr. Hotchkiss, of the Parker & Whipp 

quented this place. 
182 150th X Int. Do you mean Mr. Hotchkiss, the inventor of 
the plaintiffs’ clock ? 

Ans. I do. 

L51st X Int. Had he an office or worksho 
wold’s? 


Ans. He had a place or a room at one time adjoining, but I am 


not sure that it was during the time Mr. Griswold was building the 

152d X Int. Now, if by reason of { 
being (the latter pont itl y) In Mr. Griswold’s you enjoined upon 
Mr. Griswold not to say anything to Parker & Whi pp don’t you 
think you intended and expected that those tools should be kept 
out of their sight while they were being made? 
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211th X Int. 
Ans. We 


— 
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, ° 7 
Adjourne 


] ‘ 
meiCe, 


L] ii I 
“4 (24] 4 
ZioOth X 


hetween yourself and M 


to Frid: 


THE YALE 


Did he afterwards comp 
we had some ft 
What did you un 
January, ISS]? 

he wante 
How about 
id he wan 
Did you 


I don’t thi 
215th X Int. 

Ans. I do not remember of 

the first reissue. 


Was not 


remem ber 


: | 
‘eCOAaAPaec 
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Di 


. ‘ .. eae 
rights of the Park 


Og} 
PO 


New HAVEN, 


COMPANY 
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about it a 
erstand | 


SO stat 
¥* 
Breese 
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»f Th) 
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(otis WiItt) 
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did he « 
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bits Ul LI 
ir y . 
AK TINY 


Cc (iCa 
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PAC LUTE 

i 7 
. 7 
of X \\ 

+ ee 

think 


statement 


SOUTCeS 


Met pursuant to adjournment. 


Present 


(’ross-e 


270th XN | 
and Little Jewel alike 
Ans. They were not; 


Redirect examination: 


221 R. D. You have been enquired of by cor 
with much particularity of deta: 
from the material in the Y 
16-—204 


Parties as before. 


ys 


a . 7 7° i, ’ : P 
Considered as dials, were tl] 


|, as to the clock. | 
e Company’s shop and the tools that you 


f 


Conn., Decen 


FF RAIN. oF Bate 
nr hes rng 


mainte we Ra OS Sad PRS Ns Reale ase esky 
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and felt that in continuing such manufacture we would seriously 
damage our reputation as ¢lock-makers, and we wished to put on 
the market a sensible, practical, and durable small pendulum 
clock. 

232 R. D. Had your experience in the manufacture of the Littl 
Jewel clock satisfied you that it had not these qualities to which you 
have referred as desirable in a small pendulum clock ? 


Ans. It had. 
wa 233 R. D. Basing your opinion upon that experience, had the 
4 Little Jewel ’ 

clock, proved itself to be commercially successful ? 

Ans. It. had not. . 

254 hk. D. Give your reasons for that opinion. 


} 7 ° | ° ‘ 
ClOCK, al the Lime you made your lnvention of the Wem 
4 a 
; 
4 


Ans. Well, we had frequent complaints from Parker & Whipple, 
. . : : : - 4 
and from parties having bought the goods; also we were obliged t 
take apart and destroy from five to fifteen hundred in‘a singel 
month’s work by reason of the imperfections in the internal gear 
furnished by Parker & Whipple and the consequent imperfect 
: : . _ s* 7 : 7 : 
action of the several parts which had direct connection with the 
internal Year. 
LYb 230 R. D. At the time you made vour invention, or when 
the Yale Co. determined to manufacture the Yale Gem clock, 
what was the reputation, as you understood it, in the market of the 
ad Little Jewel cloek ¢ 
| » e ’ 
| Ans | understood 1} LO be ‘bad 


yo? p ry ey “aay eens niin. 4h lank that teamnasead 3 
36 R. D. What was the trouble with the clock that lmMpalred 1ts 


” = i 
reputation 
an) , LE: 3 : rea : , 
Ans L hie Lroubdtl with the clock Was the comp ation otf in 
> 7 } r ¥ , 
* ‘ * , 5 + . ty, > . 
Connection with the internal rear to transmit tir DOr C] I n tie 
spring to the traln, Making 1l Impracticable tO Manufacture With 
] 
success as a cheap clock 
epsom ) | \i7. . . 4 ad | pw es : 14 , > se " * + + } ry Tf } 
“aw | v. ) Was there any dithicultys resuitlagy rom th Pverhal 
> | o - + 
il ICK l Lith) 


} > } ° . } ? 
vear that affected the Spring action and made 1 
A 
IMM practica | 
\ There was a considerab] 
ANS. nere Was a Consladeradbdie. 
‘pe > Poe Po ae 
Z00 R. 1). Explain It. 
\ ¥< | ? } } » ‘yc | ‘sy 7) ‘YTIVA + ? } ry . ' cy Fy YT F . a " 
ANS. qgohnt KNOW as can give it on paper. AS a result OF the 


‘ : ‘ , ; ee ie | 
Ireedom required for the rotating plate, and, agalnh, for the traveling 

, ’ ’ | ¥ . " 1 . " } 
wheel fastened to that plate, and, again, [01 ne center s 
. - , ] 4 »f " ‘ f° ) } } ] ’ : 4 , ' ’ 
requirea a certaln amount oF end shake, and, aval! ] l 


plHhionNn, which was free to act Independent of the center wheel, the 


center pllnion would at times disconnect itself from the wheel which 


transmitted the power of the spring to this pinion ana cause the 
: . - \ . sad pa - " 2 o ; r | + ] + 

spring to suddenly unwind with great force, sending the ck into 

| * , . . e ee : . r ¥ } : : 

the air and totally ruining this part of the mechanism 


239 R. D. Calling your atte 
bas 1 in the ecireular whic] 
eontamed hh the @lrcuiar whici 
] > - . 7 > a " aa +. at , " { | , 

exhibit. did your experience In toe manultacture Ol Lhe 


ntion to the tetter of Way Ist, 
l 


oT 
nl lp © 


‘ag : “e » : + i] > , 
19, clock e@ause you to modify, Ik any Fespect, the Of 
Lhnereln expressed Concerning the wear of 1tS moveme ta / 


Ans. It aid: we found that this test mentioned in the letter of the 


4 


— 
ot 
_ 
| 
_— 
— 
~ 
a 
—— 
-_ 
ae 
~ 


vasa Se Ab Si 


RETA EI eS Bos 


] 


A . 1/7 | ] j , thro 4 a1 = ted cy x7 ,«} iy " ] _— > eS Res 
\ns. We had not at that 1 me adopt Gany name for thls ¢ lock. 


imply answered Mr. Hotchkiss’ question when he asked me if 

ta ine to make a clock about the size of his 

63 Re-X. Then Mr. Hotehkiss knew nothing the construction 
‘ ement ol that « ( Ik which he asked ‘ bout SO far a Pe he 
sed to you, or as you know; am I right? 


MnkK YOU are Wroug 


: 
264 Re-X. I understand you LO Say that Mr. Hotehkiss asked if 


“ i . ‘ 1] } }, sai . ii 
were Polng to make ad Stati CioOck, the same SIZE as his, and 
answered 1h) the afhrmative : did You on that occasion tell 

os | ; 1 » } » - . ] } . . , er 

11d he Know that you intended to Cops a portion of his cloek SO 


} lv . . rhe | e 4 ot . . . 
CLOSC1) that several of his wheels, pinions, and shafts would 
] 7 +> 
i 


be interchangeable with the corre sponding parts of his clock 
Al 1s. | did i not tel] him cl \ything about the construction of 
lock. 

65 Re-X. You speak of an apprehension which the company had 
it would damage the reputation if 1t continued to manufacture 
Little Jewel clock: to whom, if to anybody of the Parker & 
ipple Co., did you express that apprehension ? 


Ans. I ean’ say that I did to any of the Parker & W hippl 


66 Re-X. Did the Parker & Whipple Co. not only request you 
conti me { 


» manufacture of these clocks, of which nearly fifty 


e 


he 
isand had been made in about six months. but also to inerease 


ir Facilities for producing them 
t| 
i 


unk Mr. Breese, at one time ri conversation with me, a 
1 or two before we stopped making, said that they probably 
ld want a larger quantity than we were producing, but no re- 
b ] the Parker W Whipple ( 0. Was made to the Yale Co. to 
. he contrary, Mr. Hotehkiss stated to me 


MINS 
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that the Parker & Whipple Co., at the rate of the supply at tha 
time, would have by Christmas one thousand dozen on hand 
267 Re-X. You intimate that the Little Jewel proved itself com- 


merela lly unsuccessful, O1VINE as OnE reason frequent compialnt 
< < | 
— S : % y . } . ;° a P } a P oe a . = . . . : 
from Parker & Pe hip pie; did they compialn Of anything excepting 
} Y . ‘ ie ‘> 
the character « ste work SAVED | 
} } ; — See eee Poe 
Ans. On clare rary, they always spoke, as far as my knowledge 
. +} = - ' e . . 
voes, In the eerie terms of the work lanSHIp. 


| n 
OC 4 ] : ] ; _— ‘y ' 
268 Re-X. What, then, was the ground of their frequent 


| A 
2038 complaint to you in regard to the clock; it was not because 
you made the same kind of clock that you contracted to make, 
was 1t? 
Ans. As the agreement called for a clock as good or better than 
the sample, and as the sample would not run at all, I think not 


Oe > 4 y gd oe : “Ws ae . : one ae aah ecnk swencks flay 
ZO) Re-X. What were the lnperrections 1 Lhe internal years Iur- 
2 q 
a | he Daskaw & 2 = ee } nar rts} 
hnished by Parke WY \\ HIppie Which caused you to take apart certaln 
‘a ~ = p _ ~ ° R , to! : = Q” m A 
Clocks, aS Stated 1n your answer Zo 


ADS. The teeth on one side of the clr 


] ] : , r a ae. 
on the other side were too short . thre recess turned ior recelving the 
} Deeside a : 1} } an 
Sheet 1ron was, 1n some eases, too sha iiow, 1n some cases too acep, if] 


} . 1 ‘ . } 
‘ } ae . is} , . . ' Ps f " . , + , +e + > > Tae 4 . Bye’ 
some cases too large; so, also, with the recess turned tor recel\ Le Line 


*} , ] ; . ; ; } . a ] 
Nilar-plate ; In some eases the teeth Ol the mMterhnai Gear We ld break 
off. 


270 Re-X. by whom were these internal gears made, and was it 
in the same building where the Yale Cloek ( ompany's | 
carr] ied on? 

Ans. The teeth of these internal gears were cut by the Winches- 
ter Khepeating Arms Company. ‘The rest of the work was done un- 
der Mr. Hote shkiss’ (the inventor of this clock ) supervision In a room 
the saine building occupled by the Yale Co., there be Ing no door- 
way between this room and the Yale Company’s 

271 Re-X. You had the right of inspecting these gears before ac- 
cepting them for use in the clock, did you not: Please answer Ves 
Or ho. 

Ans. We did inspect these gears and used the best we could pick 

out and seleet. 
204 272 Re-X. If you had been given authority could you have 
made those gearsso as to not have the imperiections you have 
referred to ? 
Ans. I could have remedied the recessing, but could not have 


remedied the imperfections of the teeth 


213 Re-X. W hy not ? 

Ans. I could not have remedied it because these imperfections 
vere png by the process of making or cutting teeth partly and 
pittly | yy the stock from which the brass tubing was made. 

“274 Re-X. Could not the internal gears have been made in such a 
wy as to have good material ? 

Ans. I presume they could. 

975 Re-X. Could not a skillful clock-maker or machinist with the 
proper tools have cut teeth regularly ? 
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ing with said hub and a recessed pa for engaging with the pris- 
matic end of the center shaft. | 
It also consists in constructing the annular rack or internally- 
toothed wheel with an annular recess for receiving the pillar-plate 
and thereby economizing space. 
[t also consists in constructing the pillar-plate and pillars in one 
piece, and attaching said pillars to the front plate by twisting them. 
fe » 


It also consists in substituting an automatic winding-dog, oper- 
ing like an escapement-verge, for the click and spring ordinarily 


used. 

It also consists in constructing the case with an opening at the 
bottom and adapting the key an } 0 [ 
lum-ball to one another, SO that the adjustment Ol the said ball may 
be effected conveniently from outside of the case. 

It also consists in providing said ball with a spring which will 
force it down into place, and with a gui hiel 11 nt } 
from turning 


In the aeccon npanying drawings, figure 1 represents a front per- 
spective view of a clock nae eet de ne my invention, the front of the 
case and also the dial-plate having been removed. Fig. 2 represents 
a rear elevation of the case, showing the method of attaching 1 


works thereto. Mig. a represents a rear detall view ot the mMmaln- 


spring and the plate to eye it 1s attached. Fig. 4 represents a 
detail sectional view of the fixed plate, the rotating plate, the pillar- 
plate, and the toothed re or eircular rack, showing the hol 
: . winding-hub. Fig. 5 represents a front perspective detail of the re- 
. | cessed circular rack, with the rear pillar-plate in position. Fig. 6 
Bi represents a detail view of the front and rear pillar-plates and pil- 


Set a 
tt tok Tia 


lars in position, showing the method of attaching the front pillar- 

late to the pillars. Fig. 7 represents a detail view of m 
| o i ‘ 

winding-dog applied on the center wheel and shaft. Fig. 


‘ . 2 on eh sal + f 7 +> - De out io . ! — , . i] > r> ; ©y tT <} i. 
sents a front view of my dlal-plate, snowing the mi: thod of attach- 


. + : ; C. j ] , ] , ’ ] | 
ment oO = plate to the front plllar-piate and of the dlai to sala 
i‘5 eg ( » + ‘ . \ ] ] , 
dial- -p late ig. 9 represents a detail view of the slotted automa 
, | view of 


cally edvualihle ens Fig. 10 represents a detail view « 
the key. Vig. 11 re pres ts q detail view of the pe | : 
| 12 represents a detail vie ne? the pendulum-ball guide-plate. Fig. 
] represents in detail the aan | he inne, : 

Most of these details are | nlarged from the seale of ig. 1, to ex- 
‘ hibit more plainly the smaller features of the ; 
ye In said drawings, A designates the back of the el 


. ; ] + ~ + | l, } 4 7 , <<) “y y at - ] 
of the works thereto ios the clock to be wound, set, and regulated 


q the bottom thereof. This ease is made pref rablv. of sheet m ta] 
4 which m: Ly be nickel- pl ated. if des and the said back is « ‘* 
structed with a peer il opening, a, to receive the wil ding-hub, h 
| inafter ead and with smaller openings a’ near the sides to 
1 recelve the tongues, hereina rt r deseribed, wher bv the works are fast- 
ened to the case. The sai ease-bottom A’ is provided with an 
: opening, a. which sie - ent rance of the key LO adjust thie pe nd- 
: ulum-ball. The construction of the clock-case and the adaption 
: 


without opening the case 
92 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


THE PARKER & WHIPPLE COMPANY AND ARTHUR 
HOTCHKISS, Appellants, 
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US. 
THE YALE CLOCK COMPANY AND HENRY C. SHELTON, FRED- 
ERICK A. LANE, AND PASCHAL CONVERSE, Appellees. 


BRIEF FOR APPELLANTS. 


CHARLES E. MITCHELL, 
JOHN K. BEACH, 


Of Counsel. 


The Case, Lockwood ¢ Brainard Co. Print, Hartford, Conn. 
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OcTOBER ‘TERM. 1887. 


LN BAU YY. 


THE PARKER & WHIPPLE COMPANY et al., Appellants, 


Vs. 


THE YALE CLOCK COMPANY et al., Appellees. 


a oe see = ——e. Pe al ; (n Dace a Sn one rae || Arh 4 ye mene’ 
Appeal irom tne Circuit Court of ine Unite States ror tne second Circuit 
i+ 


d 
and for the District of Connecticut. 
BRIEF FOR APPELLANTS. 


STATEMENT. 

This suit was brought upon reissued letters patent 
No. 10,062, dated March 14, 1882, to Arthur E. 
Hotchkiss, for certain new and useful improvements 
in clock movements. ‘The application for the reissue 
was filed July 19, 1881. 


The original patent bore date November 4, 1879, 
and was numbered 221,310. 


| 
é 
| An intermediate reissue bore date April 12, 1881, 
: and was numbered 9,656. The application for this 


intermediate reissue was filed January 22 1881. 
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The answer. duly filed. denied the validitv of the 
eissned letters t denied infrincemen — oo 

reissue letters patent, qenied tnirinvement, and also 

| F ( mes ve oe. es a 

werred Want o! patentable Novelty. it ALSO denied 


the fraud upon the invention of Hotchkiss which the 


bill averred. 


lt appears by Judge Shipman’s opinion (Ree., p. 
174) that the court below “assumed that the inven- 
tion as claimed in the reissue was both novel and 
patentable” (Ree., p. 175), and found that “the 


ff 4 ‘ ° 3 a = ’ ‘ . jf > , 
defendants infringe the first eloht Cialis (Ree., p. 


‘ - ri . , ] ; , - 
Ld ). but holds the reissue to be void, not by reEason 


: 7 ; by ] ° {* . ] ] , +. o< : ; 
OF taenes dai Apply eng jor.zt. but because the reissue 18S 
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not tor the same invention as the original patent 
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Within the meaning ol the statute authorizing reissues, 


a 


Sa 


Atter discussing’ this question at some leneth 
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OpPImton CioOses with these words: 
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‘Tam not unmindtul of the strong equities in favor of the 
rt oryTrTy ; - 7 cy)? . ee . .% | . a" »y? > 1 4 : | \ ’ * ys , Tate wu | “cy 
plaintiis 7rowling’ out of the error oft the inventor in regard 


; , } ~ : 7 = S.. . } 'y } " r i . | , . 
to the nature of his invention and ot the fact that Mr. Lane 
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°7 7 , re : i , anata 
availed himself of the error in a manner and by an expedi- 


tion which indicated that he was more intent upon com- 


, . | ’ ** 3 fe ring ‘a i. 
merelal suecess than upon nice ovservance or the goiaen 


rule: but Il am eclearly of opinion that the statute in regard 
. A 
OPA aE - » a . : od ee ee fie i - . - : 
to reissues forbids such a radical transtormation « a4 patent 
+ . . 6 
aS was attempted in this reissue. 
% 1 °7 
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ASSIGNMENT OF ERRORS. 
The court below erred in holding that the reissue 
was void for departure of Invention rrom bne original 
patent and should have held that the matters con- 


tained in the first eight claims of the reissued patent 


ay lonved Lo The *same invention ¥ as the invention of 
the onginal patent 
The court below erred in decreeing a dismissal of 
the bill after refusing to sustain any of the defenses 
set up, excepting the defense of want of sameness of 
invention as between the original and reissued patent, 
and should have decreed an injunction and an account. 
POINTS OF LAW AND FACT. 
This cou n had oeeasion to lay down the 
| Vv api heal t ted} reissue SeT up against U 
fii | ver, and it may be said, and once for 
h a iD] turned upon that question it 
iu yb is appeal is to ascertain the law 
ible ti sonable reissue set up against a bad 
It 1s conceded bine utset - that expanded claims, 
even within the limits of the original invention, are 
oid if the application for correction 1s unreasonably 
de] Ly ¢ cl, as Was he id mM Matte Pr’ VS. Bridgeport Brass Co 
104 U.S., 850, and in several other cases that are too 
® ey i 
familiar to need citation 
= ie . er 2 ) 
it 1s conceded at the outset that even when an ap- 
p! ‘ATION for correction IS seasonable the limitation CO 
sameness of invention can not be overstepped, because 
t is statutory and impel itive. 
lt 1s conceded at the outset that the rule requiring 
imeness of invention 1s overstepped when a patent 
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‘ . e s - 4 , 
gearing 1S simply a matter of convenience and mathemat- 
} 


ical calculation. There are no better established mathe- 
matical rules than those for calculating trains for gearin; 
that is to say, having as the starting point the one revolu- 
tion of the centre shaft given, a certain number of teeth 
In the escape or crown wheel,.and a certain number of 


i 


beats in the pendulum, the intermediate gearing between 
the center shaft and the crown wheel is a mere matter of 
calculation and convenience—it mav be one, two, three, 


. y y . , 
four, and SO on ad l207fun2. 


And this statement Mr. Earle fortifies by illustrative 


the same result may be accomplished by various trains 
havine . : Bia c rheels. the clock es, pee 
1aving differing numbers of wheels, the clock make 
selecting that most convenient for his purpose. 

See fis testimony with accompanying 


Atbets, tols. 30-35. 


. 


And he finally shows that the rule for calculating the 
trains of clock gearing, with which the clock mechanic is 
familiar, and which is fully given in various manuals of 
the art and particularly in Xeza’s Treatise, which was pub- 
lished as long ago as 1826, will, upon the data present to 


the patentee Hotchkiss when constructing the movement 


1g 
for his clock, bring out the precise train, that is, three 
wheels with the same number of teeth and of the same 
size, which is claimed by the reissued patent to be of his 

discovery and invention. 
See further testimony of Mr. Earle, fols. 


— 276 
2, [- 270. 
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LORENZO BULL, CHARLES H. BULL, AND EDWARD J. 
PARKER, PARTNERS AS L. AND C, H. BULL, PLAIN- 
TIFFS IN ERROR, 

US. 
THE FIRST NATIONAL BANK OF KASSON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MINNESOTA, 
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WM. McFADON, Attorney for Plaintiffs in Error. 
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LORENZO BuLL, CHARLES H. BuLL AND EpWARD J. PARKER. 
Do sean ates bias © sen 
PARTNERS, &¢ - Plaintifis in error. 
US, 


THE Firrst NATIONAL BANK OF KASSON. 
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STATEMENT OF CASE. 


“ This ease comes before this court on a certificate of division of 
re between the Circuit Judge and the District Judge, holding 
the Cireuit Court of the United States for the district ot Minnesota 


(R. 22, 23). 


, 


The facts 2 as found by the Court constitute our statement in this 
ease, (R. 22, 23). 

On the 15th day of October, A. D. 1881, The First National Bank 
of ye per Minnesota, drew its two drafts or bills of exchange (R. 
22), of which the following are copies (R. 3, 4): 


8500 ‘THE First NATIONAL BANK. 
jp Kasson, Minn., Oct. 15th, 1881. 
‘Pay to the order of Mr. A. LaDue, five hundred dinliies in cur- 
rent funds. : 
‘ Original U.S Revenue Stamp, 2 cts KE EK K 

No. 18956 #e 
rr 7 4 
To NintHo NATIONAL BANK, 

New York City.” 
-- # | | 6é 
‘¢ $500. 


ta 
es. 


a 
- 


“~, 
° 


’ ‘_ £ | , 
AIRCHILD, Cashier. 


oo 
o~ 


THE First NATIONAL BANK. 
KASSON, Minn., Oct. 15th, 1881. 


a4 


“ Pay to the order of Mr. A. LaDue, five hundred dollars, in cur- 


“ rent funds. qj 
y. ~ ‘ 2 ots. . 7 7 a [oN Re , 3 

(‘aa ee K. KE. FaArRcHILpD, Cashier, 

éé 


To NintH NATIONAL BANK, 
New York City.” 

The said drafts or bills of exchange were, immediately after their 
execution, transferred by endorsemént to one M. Edison, at Kasson, 
Minnesota, said Edison being then largely indebted, and on the next 
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The facts being as above — the following question of law arose 
on the trial, viz: 

Whether the said drafts or bills of exchange are to be regarded as 
overdue and dishonored paper at the time they were presented by 
plaintiffs in error to the drawee for payment and payment refused, so 
as to admit the set off of the claims so as aforesaid acquired by the 
drawer after having issued the two drafts sued on below (R. 22). 

Upon this question the Circuit and District Judges were divided in 
opinion, and the Circuit Judge being of opinion that it should be 
answered affirmatively, judgment was rendered against plaintiffs in 
error for costs. 

To reverse this judgment the writ of error is prosecuted in this case. 

The opinion of Mr. Justice Miller in eranting anew trial in the 
court below is so convincing that we desire to call the attention of 
the court to it as it appears in the record (R. 19). 

If the question involved in this record be not already settled by 
judicial decision—if it be now an open one—we hazard little in saying 
that no question of greater importance to the commercial world thau 
the one now presented to the court for adjudication, remains unsettled. 

The question for adjudication then in this case is this: 

May a bank, having issued its draft, and having suffered no injury 
by reason of delay, as against the endorsee or transferee of its own 
draft, raise the question that such draft was not presented to the 
drawee thereof in a reasonable time, and that for that reason the 
draft became overdue and dishonored before such presentation so as 
to admit a set off of the kind claimed in this case ? 

We feel confident that the commercial world does not understand 
the law to be so. We furthermore feel confident that such is not the 
law. 

The question in this case is one of set off, and the inquiry before 
us is this: Isa cashier’s draft, drawn by a bank in one state upon a 
correspondent bank in another state, overdue and dishonored, for the 
purpose of letting in a defense of set off in favor of a drawer or an- 
tecedent endorser when such drawer or endorser is sued by one who 
has purchased such draft, at any time short of its actual presentation 
to the drawee thereof and payment refused by the drawee, the drawee 
having remained solvent all the time. 

To hold that a draft is overdue under the facts of this case, before 
presentation to the drawee, is to. introduce an element of uncertainty 
into the law of this class of commercial paper, that must impair its 
utility as a part of the circulating medium of the country at large. 
It is to require each holder through whose hands such draft passes to 
determine for himself and at his peril, whether it has not already been 
issued too long a time when he takes it. Each holder thereof must 
determine the question of reason: able time for himself, with the knowl- 
edge that a cae decision will let in defences on the part of all — 
tecedent parties to the paper, and consequently expose him to the loss 
of all he pays for it. 

The purchaser of a draft in the commercial world, is willing to take 
it on the strength of the solvency of the drawer and drawee ; but the 


a 
position contended for by our opponents introduces an element of un- 
certainty into the law ot this class of commercial paper, against which 
foresight can provide. That element ‘ the question of what is a 
reasonable time for the circulation of such Di ~ " and if the question 
be one for a jury, as must often be the case it he —_— is ier 
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SPECIFICATION OF ERRORS. 


The plaintiffs in error in this cause, by William McFadon, their 
attorney, come and say that in the record and proceedings aforesaid 
there is manifest error in this, to-wit: 

Firstly. The Circuit Court of the United States for the District 
of Minnesota erred in deciding that the drafts or bills of exchange 
mentioned in the certificate of the division of opinion of the judges 
of said last named Circuit Court, as also in the finding of facts made 
by said last named court, were to be regarded as overdue and dishon- 
ored paper at the time they were presented by plaintiffs in error to 
the drawee of the same for payment, so as to admit the set off claimed 
by the defendant in error, ‘The First National Bank of Kasson.” 

Secondly. Said last named circuit court, upon the facts as found 
by said last named court, erred in rendering judgment in favor of the 
defendant in error, “ The First National Bank of Kasson.” 

Thirdly. Said last named circuit court erred in holding that plain- 
tiffs in error, in purchasing the drafts or bills of exchange sued on by 
them in the circuit court last named, were not innocent purchasers of 
said drafts or bills of exchange before maturity and without notice of 
any offsets in favor of said ‘‘ The First National Bank of Kasson.” 

sy reason whhereof the said Lorenzo Bull, Charles H. Bull and 
Edward J. Parker, partners as aforesaid, pray that the judgment 
aforesaid may be reversed, annulled and altogether held tor naught, 
and that.they may be restored to all things which they have lost by 
means of said judgment. 

: WM. McFADON, 


Attorney for Plaintiffs in Hrror. 
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ing bank checks, the drawer bank is not discharged by any 
length of delay in presentment, at least not unless said drawer can 
show actual loss or injury to himself by reason of such delay (as for 
xample, by the failure of the drawee in the interval). and then the 
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Morse on Banking, 2nd Ed., pp. 260, 281. 

Merchants’ Bank vs. State Bank, 10 Wall., 647, 
Robinson vs. Hawksford, 9 Ad. and El., N. S.. 52. 

vs. Rockingham Savings Bank, 59 N. H.. 43. 


e . | nae 4 1 . ‘, _ 
rart vs. Smith. 1/7 Ohio St.. 85. 


Stews 
Murray vs. Judah, 6 Cowan, 490. 
Little vs. Phoenix Bank, 2 Hill, 425. 
2 Dan’! on Neg. Inst., § 1632. 


ITT. 


a. By the law governing bank checks, in the strict sense of the 
word (and we insist that as against a right of set off, the word should 
receive its strictest construction), a bank check is never overdue and 
dishonored till presentment thereof has been made to the drawee for 
payment, and payment thereof been retused by the drawee. 


Merchants’ Bank vs. State Bank, 10 Wall. 647. 


Story on Prom, Notes, 3d Ed., § 491. 
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Lester vs. Given, Jones & Co., 8 Bush, 360. 


Morse on Banking, 2d Ed., p. 283. 


Chitty on Bills, 7th Am. Ed., p. 322. 
Murray vs. Judah, 6 Cowan, 489. 
Strong vs. King, 38 I[Il., 18, 


6. The general rule of law is that before the drawer of a check 
can be sued by the holder, the latter must allege and prove a demand 
on the drawee for payment and a refusal by him to pay. 


Murray vs. Judah, 6 Cowan, 490. 
2 Dan’l on Neg. Inst., § 1586. 
Morse ou Banking, p. 284. 
Tryon vs, Oxley, 3 Iowa, 289. 


And this is but, angther ground for holding that as to the drawer, 
the bank drafts “anton were not due until presentment had been 
made to the drawee for payment and payment thereof had been re- 
fused by such drawee. 

The rule then being that the drawer can not be sued upon a bank 
cheek or draft until after presentation of the same to the drawee and 
a refusal of payment by him—how can such draft be said to be due 
as to the drawer, betore presentation to the drawee has taken place ? 

ce. But the rule being as last stated, the legal effect of a bank 
check or draft, such as is before the court in this case, is as though a 
clause were incorporated therein to the effect that the drawer should 
be liable upon the same only upon its presentation to the drawee and 
a refusal by him to pay. 

The legal effect of the instrument then requiring presentation to 
the drawee—until such presentation has been made—the instrument 
as to the drawer is not due for set off until such presentation shall 
have been first made. 

McGough vs. Jamison, 107 Pa. St., 342. 

Shute vs. Pacific Nat. Bank, 136 Mass., 488. 

Munger vs. Albany City Bank, 85 N. Y., 580. 

7 
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Bellows Falls Bank vs. Rutland County Bank, 40 Vt., 3 


IV. 


a. The doctrine of presentation of a check to the drawee within 
a reasonable time is one governing between endorser and endorsee 
when the question is as to the livbility of the endorsee; but as be- 
tween the holder of such check and the drawer, this doctrine has no 
application where the drawee has remained solvent and the drawer 


(oi Toe he sath aoe ieee grenenameiedtioe: 


cheat ot, See 
bd. sty " 


Ura REMI S ESAT WERE ART RE ote ie aac whol Shokan 


has lost nothing by the delay, the reason being that the drawer is 
treated as the principal debtor. 


Murray vs. Judah, 6 Cowan, 490. 


Little vs. Phoenix Bank, 2 Hill, 425. 
Morse on Banking, pages 260, 231. 

Bigelow on Bills and Notes, p. 116 and cases cited. 
Stewart vs. Smith, 17 O.S., 80. 


h. But if such doctrine as is last mentioned ever did obtain be- 
tween the drawer and holder of a bank check or draft of the kind 
sued on, it never applies—where, as is the case in hand, the check or 
draft is a good one, the rule being that age short of the limitation 
period can not invalidate a cood check or draft. 


> 


2 Dan’! on Neg. Inst., § 16382. 


: 


But even if a bank draft became overdue for the purposes of allow- 
ing set offs against it, it not presented to the drawee within a reason- 
able time, it does not follow that the delay in this case was unreasonable. 

The question of. what is a reasonable time for presentment to the 
drawee is dependent upon the circumstances of each case. 

Chartered Mercantile Bank of India vs. Dickson, 3 L. R. P. C., 
574, where it was held that a note payable on demand, dated Feb. 16, 
1864, being intended by the makers as a continuing security—and 
resentment for payment by them not being contemplated at any im- 
ediate or specific date, a delay in presentment till Dec, 14th, 1864, 
was not deemed unreasonable. 


And in determining what is a reasonable time, regard will always 
be had to the character of the instrument, and as to bank drafts is- 
sued by banks, which derive a profit from the sale of the draft as also 
from the use of the money received for a draft issued by them, the 

: 


orainary rule as to reasonabie time does not obtain. 


Story on Bills, § 472. 
Bayley on Bills, 5th Ed., ch. 7, 
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Chitty on Bills, 8th Ed., chap. 9, p. 414. 


. Second Nat. Bank of Erie, 63 
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Nutting vs. Burked, 48 Mich., 245. 
’ 


Montelius va’ Charlies. 76 Tll.. 307 
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Robinson vs. Ames, 20 John, 152, 158. 
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Nichols vs. Blackmore, 27 Tex., 586. 
Jordan vs. Wheeler, 20 Tex., 698. 
3 


Dealing as we are with bank drafts, there was no such delay in 
presentation in this case as was unreasonable. 


Laws vs. Rand, (3 C. B. N. 8.) 91 E. C. L., 447. 


and y¥ 


Robinson vs. Hawksford, 9 Ad. and El. U.S. (58 E. C. L.) p. 51. 


Mullick vs. Radakisser, 28 Eng. L. and Eq., 28, 
Rothschild vs. Comer, 9 B. and C., 388. 
Sandford vs. Mickles, 4 John., 225. 

Story on Prom. Notes, S 491. 


Stewart vs. Smith, 17 O.S., 85. 


VI. 


Statutes authorizing set off, of the kind existing in Minnesota, are 
founded upon the principle that a person who takes an overdue note 
takes it subject to all equities between the original parties. Such 
statutes are to receive a reasonable construction, and one in harmony 
with the ordinary understanding of the community, and surely the 
commercial world does not understand that bank drafts are due till 
presented to the drawee. 

Schute vs. Pacific Nat. Bank, 136 Mass., 487. 

Moreover, bank drafts constitute a part of the circulating medium of 
the country, and no construction should be given to any statutes of 
Minnesota, authorizing set offs, which would impair the value of bank 
drafts as such circulating medium. 

Merchants’ Bank vs. State Bank, 10 Wall., 648. 

People’s Bank vs. Wilksbarre, 103 Pa. St., 314. 

To include bank drafts in the statutes of Minnesota, authorizing 
set offs, and to allow the set offs ot the defendant bank in this case, 
would be to give a construction to such statutes which would impair 
and destroy the use of bank drafts as a part of the circulating medium 
of the land, and in view of such consequences, that construction will 
not be given to said statutes. 

Schute vs. Pacific Nat. Bank, 136 Mass., 487. 

Merchants’ Bank vs. State Bank, 10 Wall., 648. 


People’s Bank vs. Wilksbarre, 103 Pa, St., 314. 
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[t is sought to deduce an argument that the drafts in question were 


: “ Lo 
yverdue when sold to the plaintiffs in error from the decisions upon 
promissory notes payable on demand. But there is an important dis- 
tinction between promissory notes payable on demand and such drafts, 
in several particulars, and among others these: 

istly. Suit may be brought upon a promissory note payable on 
demand at once and without demand (see Shute vs. Pacific National 
Bank, 136 Mass,, 488 cases cited) while as we have seen, the drawer 


a draft ean not be successfully sued without avering and proving 
; } i . | 
a aemand tor payment upon the « 


ndly. The statute of limitations runs against such promissory 
‘te from its date, while as on a check drawn upon a bank in which 
as in the case at bar, the drawee has funds, the statute of limitations 
ly begins to run from the time of presenti ation for payment to the 


; ; , « se 
arawee and payment DY nlm refused 


Wood on Limitations, Edition 1883, Sec. 140. 
Shute vs. Pacific Nat. Bank. 136 Mass., 488 and cases 


A check is only due without presentment and demand when the 


oa | ; | 
drawer drawing it has no funds with the drawee. In such case and 
such case only, does the statute of limitations run against a check 
j ITS Gate 


Wood on Limit, (Edition 1883, Sec. 140 and note 6 and cases cited.) 

| & . , ay ae ~~ — ~rr4 . reat 1. -~ : 
[he differences between a promissory note payable on demand and 
‘heck are so great, that no argument can be deduced from the 
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rorme! applicable to the case in hand 


VIII. 


ce . > ] 
But the drawer of a draft, by the issue thereof, ought to be held to 


be estopped from impairing by any act of his own, the value of such 


draft in the hands of any su ibsec juent holder eateck 
Mandeville vs. Union Bank of Georgetown, 9 Cranch 9. 
Emanuel vs. Atwood, 6 Porter, (Ala.) 384. 
2. 
This result should follow all the more conclusively from the fact 
hat as to the drawer, having funds in the hands of the drawee, a draft 
sin . decisions, at least in equity, held to be an equitable assign- 


ment of so much money of the drawers in the hands of the drawee. 
[In such view of the case, the drawee having made an assignment of 
funds, complete in itself, to the holder of the draft, such holder’s 
ight to such fund SO assigned ought not to be de feated by any claim 
of the drawer of the kind existing in the case at bar. 
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Parsons on Mere. Law, 90. 


German Saving Inst. vs. Adoe 8 Fed. Rep., 109. 


First Nat. Bank vs. Coates 8 Fed. Rep., 540. 
2 Dan’! on Neg., Ins. § 16438. 


Roberts vs. Austin, 26 Iowa, 327. 
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\RGUMENT. 


lhe finding ot facts shows that th ne fe ndant bank on October 15th 
|, drew the two drafts on which pla ntitis in error sued below. 
Che same drafts were immediately ies their execution, transferred 
to one M. Edison, of Kasson, Minnesota, who on the next day, ab- 
sconded from Kasson, carrying said drafts with him. 
On March 24th, 1882, Edson, who had petained possession of said 


dr its. till then, endorsed a and sold : said dr: atts to plaintiffs in error at 
Quincy, Illinois, for a valuable consideration, they having no actual 
notice of any ottsets against the same. 

1 } ; 


Plaintiffs in error sent the drafts forward to the drawee in New 
York, and on ise rc ds 27th, 1882, on presentation made to the drawee, 
he drawee refused payment of said drafts and notice of non-payment 
was given to the drawee and endorsers. 

[he dratts were in the usual form of bank drafts. The plaintiffs 
ued the drawer and La Due as endorser. As to LaDue, the 
certificate of division leaves no question for consideration open. The 
question before this Court, is as to the lability of the drawer of the 
dratts sued on. 

The drawer seeks to render valueless its own paper in the hands of 
an innocent holder and purchaser for value, and if the decision of the 
Circuit Court as rendered, shall stand—it nas succeeded in so doing. 

The drawer says to the plaintiffs in error: it is true you purchs ised 
the drafts sued on before any dishonor the Nok and before they had been 
presented to the drawee for payment, but it takes only a certain num- 
ber of days fora draft to go from Kasson, the place of issue of the 
drafts, to New York, their destination. When you purchased said 
drafts, more than that certain number of days had intervened since 
the date of their issue without presentation to the drawee, and there- 
fore the drafts were overdue when you bought alge L, the drawer, 
claim to defeat my own paper in your hands by setting up—what? 
Not any equities arising out of the transaction in whic h these drafts 
were issued between myself and the payee of the drafts, for there were 
no such; not any claim of set off held by me against such payee, or 
against you as plaintiffs in this suit, but by setting up a claim which 


sree 


I have against some intermediate endorser—some third person in ho 
wise connected with you or your suit. 

Can such a defense by the drawer succeed is therefore the question 
to be determined in this case and the result of the decision to be ren- 
dered herein is of the utmost consequence to the business interests of 
the country. 

Bank drafts, such as those on which the suit of plaintiffs in error is bas- 
ed, circulate from hand to hand, and by means ot them no inconsider- 
able portion of the business transactions of the country are done, 
concluded and discharged. In any case, but especially in these 
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days of national banks, they circulate in the business community 
largely on the credit ef the drawer and the drawee. Once let it be 
known that such a defense as that urged in this case is possible 
under the commercial law, and that the drawer of a draft, though 
suffering no damage by delay, can defeat his own draft in the hands 
of any holder, by springing upon him the question of its non- 
presentation within a reasonable time, and the value ot drafts to 
the commercial world will have been seriously impaired by judicial 
decision. When such shall be declared to be the law of the land, 
then willa serious limitation have been imposed by Courts upon the 
use of drafts as a part of the circulating medium of the country, 
and the business of the country have been seriously inconveni- 


— 


enced thereby. 

Upon such view of the law, drafts cannot circulate at all. The 
danger of a successful defense is increased every time a new holder 
intervenes and arrests it on its way to its final destination. If to 
such danger be superadded the certainty that if any holder of. such 
draft makes a mistake in his calculation as to whether such draft has 
been out a reasonable time or not, the penalty he will have to pay 
for any mistake will be the admission, by way of set off, of all claims 
held by the drawer against any and all the different endorsers of such 
draft, we may rest certain that drafts will no longer be found in, and 
constituting a part of, the circulating medium of the country as now. 

The importance of the questions involved, in their effect upon the 
business interests of the country, demand their careful conisderation. 


I. 


The first inquiry is, what are the Instruments sued on. We insist 
that drafts of the kind sued on, are nothing but bank checks and gov- 
erned by the law of checks. | 

A corporation of a state having money on deposit in a bank of the 
same state, draws against such deposit. The instrument by which it 
does this is a bank check. 

A manufacturing corporation of a Western State deposits in a bank 
in New York. The instrument by which the corporation draws 
against such deposit Is still a bank check. 

Now if the — last mentioned, instead of being a manu- 
facturing, should be a banking corporation, would not the instrument 
PY which its deposits were drawn, be still a bank check? We think 

» and believe that the authorities so determine. 

— Harrison vs. Wright, 100 Inda., 515, the Supreme Court of 
Indiana decides after a lengthy review of authorities that a cashier’s 
check, drawn on a bank in a nother state, on no particular fund is not 
a bill ot exchange but is a bank check, and governed by the laws of 
bank checks. 

In First National Bank vs. Coates, 8 Fed. Rep. p. 540, the 
opinion of Mr. Justice Miller holds that instruments substantially 
identical in form with those sued on, are bank checks, 


Ne 


[ 14 | 


In 2 Dan. on Negotiable Inst., § 1,567, it is said, “A draft 
drawn in one state ona bank in another, is nevertheless a check; 
und in point of fact checks are very much used in the United States 
in transmitting money from one state to another.” 

In Li ster & 10.. VS. (given. Jones W Uo.. e. Bush. ° 308 , the instru- 
ment sued on was as follows: 
‘No. 1,122, $220. 

“EDDYVILLE, Ky., April 1, 1867. 

‘In current funds pay to the order of Jeunns Lester & Co., two 

‘hundred and twenty dollars, value received, and charge same to ac- 


“R. L. Cops & Sons. 
‘To Given, Jones & Co,, 33 Broad street, New York. 


‘he Court after analyzing carefully the difference between a 
bank check and bill, held the above instrument to be a bank check. 


Dan. on Neg. Inst.§ 1,572, it is said that the touchstone by 
which a check is tested is that a check is payable instantly on demand. 
of the kind sued on, certainly answer this distinction, 


i> 
Dank drat ts 
lder of them expects payment of them by the drawee, on 


for every ho 
pre sentation. 

Having precise adjudications in the citations just quoted from, that 
the instruments sued on are bank checks, we forbear to make further 
citations from authorities and satisfy ourselves by referring to the 
other age be or cited in our brief under Point I. 

IT. 

Having shown that the instruments sued on were bank checks, the 
law governing such checks becomes at once applicable thereto, and 
by the law of bank checks we insist that a bank check is not to be 
deemed overdue for the purposes of admitting a set off, until it has 
been presented to the drawee for payment and payment has been re- 
yy him. 

Before proceeding with citations to prove this point, let us briefly 
nquire as to what the obligations incurred by the drawer of a bank 
check, and the payee or subsequent holder thereof, are each to the 
other. In the case of a check (unlike i in the case of a bill of ia 


the dr: awer is the principal debtor (2 Danl. on Neg. Inst. § 1,587). 
He undertakes with the payee and every subsequent Be of such 


check that the drawee shall pay the same on presentment.and that in 
default of his so doing, he, the drawer will pay the same. The law 
places the payee and each of the subsequent holders of such check in 
a position as though they had undertaken with the drawer to mature 
the check within a reasonable time—that is to present it to the 


drawee for payment within a reasonable time. In the event of the 
failure of the payee or such subseque nt holder to mature the check 


within a reasonable time, he is liable to make good the damages, if 
, to the drawe¥y resulting from his failure to keep his agreement 
in th: at regard, and if the holder shall sue the drawer on such check, 


a a 


ie 


LOOT ee ee Te a 
pat re by gakee NS 


[15] 


the drawer may recoup by set off damages he has sustained by reason 
of such failure on the part of the payee or after holder of suc th check. 
The effiect of this so to speak, cross obligation is that the drawer of 
a check is not discharged from liability (as is the drawer of a bill) by 
laches in presenting it to the drawer for payment. He is only dis- 
charged when by such laches, he has suffered injury and then only to 
the extent of such injury (2 Dan. on Neg. Inst. $1,587). 

When a draft matures or becomes overdue is then one thing. 
What the measure of the liability of the drawer is, after it has ma- 
tured, and how much he may have to pay in discharge of that liabil- 
ity is quite another thing. It is with the former of the questions we 
are now concerned, and we assert that a bank check is not due till it 
has been prese ‘nted to the drawee for payment, and that it is not 
overdue till it has been so presented and payment has been refused 
by the drawee—that at least such is the law when the question under 
discussion is, as in this case, one concerning set off. 


ITT. 
a. 


A bank check is not due till presented for payment to the drawee, 
we assert. 

In Merchants Bank vs. State Bank, 10 Wall. 647, the Supreme 
Court of the United States says: 

‘Bank checks are not inland bills of exchange, but have many of 
“the properties of such commercial paper, and many of the rules of 
“the law merchant are applicable to both. * * * The 

‘chief points of difference are that a check is always drawn on a 
“bank or banker. No days of grace are allowed. The drawer is not 
“discharged by the laches of the holder in presentment for payment 
“unless he can show that he has sustained some injury by the default. 
“Tt is not due till payment is demanded, and the statute of limitations 
“runs only from that time.” 


In Chitty on bills, 7th Am. Ed., p. 322, it is said: 


“Tt was once thought that a check or draft on a banker is not ne- 
“ootiable generally, but only so within the bills of mortality. But 
‘it is now settled that they are as negotiable as bills of exchange, 
“but strictly speaking they are not due before payment is demanded, in 
“which respect they differ from bills of exchange, or promissory 
‘‘notes payable on a particular day.” 


In § 491 Story on Prom. Notes, 3d Ed., it is said: 


“The differences in point of law between checks and bills of ex- 
“change, or at least those of the ordinary form and ,in common use,will 
“be fully seen and illustrated by a few considerations. In the first 
“pli ace it isa well known rule of law that a bill of exchange ora 

“promissory note, taken after the day of payment, or as the common 

‘phrase is, when it is overdue subjects the holdér to all the equities 

“attacl hing to it in the hands of the party from whom he receives it. 
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The above rule is undoubtedly true, and the only exceptions to it 
are where the drawer has drawn a draft without funds in the hands 
of a drawee, or has stopped payment of a draft. or 1 


na few like cases. 


in which case the drawer is not entitled to have a demand made of 
the drawee, but may be sued at once upon the paper. 
The decision from which we have last cited is supported by others 


° f ° > “ 4 ¢ . . " . 
in our brief under Point II, and expresses an undisputed principle of 


until he has made a demand for payment of the drawee ant 


. ’ | “ y ’ ee. ; } Qo . 
has: been refused by him. What is this but another mode of stating 
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that a bank check is not due as to the drawer till aiter pre SPntTMeENHDE IS 
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effect of the contract between the drawer of a‘bank check and 
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Si it noiaer the! mpiied oy law, 1 that the arawel Dali De 
lable only upon presentation of th bank draft to the drawee fo1 
ror pay ment, aud a refusal O] payinent by him. In this view of] the 
case, the decision next cited becomes important and parallel, although 
rendered in the case of and upon a certifteate of deposit 

In Shute vs. Paecitfe Nat. Bank, 136 Mass... 488. it was decided as 
against a right of set off, that a certificate of deposit was not due until 
a demand had been made and the certificate returned or tendered. It 
is true the clause requiring the presentation was in the certificate 
itseil In other words it was expressed in the contract that the 
money should be payable on presentation Ol the certificate. In the 
case of the drawer of a dratt, we have seen the sanie proy ision Is im- 
plied by law. Why then should the principles Ol the decision first 
cited not be applied to the case in hand and be decisive as t he 
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McGough vs. Jamison, 107 Pa., St. 342. 
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Bellows Falls Bank vs. 1 
Munger vs. Albany City Bank, 85 N. Y., 580. 


In the decisions last cited, we think we are supported in our claim 
, 7 ; *} 7 4 } ? 
that the drafts sued on were not due till presented to the drawee. 


Lvur nes position 18 that the aoctrine of prese nt ati ion of a check to 
drawee within a reasonable time, 1s one soverning between en- 
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In determining what is a reasonable time, regard will be had to 

nature of the instrument under consideration. 

widely different and much more liberal rule seems to exist in the 

ease of bank drafts issued by banks as a source of t, whic] 
rive a benefit from the use of the money paid for such drafts, to the 


[t may even be said in this connection that the decisions upon 
linary bank checks do not govern in the case of bank drafts. 

[In Fegly v. MeDonald, 89 Penna. St., p. 130, it is said, speaking 
heck by an ndividea! on his banker : 


A check is generally designed for immediate payment and not for 
circulation. It is the duty of the holder to present it fo payment 
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own risk. 
In 1 Pars. on Notes and Bills, p. 272, the author says that the per- 
son paying out a check may be supposed to deliver it with the idea 


that it will be at once converted into money. 


~ + - sere sgl 


(19 ) 


In 2 Pars. on Notes and Bills, p. 79, the view that checks are not 
intended for circulation is advanced. 


The conclusion of the cases is that checks ot the kind last men- 
tioned are not intended for and are not rightfully used for purposes 
of circulation, and the question of what is a reasonable time is one 
thing in such a class of cases, but becomes quite another in the case 
of a bank draft of the kind sued on. 


In Story on Bills, § 472 (and it will be remembered the writer is 
speaking of bills of exchange, where the rule is much stricter than in 
bank checks), the writer says: 


‘The more difficult and embarrassing question is to say within 
‘what time presentment should be made, where the bill is endorsed 
‘and put in circulatzon by the pavee. If he keeps it in his own 
‘hands several days before he puts it in circulation, the drawer will 
“be thereby discharged from all liability if the drawee in the mean- 
“time fails. But suppose that the payee endorses the bill in blank, 
“and puts it in circulation on the same day on which he receives it, 
“or on the next day, and the end 
“each hold it but for a day and circulate it from hand to hand to 
“other holders without any one retaining it exceeding one day; the 
“question may then arise, whether the drawer would be held liable 
‘on the bill so long as it has been thus kept in free circulation ? Or 
“ whether the payment must be deemed within the period limited to 
“the payee. It is difficult in the present state of the law to answer 
‘this question in any manner which is entirely satisfactory. A dis- 
“tinction has been taken between cases where such bills are drawn 


orsee and other subsequent holders 


“by private persons, having no such reference to profits or means ot 


‘livelihood, but merely for their own accomniodation or that of the 
“payee. In the former case it has been said that the banker or other 
‘person is understood to sanction both the circulation and non-pre- 
‘“ sentment by his course of business and by the advantages of credit 
“ which he thus obtains from such ‘circulation and non-presentment 
“of the bill, and therefore it is difficult to say what length of time, 
“ consistent with the free circulation of the bill, would be deemed 
‘‘ unreasonable in not presenting the bill to the drawer. But in the 
“latter case the presentment ought to be made within a very short 
sae period.” 

[In] Bayley on Bills, Ch. 7, § 1, p. 236, 5th Ed., cited in Note 1 to 
Story on Bills. § 472, it is said: 


“Upon a bill or note payable on demand or at sight, and given for 
“cash by a person who makes the profit by the money on such bills 


‘or notes a source of livelihood, it is difficult to say what length of 


‘‘time such person shall be entitled to consider unreasonable; but 
“ upon such bills or notes, given by way of payment or paid into a 
“banker’s, any time beyond what the common course of business 
‘warrants would be deemed unreasonable.” 


In Chitty on Bills, Chap. 9, p. 381 (13th Ed.), also cited in note 
one last aforesaid, it is said; : 
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The foregoing authorities establish the great difference contended 
for by us between ordinary checks drawn by an individual on his 
banker, and such drafts as are sued on in this ease. This difference 
is deduced from cases, oa of bills of exchange, If in the case 
of a bill of exchange issued by a bank asa part of its Pr teps ‘ss and 
for a profit, the authorities sh: il hold that great liberality is to be in- 
dulged upon the question of what isa r ss time for its pre- 
sentment, it must follow as a corollary from the same authorities that 


in case of a bank check where no delay without injury discharges the 
drawer, that even a much greater length in presentment would be 


held as re asonable. 


That the defendant, a National Bank, as a part of its business and 
for a profit sells exchange, is known—as well from the laws govern- 
ry National Banks as from the well capris course of business in the 

ii SE world ihe the facts proven the e Chen the drafts 
sued on are subject to the decision just cite ed. Upon the endorsement 
and delivery ot them by the payee .aDue » d Th, they passed at 
onee into circulation, and Edson, the estima holder, was not 
bound to any strict presentment. (So held in Robinson vs. Ames, 20 
John, 152, 153). Once in circulation, the law of reasonable time for 


presentment becomes one of liberality. 


[f delay in presentment ever matured a check or draft or opens it 
to equities, we hold that it eould only be a delay SO extraordinary as 
to be inconsistent with the ordinary course of business. 

Morse on Banking, Ist Ed., p. 264, cited in 2 Dan. on Neg. Inst., 


$1654. 
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Can a court say that a delay of five months, or any other given time, 
is of so extraordinary a character as to pronounce a ¢ heek overdue 
as a matter of law. 


consistent with many a different use 


[s not a delay of that lengtl 
ased in the commercial world? 


for which bank drafts are pure 


Suppose the case of one going away to another portion of the 
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country to pass several months. May such person not, as has often 
been done by the writer of this brief, buy of his local bank several 
drafts on New York and take them with him to defray his expenses 
during the time of his absence, using one at the end of one month, 
a second at the end of another, and so on until all are used up. If 
such drafts are liable to the defense of not being presented in time, 
as it is certain that no one of them can be used within such time as 
would be deemed reasonable for their transportation to New York, 
they would be valueless for the purpose for which they were bought. 
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Can it be said that holding the drafts for several months by a per- 
son whe bought them ior that very purpose Is SO inconsistent with the 
ordinary course of business that such drafts have been made overdue 
by the delay. 
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A hundred cases of like kind could be supposed, where drafts have 
bought for the purpose of using them only after a considerable 
ry e " ° s E 


ihe purpose or time of their use Is uncommunieated to the 
qarawe Ana is known only tO the drawee. 


n th purpose of the purchase of such drafts be defeated by the 
drawee by such defense as is attempted in this case, merely on the 
qaeia if) pre sentment whe rc HQ loss has bee n oceasioned LO — 
in VW ¢ 
[f so, it must be on some other ground than that the delay is in- 
cOnSISten! vith the use and nature of the draft. for it Is consistent 


with the use of such instruments, and if is one of the purposes of their 
ust that in ind bv such medium a man traveling through the country 
makes purchases or payments at distant times, as the exigencies of his 

I National Newark Ban Ing ©o. vs. Ss cond National Bank ot 
Erie, 63 Pa., St, 406, where the drawers had failed, the court distin- 
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is to the question 


[t thus appears that the only safe rule to adopt 
of set off is that such drafts as are sued on are only due on present- 
ment and overdue on payment retused by thi drawee. and we think 
uri should have SO held. | 
Ositions above taken, and the 
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open as to whether there had been such delay in presenting the pa- 
per in suit in this case at the time it was purchased by the plaintiffs, 
as to have made the paper then overdue and to have justified the 
Court in so holding as a matter of law or otherwise. 

In Laws vs. Rand (3 C. B. N.S.) 91 E. C. L. p. 147, the check sued © 60: 
on was a check drawn by an individual on his banker dated May 30, 


1856, and presented March 16th, 1857 The Court in that case said 
] = . Sy Oe aa 
that no time less than six years would be unreasonable unless some 


loss was occasioned by the delay. Such was the decision in a case 
where there was no loss from delay and the question was between 
holder and drawee. 

In Robinson VS. Hawksford. v Ad A KI. N. s. (D8 E. >. L..), p. 
51, Patterson Oo Says: 

‘“‘As between the drawer of acheck and the holder, if presentment 
‘is deferred to such a time that inconvenience has been sustained, the 
“the time may then be deemed unreasonable, but if none has resulted 
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“T see nothing unreasonable in a presentment, I should even say, at 
‘any time within six vears.”’ 

In Sanford v. Mickles, et. al. 4, John. 225, a note payable on de- 
mand, endorsed by the payee five months after its date, under the facts 
of the case was held not to be due at the time of transfer so as to ad- 
mit equities being shown between the payee and the maker in a suit 


by the holder. 


See Story on Prom. Notes § 491, 


4 _» 


Stewart v. Smith, 17 O. S. 85 in the above connection. 


In Rotsehild v. Comer, 9 B. & C. 398, Lord Tenterden, said: 


“Tt cannot be said as a matter of law that a party taking a cheque 
é ° . . , } * *y 39 

at aby ri xX¢ d time trom its date does SO at nis peri. 

And in the same ease Littledale J. says: 
&¢ . . . ’ i : y : ee. ; ‘ | ~~ % ‘ 
It has been urged as a matter ot law that a party taking a cheque 
“overdue has it with the same title and no other, as the person from 
“whom he receives it. But although the law is so with respect to bills 
Sof xch; ee i emati a —— sali | “he SR eae * 1: ) 

of exchange and promissory notes, 1 think it cannot be applied to 


Shenk cheques.” 


In Mullick ws. Radakisser. 28 E. L. and Kq. 28. the endorsee 
kept a bill of exchange five wonths, and it was held no laches in 


on 


forwarding the same. 
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In : hartered Bank ot India, supr., teh montas was held not unrea- 


sonable. 
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do not ap- 
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ank drafts. We do not care to enlarge on our brief on that 


VIII. 
l. 

The ideas involved in two cases cited on the 8th point ot.our brief, 
suggest that the drawer ought to be estopped from doing anything to 
impair his draft in the hand of any holder of it. The reasonableness 
of this view is apparent, and in its reasonableness appears another 
ground for holding that under the facts of this case, the dratts sued on 
were not overdue till presentment to the drawee. 
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ry%} . ? ] } ] - } Dt Se ee — ae we : 
‘he juages DeIOW Naving aecided 1n favor ofl the jurisdiction 


of the United States Circuit Court, and not having divided on that 


; . . . ; 23 oa 4 - } a a x. ‘ nt *% . . 2 o 
point, the jurisdictional question raised by brief of defendant in 


; : l ‘ 


error is not open for the consideration of the Supreme Court of the 


- . : _ a; ° .° ; ry} ae - a ; . . = > a } - 
United States at this time. he single point on which the judges 
° , * a a . syn ¢ ¢ i. « ' } ’ 2 f~ srtitt ° =) 
qivided 1S aione bre uon upto this court Dy the certincate. 
< & ~ 


Kennedy et. al., vs. Georgia Bank, 8 How. 617. 


Tf. 


é 


But even if the question of 1urisaiction were open for the con- 


% 


] ] Ae _ ; lo ar ‘ “¢ 
sideration of this court—the words current funds added to a draft 
do by the laws of Minnesota, where the suit was brought and 
where the drafts sued on were issued—leave them negotiable. 
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Butler vs. Paine, 8 Minn. 7 


s 


he same is true of the laws of New York, the placa of pay- 
Pardee vs. Fish, 60 N. Y., 286, and cases cited. 


[hen whether negotiability ot the drafts be determined by 


the law of the place of issue. 


| oe 


Or DY the piace O}] payment these drafts were negotiable 


Che words “current funds” are equivalent to current money 
: ] ) } ™ ¢*«? ™ " + - ” 
ana do not destroy tne negotiabdiity of the instrument. 


Howe vs. Hartness, Hill & Co., 11 O. S.. 440. 


1 Dan! on Neg. Instruments, Sec. 56, and many cases 


cited, 


IT. 
By the certificate of division, is presented a single question of 
law for the decision of the court. There is no mixed question of 


law and fact arising s upon the certificate. 


me 


= ~ ae -] . ta : Pee - 7 7 D > - 
ne singie question Of iaw present ted is this: oes the law o 
Overdue papers apply to the instruments sued on. In other words 
are the instruments sued on bank checks and governed by the law 
ot bank checks, or are they not? 

If the question be answered that the law ot overdue papers 
does not apply to them, or that the instruments sued on are bank 
checks, these legal consequences follow, viz.: 

isty. They were not due till presented for payment to the 
drawee. 

Merchants Bank vs. State Bank, 10 Wall 647. 

mndiv. Thev were.not due when purchased bv plaintiff in er 

2ndly. hey were not due when purchased by plaintiff in er- 
ror, because bought by them before presentation to the drawee. 

s3rdiy. The law of overdue paper is not consequently applic- 
able to the instruments sued on. 
4thly. The drafts were not due when bought by plaintiffs in 


error so as to admit the set off, allowed by the court below, and 


' : , » Beco oh 
the question raised on the certificate was answered wrong by ine 


CC urt below 

rr > 9% | ° = . J of 

Che question presented by the certificate 1s single and one of 
law. 

On the motion for a new trial, it was answered by the Justice 
Miller, that the law of over due paper did not apply to the instru- 


ments sued on. 


} 


The question can be answered by this court in the same 
7 °*f 5 y : .- - ; ? 
manner, and ll SO answered, the erroneous decision of the lower 
Court appears. 


FINALLY 


The question now before the Court, was certified up in ac- 
cordance with a suggestion in the opinion of Mr. Justice | 
below. (R. 21.) 


WM. McFADON. 


Attorney for Plaintiffs in Error 


in granting a new tria 
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THE UNITED STATES, PLAINTIFF IN ERROR, 
VS, 


THE PHILADELPHIA AND READING RAILROAD COM- 
PANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA, 


FILED AUGUST 4, 1884. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 273. 


THE UNITED STATES, PLAINTIFF IN ERROR, 
VS. 


THE PHILADELPHIA AND READING RAILROAD COM- 
PANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA. 
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Original. Print 
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UNITED STATES VS. PHILADELPHIA AND READING R, R. CO. 1 


l UNITED STATES, 


Eastern District of Pennsylvania, set. : 


The President of the United States to the judges of the circuit court of 
the United States in and for the eastern district of Pennsylvania, greet- 
Ing : : : 
Because that in the record and process, and also in the rendering of 

judgment ina suit before you, between the United States of America, 
plaintiffs in error, and the Philadelphia and Reading Railroad Company, 
defendant in error, in a plea of trespass on the case, a manifest error has 
intervened, to the great damage of the said the United States of America, 
as in its complaint has been stated; and as it is just and proper that the 
error, if any there be, should be corrected in due manner, and that full 
and speedy justice should be done to the parties aforesaid in this behalf, 
you are hereby commanded that if judgment thereof be given, then, un- 
der your seal, you do distinctly and openly send the record and process in 
the suit aforesaid, with all things concerning them, and this writ, so that 
you have the same before the honorable the justices of the Supreme Court 
of the United States, sitting at Washington, D. C., on the second Monday 
of October next, that the record and process aforesaid being inspected, they 
may cause to be done thereupon what of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Philadelphia, this 12th day of February, 
A. D. one thousand eight hundred and eighty-four, and in the one hun- 
dred and eighth year of the Independence of the said United States. 

[ SEAL. | SAMUEL BELL, 

Clerk: of Chreut Court U.S. 


2 THE UNITED STATES OF AMERICA, 8s: 


To the Philadelphia and Reading Railroad Company, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the circuit eourt of the United States for the eastern district of 
Pennsylvania, in the third circuit, wherein the United States of America is 
plaintiff and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against said plaintiff in error, as in said writ of error 
mentioned, shall not be corrected and why speedy justice should not be 
done to the parties in that behalf. 

Witness my hand this 25th day of March, in the year of our Lord one 


thousand eight hundred and eighty-four. 


WM. BUTLER, Judge. 


Service accepted. 
JAMES E. GOWEN. 


Marcu 31, 1884. 
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Z UNITED STATES VS. PHILADELPHIA AND READING R. R. CO. 


[In the cireuit court of the United States in and for the eastern dis- 


trict of Pennsylvania, in the third circuit. 


Tor Unirep STates oF AMERICA. PLAINT- ) 
i 
iff in erro] 


i, —_ ——_ " 
HE PHILADELPHIA AND | 
—_ > , . 
( Ol pany, defendant In error 
NITED STATES OF AMERICA. 
Haste he f District Oj P, nnsyli f] nid. SS : 


l4 | 
e tne 


i i€as and proceedings perore tne nonorav ie yuages Of] the eirecult 
court ol the [ nited states 1n and tor the eastern cdistrict of I ennsy lvania. 


" 


in the third circuit, of October session, 1883, No. 2. 


‘ } ° 

[t is thus contained: 
iy: 

: 


He if remembered that On the 18th day of June. A. 1). 1S835, John Kk. 
/nited comes into court here and sues 
to the district court of the United 
States for the eastern district of Pennsylvania, which, with the en- 


ilentine. esq.. United States attorne 


‘ 


a ae 


} , ‘ : . ig ‘ es 
rth therefrom a writ of error, directe¢ 


} 7 i . “ ~ . 4% . + s a . _ , 
4 dorsement and return thereto, is in the words and figures follow- 
site t ; WIt 


- 


[’nited States for the eastern district 
ions. 1880. No. 126. 


} ie ; . } 
In the aistrict court or the 


Pennsvlivapia. (i Ke 


} > } } } . ? ° 7 
| ‘ 7 ‘ vy. ee<> 2 ‘ ; seus ’ ‘} : ; . 
ieas Dbetfore the honorabl , toe juage OT said court. 


" , . y 
It is thus contained : 


iHE UNITED STATES OF AMERICA 


Us LQ 
Summons Case, 


phar oe 
= 
“ 


od 


remembered that on the 4th « 
eipe filed by John K.- Valentine, es 


+} .e .. lsctric / }? mnerultra 
rne eastern district ol ennsviv: 


ay of March. A. D. LSSQ, upon pre- 
, attorney ot the United States for 
) . a writ of summons ease issued. 


j xx 9 % Tati * ’ ? ‘ : ' ‘ vi *s ~ x ys 3 ‘ - 
which, with the return of the marshal/ thereto, is in the words and fig- 


em 

a 
i 

pengy 


ollowing, to wit: 
i NITED STATES, 
Eastern District of Pennsylvania, ss: 
The President of the United States to the marshal of the eastern district 
ot Pennsvlivania. vreeting : 


We command you that you summon the Philadelphia and Reading 
Railroad Company, late of your district, if it may be found therein, so 
that it be and appear before the judge of the district court of the United 
States for the eastern district of Pennsylvania, at a session of the same 
court to be holden at Philadelphia, on the first Monday of April next, 
to answer to the United States of America of a plea of trespass on the 
case, &e. And have you then there this writ. 

Witness the honorable William Butler, judge of said court, at Phila- 


) ra 
| 
= © UNITED STATES VS. PHILADELPHIA AND READING R. R. CO. } 


delphia, this fourth day of March, A. D. 1880, and in the one hundred 
and fourth year of the Independence of the United States. 
[SEAL.] W. W. CRAIG, 
Pro Clerk of District Court. 
(Marshal/’s return endorsed :) | 


" Service accepted for defendant. The clerk will please enter my 
appearance. 

>a JAMES E. GOWEN, P’7f, 

Marcu 10, ’80, ‘ 


Service accepted as appears above. 
So answers— 
JAMES N. KERNS, 
U. S. Marshall. 
Pr. C. McCORMICK, 


dD puty. 


And afterwards, to wit, on the 27th day of January, A. D. 

1881, John K. Valentine, esq., attorney as aforesaid, declares 
against the said the Philadelphia and Reading Railroad Company in the 
words and figures following, to wit: 


In tne district court ot the United States tor the eastern district of Penn- 
sylvania. Of February sess., 1880. No. 126. 


UNITED STATES ) 
DS, 
THE Puita. & ReEApiING R. R. Co. } 
EASTERN DIstTrRIcT OF PENN’A, ss: 

The Philadelphia and Reading Railroad Company, !ate of the district 
aforesaid, defendant, was summoned to answer the United States of Amer- 
ica, plaintitts, of a plea of trespass on the case, &c. Whereupon the said 

plaintiffs, by John K. Valentine, esq’r, their attorney, complains : 
8 For that whereas the defendant on the 3lst day of November, 

1866, at the district aforesaid, was indebted to the plaintiffs in 
three hundred thousand dollars, for goods then and there sold and de- 
livered by the plaintiffs to the defendant at its request. ; 

2. And also in the further sum of three hundred thousand dollars, for 
goods then and there bargained and sold by the plaintiffs to the defendant 
at its request. 

8. And also in the further sum of three hundred thousand dollars, for 

— work then and there done, and materials for the same provided, by the 
plaintiffs for the defendant at its request. 

1. And also in the further sum of three hundred thousand dollars, for 
money then and there lent by the plaintiffs to the defendant at its request. 

5. And also in the further sum of three hundred thousand dollars, for 
money then and there paid by the plaintiffs for the use of the defendant 
at its request. 

6. And also in the further sum of three hundred thousand dol- 
9 lars, for money then and there had and received by the defendant 
I for the use of the plaintiffs. 


7. And also in the further sum of three hundred thousand dollars, for 


jbo 
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oney found to be due from the defendant to the plaintiffs on apn account 
hen and there stated between them. 


8. And also in the further sum of three hundred thousand dollars, for 
terest then and there due and payable, for the forbearance by the plaint- 


" . . Q " 7 > o > 
iffs at the defendant’s request for moneys before then due and owing from 


lawful money. then and there due to the sai 


defendant to the plaintiffs. 

9. And also in the further sum of three hundred thousand dollars, like 
id plaintiffs by the said de- 
dant for internal-revenue taxes accruing to the said_ plaintiffs between 
30th, 1864, and November 3l1st, 1866, said internal-revenue taxes 
there amounting to the sum of one hundred and forty thousand 

four hundred and fifty-four dollars and sixty-one cents. 
10. And also the further sum of three hundred thousand dollars, 
lawtul money, then a there due to the said plaintiffs by the 
detendant by reason of the ‘e of said defendant to pay to the said 


laintitts the sum of one dmsectoe and forty thousand four eee and 
ftv-four dollars and sixty-one cents. then and there due bv said defendant 
» said plaintiffs for internal-revenue taxes between June 30th, 1864, and 


vember dist, 1866. 
And the defendant afterwards. to wit. on the day and year last afore- 


1, at the county aforesaid, in consideration of the several last-mentioned 
ises, romised the plaintiffs to pay them 
sald several! last-n enti hie 7. moneys, respectively, on request, yet the 
enaant hath Secon his promises, and hath not paid any of the said 


tively. then and ther 


} hy . } . . = " = e 
moneys, or any part tnereot, to the damage or the plaintiffs, three hun- 


' } ' 
i +) ee } 
‘ 


! LiVUSaAallt dollars. 
(nd therefore they bring suit, &e. 
| JOHN K. VALENTINE, 
Attorney for the United States. 


And afterwards, to w it, on the 19th day of February, A. D.1881, 
the said the Philadelphia and Reading Railroad C daar by its 


| 
' 


torney, James E. Gowen, esq., make their plea in the words following, 


' ‘i | y 5 — o . 4" . . . ~< » 34 a i ‘ . } oc 1 
ihe aete ndant. by James a (,owen. its attorney, pleads non-assuMm psit, 
« ry 4 
 - > | 
nent, and set-off, with leave, &e. 


i. 
ore 


AMES E. GOWEN, P. C. 


7 ¢ i 4 
r | a LOO! 
. om ; n +4 TILEre aol , on 3% t | 5 Sn iieg + A he 1). L883 é - sy? fy 
ind aiterwards, to wit, on the 2nd day ot pi a » AN agree- 


nent in Writipbg Is filed, In the words ana heures ~ rate to WIL: 


THE UNITED STATES )}C. C. U. 8S. Feb’y 
is, ‘ session, LSS ). No. 
PHILADELPHIA & ReEApiInG R. R. Co.} 126. 


2 ' i } | : : —o i P > _ + 
Itis herebv agreed that the above case may be tried before a 

. } - ‘ ge . _ : +, cle " ‘ P . : 
jury selected from the pane: Of JUPOrs 1D attendance at the session 
ot the I . es. elreuit court commencing on the hrst Monday oi 


JOHN K. VALENTINE, 

Att’ y. tor TT ‘S,. 
JAMES E. GOWEN, 

For R. R. Co. 


eg, 
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And thereupon, on the same day, to wit, the 2nd day of April, 1883 
it is ordered that a jury come and try the issue joined in this cause. 

And thereupon, on the same day, come the parties aforesaid, and the 
jurors of the jury aforesaid being called, likewise come, to wit : 


1. Edward A. Silliman. 7. Alfred W. Allen. 
2. Thomas Johnston. 8. Theophilus U. Neff. 
3. John M. Driver. 9. Henry 8S. Cope. 

4. George Hand. 10. Jackson McAbee. 

5. William T. Kirk. 11. Wesley White. 

6. Wm. H. Hulick. 12. Seymour Raymond. 


Who are duly empanelled, returned, chosen, tried, & sworn or 

13 affirmed to speak the truth in the issue joined in this cause between 

the United States of America and the Philadelphia & Reading 
Railroad Company. 


And afterwards, to wit, on the 3rd day of April, A. D. 1883, the 
jurors aforesaid, upon their oaths and affirmations aforesaid, do say that 
upon the issue joined in this cause the’ find for the defendant. 

And thereupon, on motion of James E. Gowen, esq., attorney for the 
Philadelphia and Reading Railroad Company, it is considered and ad- 


judged that the said plaintiffs, The United States of America, take nothing 


by their said writ, and that the said defendants, The Philadelphia & Read- 
ing Railroad Company, do go thereof without day. 


And afterwards, a bill of exceptions duly signed by the honorable the 

judge of the court here, and assignment of errors with prayer for 

14 reversal of the judgment entered being filed, are in the words and 
figures following, to wit: 


In the district court of the United States for the eastern district of Penn- 
sylvania, of February sessions, 1880, No. 126. 


THE UNITED STATES OF AMERICA ) 

v8. 

THE PHILADELPHIA AND READING RAILROAD f 
Company. J 


Be it remembered, that in the said sessions of February, A. D. 1880, 
came the said plaintiff into the said court, and impleaded the said defend- 
ant in a certain plea of trespass on the case, &c., in which the said plaintiff 
declared (prout narr.) and the said defendant pleaded (prout pleas). And 


. 


thereupon issue was joined between them. 


And afterwards, to wit, at a session of said court, held at the district 
aforesaid before the honorable William Butler, judge of the said 

15 court, at Philadelphia, on Monday, the second day of October, A. 
D. 1883, the aforesaid issue between the said parties came to be 

tried by a jury selected from the panel of jurors in attendance at the ses- 
sion of the circuit court of the United States, commencing on the first 
Monday of April, 1885, for that purpose duly empannelled by agreement 
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the parties, at which day came as well the said plain tit s the said de- 
fendant, by their respective attorneys; and the jurors of the jury afore- 
said m0. 3) innelled to try the said issue a also called, came, and were 
then and there in due manner chosen and sworn or af firmed to try the 


>.> . > ; ; | > 2 
Said Issue ; er upon the trial the counsel of the said pl: untiff called as 
: ‘ee = 
itness Stanley Plummer, who, being duly sworn, was examined by Mr. 


\ ale ntine. 
(. How are you emploved, Mr. Plummer? 

1. Tam a United States bencenatah venue agent. 
(). How uo have vou been so « mployed ? 


L6 A. Between six and seven years. 


(. Have you made an examination of the books anad accounts 
of the Philadelphia & Reading Railroad Company, from the 30th of 
June, 1864, down to the 30th of F November, 1867 ? 


, 
1e. ] 
A. Yes, sir. 


- . * } : eee — oer } > " ’ . 
otis you there the result or a summarized statement of the result 


& 
of your investigation 
A. | nave 
Q. What do the last figures on your paper represent—the $40,844.19 


| ? ‘ | ‘. . . 7 2 
he amount of taxes on surplus er profits over dividends for the 
s% y ' an ? . ;“ 
rom June 30th, 1864, to November 30th, 1867, remaining d 
| 


ae 


ue and 
npaid by the Philadelphia and Reading Railroa 
. At what time? 
,1. November 30th, 1867. al 
(). Now, Mr. Plummer, take the statement you have in your hand 
and explain in a concise manner how this is made up. ‘Take the first 
rem and CO slowly and explain it. 
A. The fiscal year of the company ends November 30th of each 
year ; the tax or ote in on profits over dividends began June 80th. 
1864, and consequently, the first period for which the computation 
was made up was the period | rom June 30th, 1864, to November 30th, 
1864, at the close of the fiscal year, when the books of the company were 
balanced. big: method of arriving at the surplus or profits over divi- 
dends for any period would be to charge the company the receipts from 


all sources in operating the road, and credit them with the expenses of 
operating the road, keeping it in repair, taxes, and all items of that char- 


acter, and deducting the expenses from the rece ‘ipts, W ‘could show the sur- 
plus or net earnings. I pursued that method for this period of five 
months from June 30th, 1864, to November 30th, 1864 $, with the result 
shown 1n this statement. 
Q. Take the first and explain the items. 
The first item is the total receipts from operating the road, 

18 $4,794,032.74, which are the exact figures taken from the books 

and business statements and papers of the corporation. In addi- 
tion t that they had an income during that period of rents from the 
Schuylkill Navigation Company, which amounted to $97,528.04. 
How did you obtain that sum? 
A. This rental was a yearly rental, and in dealing with the period of 
iths, the last five sageNE of the fiscal vear, I charged them with 
five-twelfths the amount for the year, and this sum of $97,528.04 repre- ~~ 
sents five-twelfths of the ae rent received from the Schuylkill Naviga- 


iG, 


} 1? 
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tion Company for the entire fiscal year. Having arrived at the total in- 
come or receipts, I next credited them. 

The $4,794.032.74 are what ? 

The exact receipts, month by month, for the five months, being 
kept in the accounts monthly, so that the exact figures could be taken, 
but in that case the Schuylkill Navigation rent was a yearly matter and 
taken pro rata. | | | 

(. Then. 20 On. 
lo A. The total working expenses except and account called 
newal fund,” about which there was some doubt whether it repre- 
sented construction and was taxable, or whether it was really repairs and 
the company were entitled to it as an expense for keeping up their road. 
| kept that separate so that the Department might pass upon its character 
how it would be treated : consequently leaving that out of the total work- 
ing expenses for the five months, taken accurately from the papers and 
books of the company, were $2,345,018.11. In addition to that there was 
a State tax on dividends not included in the accounts fot working expen- 
ses to which the company would be entitled to credit in arriving at their 
surplus; that amounted to $54,947.48. In addition to that there was in- 
terest paid on mortgages on real estate, but I believe the railroad people 
treat that as a floating debt, not part of their regular bonded indebtedness, 
but they paid it amounting to $19,808.67, and they were entitled 
20 to a credit for that in arriving at their surplus. Next, they were 
entitled to credit for the dividends they paid in arriving at the 
surplus of profit over dividends ; consequently I credited them with the 
sum of $1,156,789, being five-twelfths of the dividends for the year. 
The dividends being a yearly matter, I was obliged to treat them in the 
same way which I did the rents which were received from the Schuy!kill 
Navigation Company. I charged them five-twelfths of the latter. Add all 
these items together makes the sum of $3,576,563.26, to which they were 
ntitled to eredit as expenses In arriving at the surplus or profits over divi- 
dends ; making that deduction leaves $1,314,997.52. Now, they paid 
some COUPONS or inte rest on bonded del t out ot this, and the balance was 
of course profits or surplus. ‘The interest or coupons was taxable at the 
rate of five per cent., and the surplus, whatever it might be, was taxable 
also at the rate of five per cent. I compute the tax on this 
2] amount, at five per cent., $65,749.87, and they paid during that 
period tax on coupons which were paid out of this $1,314,997.52; 
they paid tax on coupons out of that, I say, to the amount $2,1 70.20, for 
which they were entitled to credit. Taking that amount from $65,749.87 
leaves $63,579.67. That was the amount they owed, provided the renewal 
fund, to which I have alluded, is regarded as construction or betterment 
of the road, and held to be taxable. If that is allowed as expenses the 
amount would be reduced still further. It having been stated to be an 
expense, I then deducted five-twelfths of the renewal fund for the year, 
this being five months, upon the same theory of computation being fol- 
lowed, and this was $156,809.27. Five per cent. for that period amounted 
to $7,840.46 ; deducting that from $63,579.67 leaves $55,739.21, the 
amount actually due and unpaid on taxes or lg or profits over divi- 
dends for the five months ending November 30th, 1864. 
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2 Q. The next year, 1865, from the 30th November, 1864, to the 
30th November, 1865, is made up in the same way, is 1t not? 


f yD : aii a all ] "ys 
LY rhe ¢ xplanation you have given wlll apply tO { ull « f them 
yes, sir. only it Was not necessary fo pro rate any receipts or @x- 

Henses ior the period of the entire vear. 

©. Now, for the vear ending November 30th, 1866, vou say the same 
it was made up in the same way. 

i ‘ 

, «) 
?. DUC not necessary to prorate 
a 4 ; 4 } ° } } . ly 1 * 
i. Not hnecessarv to prorate the period bpelhge tor the entire year. 
Mr. VALENTINE, Now, if your hono! piease, we will go into the yea 
1867, where certain credits are allowed: that 1s what I am volng to call 
tne witness Ss atten tion etm. | nave gopne to LSo(/. OU : the next page. 


WiITNEss, | pursu ied the same course for 1865, and. I pursued the same 
course for 1866, und, if your honor will allow me, gate will observe that 
they were bhsthidty 1865. to eredit for tax interest on bonds. In 1865 
they were entitled to soar Ae credit for $14,566.80 thus paid, and also they 


=e ee Tie 7 rh gis ea 
paid $106,46/.96 as tax on surplus, 
° 7, Poy Nir LY 5 ** x" ¥* 
10) Vuir. VALENTINI 
; 3° 2 } I }; y : . 
©. Now, what did you say about the vear ending November, 


1866 
A. They paid $57,686.12 as taxes on surplus for the year 1866, reduc- 
ng what we claim now to $20,401.40 more than it was in 1865, but less 
than 1864, when they paid nothing on surplus, 
Q. Now, Mr. Plummer, coming to the year ending November 30th, 


5 > yy hy | ¢ , a 
LS6 4 whi at was the ; amount of tax due ror that year : 


A. The amount of taxes were overpaid. 

Q. I am not asking you for payments; that was due? 

4. Due on what? 

@. For that year—the same as the other year. 

\. Ifthere had been no payment, the amount due would have been 
$39,302.24, less the amount paid on interest on bonds, $19,264.25—about 
$90 000. 

(. Now just give us the figures, 

A. $20,0 37 9. 
Q. The court wish to have it for that year just the same as for 
24 the other years ; I want you to gi it in that way; = n I wanted 
you afterwards to take up and explain this matter of payment and 
wee itional payment for that year. 

This $20,037.99 is what they would have owed if they had not been 
eitlead with the renewal fund, but having decided to allow them the re- 
newal fund, as an expense, this the tax on which was $24,928.81, they 
had overpaid $4,390.82 ; that is crediting them with the renewal fund and 
leaving out this subsequent payment of $39,797.59. 

Q. That was not paid until some time in the year afterwards ? 

A. No; that was not paid until then. 

(). What the court wants Is, leaving out that subsequent payment, tell 
us how it stood at the close of the year 1867. 

A. At the close of the year 1867, for the year 1867, leaving out this 
payment of $39,797.59, this special payment, and crediting them with 


e* 


bed 
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this renewal fund as an expense, in accordance with the decision 
25 of the Department, they had overpaid for the year 1867 $4,890.82. 


sy the Court: 

(. They had voluntarily overpaid that much; that is the way their ac- 
count stood with the Government ? 

A. Yes, sir; for the year 1867. 

(. That is crediting them with the renewal fund ? 

A. With the renewal fund entirely. This credit of renewal fund is a 
subsequent matter in making up this account ? 

(. Didn’t they claim in that payment to the Government credit to the 
renewal fund? Did they make a payment on surplus that year to the 
Government voluntarily ? 

A. No, sir; they had paid on surplus for the preceding year, but they 
had made no return at the time this year. 


Q. Crediting themselves with the renewal fund, did it leave any surplus 
due ? 


A. No, on the contrary. they overpaid - that is. by it made an overpay- 
ment of $4,890.82 for that vear. 


By Mr. VALENTINE: 


26 Q. Now, Mr. Plummer,in making up this account originally, 
was not the claim of the United States for the renewal fund also? 


A. It was. 

(,. Please state how much, as near as you can, the whole amount of the 
claim was ? 

A. About $130,000. 

Q. Then please state whether the deduction of the renewal fund has 
been allowed by calculations made by yourself, and whether this is the 
result in making that allowance or credit to the company ? 

A. This is the result of allowing the entire renewal fund as repairs or 
expenses. 

Q. Originally that renewal fund was not allowed ? 

A. It was not allowed ; it was treated as profit by the court. 

Q. Was it allowed by the Government before this subsequent payment 
was made? 

A. I don’t know the basis of that payment; I don’t know how they 
arrived at that sum. 

Q. You say that the Government now does credit them. with the re- 

newal fund ? 
27 A. Yes, sir. 
Q. That is, the Government treats them as exempt from this 
taxation ? 
A. Yes, sir. 
Mr, VALENTINE: | 

Q. You don’t know whether that was allowed before this payment was 
made or not ? 

A. No, sir; not having been present and not knowing how they ar- 
rived at the $39,797.59 which they paid. 

Q. How did you get the figures showing what was overpaid ? 


Sees 
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| know that the fact that they paid at. that time $39,797.59 odd 
rs, but how they arrived at that, I don’t know. | 
LQ. You credited them with the amount of the renewal fund ? 


\ Y 
hf 
. es oS , r- 2 ae Rees a much tl] ames 2 
’ 1nd then ascertained DY such eredlt now muen the V hae OVerpala : 
LW 
i*] +}, — P e La ty Laan all ' ge > lhatar : 
). Lhen the credit must have been allowed at o1 before the time the 
: - nade T 
4 Ty P ‘ x cy 5 me LAG} wi) oy 7s i fram th ~ 9] ‘ ’ ‘va’ . his 
& nat Was NOT &4,5V7VU.82 apart trom thls Spec lai payment * This 


he year 1867 alone, but to all the 


Court. I want to understand distinctly about that. 
Mr. VALENTINE. In 1868 this investigation took place which resulted 
payment of $ he witness states that he cannot tell 
just how the claim of the United States was made up on which that pay- 
ment was made, but when he came to investigate the facts of this case, 
which was in November, 1879, he commenced making up an account, and 
he included in his account all that renewal fund. He charges them with 


the full amount of that renewal fund. ‘This case, as your honors know, 
has been the subject of contention from time to time. Now, during thia 
time the case has been pending and the renewal fund has been allowed by 
‘ the authorities a a Washington. 
i The ¢ vii When was this basis reached ? 
29 Mr. VALENTINE. Since 1879? 
: The Court. Betore the payment we $3: 197.59 ? 

Mr. VALENTINE. Oh, no, sir; ten years afterward. 


The Court. Whether reached before or since it is an admission that 
shall be allows a ? 
Mr. VALENTINE. Oh, yes, sir; I am not here to claim it; I only want 
to get the fact of time before your honor. Mr. Plummer cannot speak 
in reference to the renewal fund, he only takes now the whole account as 
it Is presen ited and give s credit for these 939,197.09, and it is impossible 
for him to state how that is to be apph 

The Wy INESS, If 1c impossible for me to state how if is arrived a 


Examination continued by Mr. VALENTINE: 


Q. The way you have iia is you have given them credit for this 
payment of $39,797.59? 


A. Certainly, for eve rything they paid relating to the period. 
Q. But vou can’t tell how the $ $39 797.59 was made up? 


\ 
A. No, sir. 


30 Q. Now, Mr. Plummer, what is the gross amount, the whole 
mount ot tax for the period commencing at the 30th of June, 1864, 


and ending with the 30th of November, 1867 ? 

A. Do you refer to the net amount, crediting them with the overpay- 
ments of the year 1867 ? 
EL. NO; not yet. 
A. For the three years $85,53: 2.60 ; for the year 1867 an overpayment 
of $44,688.41, leaving a balance of $40,844.19. 

Q. Now, I will ask you how you make up the two items of overpayment 
for 1867? 


SS 
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A. I stated before that apart from this special payment of $39,797.59 
there was an overpayment of $4,890.82; adding this to the $39,797.59 


which was paid in 1868, for these years that we are considering, it makes 
$44,688.41. I credit them with this special payment in the year ’67, at the 
close of this period that I am considering. 
Q. My question was whether or not in 1867, at the time this 
3] tax ace 5 the Department claimed that the renewal fund which 
you have spoke n of was liable to a tax of five per cent. ? 

(¢ bjected tO by Mr. Gowen. 

(). The fizures that have been made up, these you have taken from the 
books of the Philadelphia and Reading Railroad Company ? 

A. Y es, sir. 

Q. And they are here in response to our call ? 

A. Yes, sit 

Cross-examination by Mr. GOWEN: 

Q. The first item in your statement is total receipts, according to the 
books, for five months ending November, 1864 ? 

A. Yes,sir. 

Q. And the next item is apportioned. Now, as to the working ex- 
penses (except the renewal fund), they represent working expenses actually 
taken from the books ? 

A. Yes, sit 

(). Not apportioned 4 

A. Not apportioned ; actually taken from the books month by 

month. | 
32 Q. It excludes the renewal fund, excludes the other items of de- 


, 


dine 11¢ ‘tion in your account : 


A. Yes, 

q). And tho xcludes interest paid on funded debt, does it not ? 

A. Yes 

(.), Now prt item, State tax on dividends; is the State tax on capital 
stock measured aceording to the rate of dividend ? 


A. Yes, sir; I so understand it. 
Q. And that is an apportionment also ? 
A. Five-twelfths of the amount for the whole year. 
Q. Now, interest paid on bond and mortgage, that represents the actual 
payment ending with November 30th, 1864, upon what ? 
A. Well, upon mortgages, on real estate, not on bonds, but floating 
debt. 
(). No, on bonds : on bonds secured by mortgages on property belong- 
ing to the company ? 
A. It is not the mortgage loans of the company ; some notes, I think, 
secured by mortgage on real estate. 
33 Q. Now, returning to the 5th item, you have not got on your 
paper there the entire interest that was paid on the funded loan 
during the year 1864? 
A. at ; I have the amount of tax you paid. 
Q. But sth have not got the items of the entire interest paid on funded 
debt during the year 1864? 
A. No, sir. 
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Q. Now, the item entitled “ Dividends, including United States tax,” is 


an apportionment, is it not ? 
Q,. That is five-twelfths of the dividends for the entire year. 
Q. And it is estimated, apportioned that way, according to the different 


A. Certainly. 

@. You have not on your figures anything to show how much of that 
dividend was earned during those five months ? 

A. My figures show that there was more than enough earned to pay the 
proportion of the dividend during the five months. 

Q. Exce pt what you have given you have nothing more ? 
o4 A. No, sir. 
@. Do you know what that dividend was? 

A. Ido not. © 

@. Do you know at what rate it was? 

A. It was computed at the rate of five per cent. 
< [ mean the rate of dividend itself, not the rate of the tax ? 
A. I don’t know. 
¥. Do you know whether it was cash or stock ? 
ee do not. 

Q. Do you know out of what earnings it was taken—what period of 
time 

A. I do not know what money was applied to it ; I simply know that 
you —— during this period more than enough to pay it and leave a 
large surplus. 


it represents ¢ 


@. You havealso here dividend paid, including United States tax ; please 
ay what that was, what division of the dividend that was? 
The total dividend for the year, including United States tax, was 


“4 


o2,/ 76,293.80. 


35 Q. I don’t care about that; I want you, Mr. Plummer, to ex- 
plain what Is the meaning of the words “dividend paid, including 
United States tax.’ It also includes five-twelfths of the tax paid on that 


div 1d nd doe Sn t it 
i 20 ‘includes Sedalia of the dividend that went to the stock- 
holders, and five-twelfths the tax that went to the United States. 

(). It includes five-twelfths of the dividend tax? 

ae ertainly. 

Q. Deducted as an expense ? 
A. Cert: ainly | 
q. And it includes also five-twelfths of the dividend actually paid to 
- ‘K holders ? 

"es, sir. 

@. Do you know how that tax was calculated ? 

A. The basis of the calculation of the tax on dividend was the amount 
paid to the stockholders plus the Government tax. 7 

Q. Then you assume that when this company paid the dividends 
36 to the stockholders, that the sum which they actually paid was 
not the taxable divide nd, the entire taxable dividend ; didn’t you 
assume that ? 
That was the practice of the Department. 
@. You assumed that when the company paid a dividend to stock- 


the st 
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holders and assumed payment of the Government tax, that the taxable 
dividend was a sum of which the actual dividend was 95 per cent. ? 
That was the method of making the computation. 
Q. So that ts charging a dividend tax you should charge a tax upon 
the sum of which the actual dividend was 95 per cent. ? 
A. I would charge the tax upon a sum of which the amount actually 
paid the stockholders was 95 per cent. 
Q. And that is the way this tax was ascertained ? 
A. Was computed. 
(. And the rate paid on that dividend was five per cent. ? 
37 A. Five per cent. 
Q. Although the law enforcing the five per cent. rate went 
into force on the 30th June, 1864 ? 
A. It did. 
Q. And on that date for the first time, profits that had been expended 
in construction or carried to account of a fund were taxed ? 
A. Yes, sir. 
And previous to that the tax had only been a dividend 


Ce Si)’, 


Y 
q. Nota tax on = profits ° 
A. Yes, sir; no tax on surplus. 
Q. And where they had spent the money in construction it was not 
taxable 


A. Not till after June 30th, 1864. 
Q. Now, Mr. Plummer, we come to the paid interest on bonds under 
the period of June 30th. ] S64. LO November 30th, 1864. W hat item rep- 
resents the actual tax paid during that period ? 
A. On interest on bonds. 
os Q. It represents the actual payment, taken from the books, dur- 
ing that time ? 

A. Yes, sir: from the returns. 
(). How much do you allow tor the proportion of the renewal fund ? 
What sum did you allow as the five m Lonths’ pro — ¢ 

A. Five-twelfths of the renewal fund for the 


Q. Well, the renewal fund for the year was $376,332.27 
A. Yes, sir. 
Q. Do you know what the renewal fund for the last five months, ap- 


portioned according to the tonnage of the road, would have been‘ 
A. I do not. 
Q. Treating the renewal as for the whole year, you take the whole year, 
and take five-twelfths of it as the expense? 
A. Yes, sir. 
. Now, the next year was a full year. 
A. Yes, s! 
>». it tbo” subject to the tax law of 1864. 
A. Yes, sir. 
39 Q. And hence you have no break in the periods. I only want 
to ask you—you see the item there, State tax on dividends $12¢ 


( 


> i 


A. Yes, sir. 
Q. Does that refer only to the State tax on dividends ? 


A RR Ar erent, 
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A. I think it includes some other phase of the State tax that didn’t go 
nto—working expenses. 

Q. Didn’t I give you information as to all these? 
The Witness. There is an error in designating it, not an error in the 
heures. 

@. You come next to the item “interest paid on bonds and mortgages 
$30,946.76.” ‘That is an item for interest paid on bonds and mortgages 
of real estate? 

A. Yes, sIr. 

(. It does not include interest paid on funded loans ? 

A. No, sir. 

@. Dividends paid, ete., $2,170,597.20. You have the same statement 

to make with regard to the mode in which that was ascertained and 

LO the rate of taxation as you have made in regard to the previous 

period ? 
\. Yes, sir. 
J 


That is as to the mode in which a constructive dividend was ascer- 


Ve come now to November 30th, 1866. You say the first item is 
rrect according to the entries in the company’s books; the second also. 
The third includes State taxes on coupons as well as dividend taxes. 
ith. This includes interest on bonds and mortgages on real estate, as ex- 
plained before, and does not include interest on funded loans? 
- A. Certainly. I noted in here floating debt. That is the way I have 
to distinguish it. | 

(2. When you come to the dividend actually paid to the stockholders 
and the taxes thereon you have the same explanation to make with regard 
to the mode in which the dividend was ascertained and the taxes assessed 
as you have made formerly? 

A. Precisely. 

4] . Wecome to 1867. “‘ No.4 represents interest on bonds and 

mortgages on real estate and not funded loans. No. 5 is dividend 
including United States taxes.” You have the same explanation to 
bout that that you have heretofore made? 


. 
t 


J Lid. 
] 
make a 
A. » 
Q. I 
corporations you deduct, as an item of expenditure or outlay, the interest 
paid on funded debts, do you not, generally? Is not that the way your 
e) 


"eS, sir. 
’ making an explanation, generally, for alleged arrears of taxes due 
I 
forms are printed—blank forms which you use‘ 
A. If I can get at it conveniently in my book I credit it in that way. 
(. The fact is that the forms that are in use in examination of the ac- 
counts require, as as an item of expenditure, interest bonded indebtedness 
to be deducted. isn’t that so? 
A. It is, but it is taxed below. There is a place in the blank to enter 
it as a credit. 
4S Q. The mode which you adopted in stating this account was not 
to deduct any interest paid on loans, but to treat the money that 
vent to pay the interest on loans as part of the surplus earnings of the 
company which was taxable, whether you called it interest, dividends, or 
what not ? 


= enema nt 
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A. To credit you with the tax which you actually paid, on the interest 
paid out of that. 

Q. That is the way you did it ? 

A. Yes, sir. 

(. And the result of that would be to make the company chargeable 
with tax = every dollar of interest it paid ? | 

A. No, si 

Q. W hy not; how can you explain that? If you first ascertain the 
gross sum which the company has after paying its working expenses and 
taxes, and then you say that whether applied to interest, whether applied 

to diviaends, or whether spent for construction, that is taxable at the 
13 rate of five per cent., you make the company lable for all taxes, 
every dollar of interest it pays, don’t you ? 

A. It is liable to tax on it as interest. 

Q. That is not an answer. . The result of your mode of statement is to 
make the company chargeable with whatever the tax may be upon every 
dollar that has been expended for interest? 

A. Certainly. 

Q. And if there was interest that was extempt from taxation, that ex- 
emption would not be allowed by this process? 

A. Not by the way this statement is made up. 
Mr. Gowen. I think you will say that I gave you every information 
my power? 
The WITNEss, You gave me every facility that I desired. 
Mr. VALENTINE. I understood you to say, speaking of the dividends, 
speaking of the last five months in 1864, you did not know whether the 

dividend was in cash or stock. Did you mean it in answer to Mr. 
44 Gowen’s question, “ Didn’t you know that it was stock ?” 

A. I know from the annual reports and books that it was stated 

to be stock. 

O. Mr. Valentine offers in evidence all the books of the Philadelphia 
and Reading Railroad Company referred to, as well as the statements and 
reports, and closed. 


i 


—w 
eee 


ry? . . 7 , , ; 
Testimony on the part of the defendants. 


FRANKLIN B. GOWEN, having been duly sworn, was examined as fol- 
lows : 
By Mr. GoWEN: 
You are president of the Philadelphia and Reading Railroad Com- 


~) 


Q. 
pany 
A. Iam; yes, sir. 
Q. At the time those taxes accrued you were not the president, but be- 


came president in 1869? 


A. I became president in the latter part of April, 1869. 
(). Who was your predecessor ? 
A. Mr. Charles E. Smith. 
(). Who was the accounting officer at that time, 1864 to 1869 ? 


45 A. William H. Webb, the secretary of the company. 


Q. He is dead ? 
A. Yes, sil 


() VW he 


at had been paid, wa 
ha ‘ ra Sarre’. Té } ‘a Hh mMra hg + | , ( ys rOYr r | ‘ vat . | | f va' 
ny were opr ned to the omecers or the rovernment. appearet eTOre 
} ] 
‘Cl 
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). Who was the principal book-keeper ? 
A. Mr. Mason. 
) 
< 


He is dead ; also. s he no; | 


. 
a =v 7 

4 7s, 7 }* 
fiie Y es, id « 


and Reading Railroad Company ? 
[ became one of the counsel! for the company in — of Schuyl- 


7) I s Uuppose, about L862, 683. or H4 - not later than ” 64 ¢ a think. 
‘< do you remember an 


} 1¢ ration mace by the United States as= 
he year 1868, with re aad to a claim for taxes alleged to be due 
unpaid by the Reading Railroad Company to the United States Gov- 


id you take any part In that investi T 
A. I was counsel for the company, and had entire, and, I believe, 

SO far as counsel] were concerned. 

the company in the year 1868. 


*) 


, ' } } > | } » th - = . ‘ 
4 ‘you remember how tong that examunation lasted 


\ i eannot without reterr to A memorandum 


Mir. VALENTINE. I object to this line of examination as immaterial. 


lireadv in evidence that the sum of 839.797.0909 Was paid. l under- 


} > 4 : : i . y 4] * | a ‘ + ’ ‘ ag , 
tne ovject OF this to ve to prove that that payment isa bal to any 


sequent suit going over the same ground which was then gone over or 


} ‘ ’ ° | ‘ ° . 
the reeoverv by the United States of anv sum of money which they 


iow claim to be due. I object on the ground that it is entirely immate- 


| omteenen St 
ey 
4 


een repeatedly ruled that an ascertainn ent and an assess- 


: : ~ } ' | ' ¥ ' . 
nt fora sum of monev claimed to be due by the U1 me states 1s no 


subsequent suit for an additional amount which might have been, 
but was not, included in the assessment at the time it was made. 
Q. (Mr. GOWAN to the witness.) What is your recollection of 
the examination, how long it took, and what its character was ? 
\. It was a claim made by the Government for several hundred thou- 


ind lollars ot taxes in addition LO those which had been paid for a pe- 


1, commencing with July, 1864, and terminating with November 30th, 


a 


7. My present recollection is that the amount claimed was $350,000 ; 


’ | } } eo 
s to sav, the Government aller qa that that amount, in addition LO 
as honestly due to them: all the books of the com- 


the case before him very fully. It occupied sev- 
weeks, | aaa. of investigations and arguments and office time. I 


nade up my mind and advised my clients that they should pay noth- 


ing. some of ‘the accounting office rs of the company W ho took the 
statement as made by the officers representing the Government, 
basing it upon their own stating, showed an endebtedness, I think, 
bout $11,000, but I have a vi ry distinct recollection that J advised 
ust the payment of any money, being firmly convinced that the com- 
had paid very much more tlian was due, owing to the peculiar way 
ich the accounts had been kept. | claimed that ote company would 


acy 
been entitled to very considerable eredit for items of constructior 


4 


neome which thev refused to pernilt us to charge to incon 1e in 
: 1,7 } ! 
i 


up the tax settlements, aithnougn the company had charged them 


n did you first have any official connection with the Philadel- 


exclusive control of it on behalf of 


, 
be a 
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,° y =e ; . 4 _ — " _ ] a 
A. lf Vou Wii permit me to rerer to my correspondence, I can 


~ ee ] ‘ m— 4 = tie } “p ae ' NA : 
5O tell you that. In May, 1879, I received a letter from Mr. How- 


_ ° _ ' > . ; : . , 
ard, whieh I considered as a threat of making acialim against tne 
company. How long after that the suit was brought I don’t know; this 
) | = 
settlement took place In LSOS. 
‘ . . ’ ° \ ae 
Cross-examination by Mr. VALENTIN] 
(). You have the letter there? 
A. I havea copy of the letter. 
. ‘ : } 7} ‘ > > | * . } ‘ 
Q. Did Mr. Howard hold any official position at that time, if you know, 


in reference to the Government. I mean in 1879 

A. I don’t know: I didn’t know that he did. 
’ You Say that you have the copy of the letter there ? 
A. Yes, sir. 
[It does not indicate, does it, that he was in any official position ? 
. No, he makes inquiries about an old settlement of the case in 1868. 
He siens his name William Howard. 

(). (Judge BUTLER.) Who was William Howard in 1868? 

5] A. In 1868 he represented the United States Government as a 


a, 


person investigating the accounts of corporations. He made an 
examination of the books of the company. 


, 4 ’ 
he Government 


; sac 
ly know : I had IOSt SIVPHt OF him 


1 1879 he was not an officer of 
ot that I know of. I don’t rea 


QO. i 
wee. 


©. (Mr. VALENTINE.) Do you know whether he was in 1868 ? 

Wa. 3 7 : ° ‘ , _ 
A. In 1868 I had very Irequent intercourst with him representing the 
Government. I was then livin: | 


ev in Philadelphia, and represented several] 
corporations, against all of which claims were made by Mr. Howard, rep- 
resenting the (;overnment. represented the Catawissa road and the 
Delaware and Che 


} 
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lave been a veneral claim made agvcainst 


| ° } i } a : tf 
almost all the corporations that I repr sented for back taxes 1m excess of 


“ 


sapeake ( ‘anal Company, and L think one or two others. 
' : 
At the same time there seems to | 
| - 
What they hacl paid, 
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at. it . as claimed, the company had failed to pay or 
aimed by the Government against the company, in additio1 


um th 
was el: 
has been paid or admitted, to be due. 
[t appears by the receipt that it was « June 
Well, yes, sir; | ut tn ha | 
2 


Did you ever. See 


ive ho coher] Soh of that. 


ams : . y } +4 Tan | } a " 
OlMimMissioner oO] Internal Revenur 


[ have ho recollection of doing SO. 
Nor the Secretary of the Treasury ? 
I never did. | 
(). Nor the Attornev-General ? 
A. Never; I have no such recollection : don’t think it came before 
them ? 
(. So far as Vou know the settlement was made as you hav e stated e 
A. Yes, sir: in Philadelphia. I didn’t make the settlement ; I ad- 
vised against any settlement. It was made between the then officers of 
the Government and the otheers of the com pany in Philadelphia. 


° > ° ° 27 . ? P 
Peee ipt nttered di eridence hy ah cle ir ndants, 


UNITED STATES INTERNAL REVENUE. 
COLLECTOR’S OFFICE. 
District of pP nnsylvania. Sul y Zo. L868. 


Received of Philad’a & Reading R. R. Co. forty-one thousand eight 
hundred & seven 61. dollars, for excise tax on— 


1 Ut 


Gcross receipts $2.010 00 


Profits on dividends 


May, L868, being 7 
30, 1867. 
JOSEPH G. KLINE, 
Deputy Collect 
$41,807.61. | 
United States tax per July 28,’ 


{nd thereupon the learned court charged the jury as follows 
In the year 1868 the plaintiff, the Gam rnment of the United States, 
made claim against the defendant, the Phila. & Reading R. R. 
Company, for a Jarge sum of money, alleged to be due on account 
of unpaid taxes on surplus earnings of said company over dividends 
declared between the 30th day of June, 1864, and the 30th day of No- 
vember, 1867. The justice of this claim was at first denied by the com- 
pany, and payment refused. After considerable controversy and careful 
examination of the subject, the internal revenue assessor, whose duty it was 
to ascertain the amount and assess the same against the defendant, fixed it at a 
little less than $40,000. In this act of the assessor the defendant acquiesced 
and paid the sum assessed. The matter so rested until 1880, when another 
claim was preferred by the Government for the unpaid taxes en surplus 
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earnings between the same periods, on the ground that the assessment of 


} . 7 } * A : > : : - , 7 *. = s> ‘ 
1868 was too low, this last claim being for an additional sum of about 
OV , ° 71 ” . ; ° « ; ‘ } . : q , . *- } 
S40 UOU, he suit we are try Ing IS Drought to recover this ciaim, should 
j 


it be sustained. I rom the assessment made DY the Government S 


. otheer in 1868. the payment of the money in pursuance ol it, and 
[ > — ” ¢ . a ‘. 
acquiescence of the Government In What Was thus done for se 
> — " o 2 . + he : oy <3 : ¥e 7¥ 3% : ‘ _ > t | » «€ , 
perloa——nearty IWEILVG Vvea’rs —~<h presumption arises cnat t i¢ ASSC3as-” 


ment then made was correct, and that the money pal covered the detend- 
. ee 


} } . 
‘Ss DeTWeen The periods 


nt’s entire liability for taxes upon surplus earning 
‘> eee er +} laintitt : | +] 
noraced, ‘he purden 1s thus cast upon the piaimtiti tO repel the pre- 
4 . 
} | 


sumption by evidence that the assessment was erroneous, and in view of 


‘umstances, the evidence should be such as to satisfy the mind fully 
respect. The only evidence of error which has been produced is 
be found in the fact that a witness, Mr. Plummer, testifies that upon a 
recent @Xai nation Ol the books and pape rs ot the defendant and a ealeu- 
tion based upon the entries and statements therein contained, he finds 
fendant to have been indebted for taxes on surplus earnings at the 
time of said assessment in the further sum here claimed. 
9 Does the testimony of this witness satisfy your minds that the 
assessment of 1868 was erroneous? You heard the examination 
the witness and his explanation of the manner in which he reached the 
nclusion stated. You heard from the testimony of Mr. Gowen the cir- 
cumstances attending the assessment in 1868. The claim as first pre- 
sented appears at the outset to have been greater even than Mr. Plum- 
mer’s estimate would make it. The subject at that time seems to have re- 
ceived the fullest and most careful attention. The Government was 
represented by a detective and expert, as well as by its assessor, and after 
examination of the defendant’s books and papers, and conference with the 
defendant’s officers, familiar with the transactions involved, the amount 
due was ascertained by the Government’s representative, and declared to 
be the sum then assessed and paid. What is there to justify a belief that 


the investigation made recently by Mr. Plummer, in the manner 
60 and with the opportunities has fas detailed, is more likely to be 
correct than the careful. laborious, and protracted investigation 


i ‘ 


made in idl 


4 


}8, when the transaction inquired into were comparatively re- 
h [ repeat, unless you are satisfied that the assessment of 
1868 was erroneous it must stand. The Government, to relieve itself 
from the presumption arising out of the assessment and the payment of 

the money under it without complaint or suggestion of error for a period of 

| , 


nearly twelve years, must prove mistake or fail in her suit. Whether she 


1 2 
cent and frres r 


a 
x 


proved mistake by the testimony of the witness referred to (there is 

no other testimony tending to prove it) is for you to determine. In sub- 

tting this question, however, it is proper to say, that in the judgment of 

: court, it would be unsafe and therefore unjust to find error in the as- 

sessment and settlement under the evidence before you, and conse- 

G1 quently to render a verdict against the defendant for the large sum 

of money claimed, as the plaintiff asks you to do. In other words, 

while the court does not desire to control your finding, but submits the 

juestion to you, It 1s of opinion that you should not, under the circum- 
stances, find for the plaintiff. 


UNITED STATES VS. PHILADELPHIA AND READING R. R. CO. 2 


And thereupon the counsel for the plaintiff excepted to the following 
parts of the charge of the court: | 
‘The suit we are trying is brought to recover this claim ($40,000) should 


It be sustained. I rom the assessment made by rhe (;overnment otmeer in 


LS6S, the payment of the money in pursuance of it id the acqulescence 
the (government in what was thus done for so aes a avenge nearly 12 
years, a presumption arises that the assessment then made was correct, and 
the money paid ¢ overed the defendants’ entire liability Sidi upon sur- 
plus earnings, between the periods embraced. ‘The burden is thus 

62 cast upon the plaintiffs to repel the presumption by evidence that 
the assessment Was erroneous, and in view ot the eire llmstances the 
evidence shot uld be such as to satisty the mind fulls nD this respect. The 


| } * ' . . ' . i 
only evidence of error which has been produced is to be found in the fact 


that a witness, Mr. Plummer, testifies that upon a recent examination of 
the books anil: papers of Se qunnaeis, Aes calculation based upon the 
entries and statements therein contained, he finds the defendants to have 
been indebted for taxes on surplus earnings : at the time of said assessment 
in the further sum here claimed.” 7” 

The amount due was ascertained by the Government’s representatiy 
and declared to be the sum then assessed and paid. What is there to justify 
a belief that the investigation made recently by Mr. Plummer, in the man- 
ner and with PR ig he has detailed. Is more likely to be correct 

than the careful, laborious, and protrac ted investigation made In 
63 1868, when the transactions inquired into were comparatively re- 

cent and fresh? I repeat, unless you are satified that the assess- 
ment of 1868 was erroneous, it must stand. The Government, to re- 
lieve itself from the presumption arising out of the assessment and 
the payment of the money under without complaint or suggestion 
of error for a period of nearly years, must prove mistake or 
or fail in her suit. Whether she has proved mistake by the testimony of 
riage ak referrred to (there is no other testimony tending to prove it) is 
for you to determine. In submitting the question, however, i it is proper to 
say that, in the judgment of the court, it would be unsafe and therefor 
unjust to find error in the assessment ‘ana settlement under the evidence 
before you, and consequently to render a verdict against the defendant for 

the large sum of money claimed, as the plaintiff asks you to do. 
64 [n other words, while the court does not desire to control your find- 

ing, but submits the question to you, it is of opinion that you should 
not under the circumstances find for the plaintiff.” 

And thereupon the counsel for the said plaintiff did then and there ex- 
cept to the aforesaid charge and opinion of the said court, and ech 
as the said charge and opinion, so excepted to, do not appear upon the rec- 
ord, the said counsel for the said plaintiff did then and there tender this 

bill of e xceptions to the charge and opinion of the said court, and requested 
the seal of the judge aforesaid should be put to the same, according to the 
form of the statute in such case made and provided. And thereupon he 
afores aid judge, at the request of the said counsel for the plaintiff, did put 
his seal to this bill of exceptions, pursuant to the aforesaid statute in such 
case made and provided, this 12 day of April, A. D. 1883. 


WM. BUTLER. [sEat.] 
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he amount due was ascertained by the Government’s representative 
. What is there to jus- 
tify a belief that the investigation made recently by Mr. Plummer, 
n the manner and with the opportunities he has detailed,is more 

likely LO be correct than the earetul. laborious. and protracted in- 
vestigation made in 1868, when the transactions enquired into\were com- 
‘ss you are satisfied that the 
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f the witness referred 
to (there is no other testimony tending to prove it it is for vou to deter- 
itting the question, however, it 1s proper to say that, in 
the judgment of the court, it would be unsafe and therefore unjust to find 
error inthe assessment and settlement under the evidence before you, 
Oo and consequently to render a verdict against the defendant for the 
large sum sum of money claimed, as the plaintiff asks you to do. 
In other words, while the court does not desire to control your finding, but 
submits the question to you, it is of opinion that you should not under 
the circumstances find for the plaintiff.” 
t 


And the plaintiff in error prays that the judgment entered on the ver- 


; 


dict in this ease be reversed. 
JOHN K, VALENTINE, 
Attorney for PUUF.. 
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UNITED STATES VS. PHILEADELP ii1A AND READING R. R. CO. ai) 


the records of the said 


aa 


int in error, on file, and now remaining among 


court in my office. 
if i whereof T hace lassen ee. ae , fy } 
n testimony 1ereol lave nereunto subseribed my name and afl Ceq 
a Os : ae wai ial ee a e wy’ cna } : cr a - } 
the sea] Oo! the said Court at [ hiladelphia this hiteenth day Ol July. In the 


. itv-four, and of th 
Independence of these United States the one hundred and 


( i tn, 
SEAL. | SAMUEL BELL. 


vear of our Lord one thousand eight hundred and eig 


L 
(Indorsement on cover:) No. 273. Th United States, plaintiff in error. 
vs. [he Philadelphia & Reading Railroad Company. E. P. nnsylvania 
C.C. U.S. Filed August 4th. 1884. 
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Hn the Supreme Gourt of the United Sintes. 


OcToBER ‘TERM, 1887. 


HE UNITED STATES, PLAINTIFF IN ERROR, )} 
i ia wc ) ie " eee | No. 30. 
[HE PHILADELPHIA AND READING KAIL- | 

road Company. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYTI- 
VANIA. 


| ° 
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Hx the Supreme Court of the United States, 


‘ ae ‘aon 
(OCTOBER ERM. L dd f 
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HE UNITED STATES, PLAINTIFF IN ERROR, ) 
lean > — ' r | No S18, 
(HE PHILADELPHIA AND READING RAIL- 

road Company. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSY1 
VANTIA., 


Ju thy Supreme Court of the united States. 


OcTroBER ‘TERM. 1887. 


THE UNITED STATES, PLAINTIFF IN ERROR, 
UN, 
THE PHILADELPHIA AND READING RAIL- 
road Company. 


Une enema ees rae 


[IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYI 


STATEMENT OF THE CASE. 


On the 4th day of March, 1880, the United States 
brought suit, which was sanctioned by the Commissioner 


ty } ae = od DE. a lasclinlwlas » De eric ws 
Ol Internal Revenue, against the I hilade!] mia and Reading 


Railroad ¢ pom pany in the ecireuit court of the United States 


for the eastern district of Pennsvivania to recover a bal- 
} 


ANCE of $40,844.19, which it Is alleced the conipany OWes 
on account of taxes on undivided profits, which was not 
paid, and which accrued between the 30th of June, 1864, 
and the 30th of November, 1867. 

The action is in case upon promises, 

The declaration is in the common counts, with one spe- 


A364 


( ai COU i | 
mounts 
; * + . * ! ‘ (x = 
phe pi sumpsit payment and set-off with 
a 
‘ 
Ay c\ 
, > « . : | } . . > ' 3 
‘ va .> ‘ "> 4 a ‘ ve’ . P + , <*f Ine 
he CViCenice Ul part Ul tne plaintifi proved that, > 
lefend hooks. after deducting all nav 
the defendant's own books, after deducting all payments, 


there was a balance due and unpaid from the defendant 

'$85,532.60 on the 30th of November, 1867. (Rec., 10, 
11.) On this amount the defendant was in 1868 entitled 
redit of $44,688.41, consisting of $39,797.61, paid 
July 28, 1868, and an overpayment of $4,890.82 for the 
| ‘to the payment of the balance unpaid, 
the defendant called a witness to prove that before the 
payment in 1868 an agent of the Government had inves- 


tigated the accounts of the corporation and the payment 


Ulf 
of $39,797.61 was the amount found by the agent to be 
lu : which Was paid and receipt viven therefor. The 
receipt was given in evidence, as is shown by the record, 
page 19) 

The ehara of the court as to the effect of the investi- 
cation and rece ipt Was ¢ xcepted to and constitutes the error 
assigned. The verdict of the jury was for the defendant. 


SPECIFICATION OF ERROR. 


ie jury as follows: 


The eourt erred in charging tl 
The suit we are trving is brought to recover this 
elaim ($40,000). Should it be sustained? From the 


assessment made by the Government officer in 1868, 
the payment ot the money In pursuance of it, and the 


nee of the Government in what was thus 


acquiescence of th 


done for SO long a period, nearly L Wwe lve years, a pre- 
sumption arises that the assessment then made was 
corrcet, and the money paid covered the defendants’ 
entire liability for taxes upon surplus earnings be- 
tween the periods embraced. ‘The burden is thus cast 
upon the plaintiff to repel the presumption by evi- 
dence that the assessment was erroneous, and in view 
of the circumstances the evidence should be such as 
to satisfy the mind fully in this respect. The only 
evidence of error’ which has been produced Is to be 
found in the fact that a witness, Mr. Plummer, testi- 
fies that upon a recent examination of the books and 
papers of the defendants, and a calculation based upon 
the entries and statements therein contained, he finds ° 
the defendants to have been indebted for taxes on 
surplus earnings at the time of said assessment in the 
further sum here claimed. 7” | 

The amount due was ascertained by the Govern- 
ment’s representative and declared to be the sum then 
assessed and paid. What is there to justify a belief 
that the investigation made recently by Mr. Plum- 
mer, in the manner and with the opportunities he 
has detailed, is more likely to be correct than the 
careful, laborious, and protracted investigation made 
in 1868, when the transactions inquired into were 
comparatively recent and fresh?” I repeat, unless 
you are satisfied that the assessment of 1868 was er- 
roneous, it must stand. The Government, to relieve 
itself from the presumption arising out of the assess- 
ment, the payment of the money under it, without 
complaint or suggestion of error, for a period of 
nearly 12 vears, must prove mistake or fail in her 
suit. Whether she has proved mistake by the testi- 
mony of the witness referred to (there is no other 
testimony tending to prove it) it is for you to deter- 
mine. In submitting the question, however, it is 
proper to say that, in the judgment of the court, if 
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in Error. 
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I. COUNTER-STATEMENT. 


In the year 1868 the United States made a demand against 


] 


the Philadelphia and Reading Railroad Company for some 
| 


$350,000, which it claimed the company owed it for taxes 


upon undivided profits alleged to be due, in addition to taxes. 


theretofore paid, for a period commencing with July, 1864, 


oe = 


and terminating with November 30th, 1867. A duly author- 


oO 
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ized agent of the Government had made an examination of 


the books of the company, which were freely thrown open 
to him, and had made a report that the company owed this 
large amount of money. The company denied its liability 
for any amount, or at least for so much, claiming large credits 
for items of construction as properly charged to income and 
inishing the surplus profits. The matter came 
before John W. Frazer, the assessor, and was the subject of 


investigation by and of testimony.and argument before him, 


which consumed weeks of time: The matter was concluded 


by the assessor adopting a statement of the profits over divi- 
dends liable to tax, resulting in the finding of the sum of 
$39,797.61 due the United States upon this account. This 
amount was paid in July, 1868, and the receipt given in evi- 
: y the railroad company. 

It is to be stated here, what is however obvious, that there 
is an error in the printing of the receipt in the record. 


Instead of “ Profits oz dividends, $39,797.61,” it should be, 
as the original reads, ‘‘ Profits over dividends $39,797.61.” 


The statement therefore made (page 8 of paper-book of plain- 


tiff in error), that the receipt itself shows that the money 
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sued for in this case was embraced in neither of the items of 


the receipt, is erroneous. The claim made against the com- 


pany in 1868 was unquestionably for the very same tax on 
the company’s undivided net profits, or, as stated in the 
amended act of 1866, “on all profits of such company carried 
to the account of any fund or used for construction,” and, as 
ated in the receipt, on “ profits over dividends,” which was 
demanded in this case. 

The claim made in 1868 included everything in the shape 


. 


, 
of undivided profits—a// profits ever dividends. There is not 
a pretense therefore for the assertion made in the paper-book 
of the Solicitor-General (pages 8 and g), that the present claim 
is outside of the tax which was fixed and paid in 1868, and that 
the evidence shows that the surplus undivided profits were not 
nly were. As the learned judge 


included therein. They certa1 
stated in his charge (original, page 58, record), ‘‘ the money 
paid (in 1868) covered the defendant’s entire Ladbility for taxes 


upon surplus earnings between the periods embraced.” 
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tax as was claimed in this suit. 
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the amount to be paid for the part of the year 1864 between 
taxed be- 
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fore the law of 1864 (record, page 11); the proper amount 
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to be deducted as dividends paid, that is whether the tax there- 
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on was a part of the dividend or not (page 3, record), and the 
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question about the deduction of interest on funded loans (pages 


14 and 15, record). 
It is not therefore accurate to say as the Solicitor-General 
does (page 


clusion of an exact science and that the balance of $40,844.19, 


7), that Plummer’s result was an indisputable con- 


claimed in favor of the Government, was fixed from undis- 
puted facts upon mathematical principles. Mr. Plummer’s 
figures assumed certain positions which were not conceded 
and which must have been some of the points of contention 


in 1868, when the defendant submitted the whole subject had 
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been examined and determined. 


BRIEF OF ARGUMENT. 


The single error assigned is to the charge of the court, 
that it did not properly submit the case to the jury, and that 
it was in effect a binding instruction to find for the defendant. 

What was the question for the jury? Simply the effect of 
the assessment of 1868, and payment of the tax then found to 
be due. 

It was an assessment duly made of the same tax for the 
same period upon the same subject as that claimed in this 
suit. 

A considerable part of the argument of the learned Solic- 
itor-General is devoted to the proposition that the settlement 
and payment in 1868 and the claim made in this suit were for 
different things, but this has been shown to be erroneous. 
What error then was there in the court instructing the jury, 
‘From the assessment made by the Government’s officer in 
1868, the payment of the money in pursuance of it, and the 
acquiescence of the Government in what was thus due for so 
long a period—nearly twelve years—a presumption arises that 
the assessment then made was correct, and that the money paid 
covered the defendant’s entire liability for taxes upon surplus 
earnings between the periods embraced? The burden is thus 
cast upon the plaintiff to reject the presumption by evidence 
that the assessment was erroneous,” &c. 

Now it was conceded that the assessment of 1868 was not 
conclusive; that it was not a bar to this suit; but was it not 
sufficient to cast upon the Government the burden of showing 
its error? This is the extent to which the court went upon 
this subject. 

The court permitted the plaintiff to give vipa that the 
assessment of 1868 waserroneous; it said only “ that the evi- 
dence should be such as to satisfy the mind fully in this 
respect.” 

This was saying as much as to the right of the Government 
as could be demanded. This was not, as in most cases, the 
first demand for taxes beyond those already paid. That was 
the demand in 1868. In 1879 the Government made a third de- 
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was not actually barred, it would be gross oppression to per- 


mit it to make repeated experiments without holding it to the 


burden of proof of showing former errors and to the produc- 
tion of clearly satisfactory evic¢ 
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JOHN A. COAN VS. WILLIAM J. FLAGG. 1 


] Petition in Error. 
[In the Supreme Court of Ohi 
JOHN A. Coan, Plaintiff, against WinttAM J. Fuaaa, Defendant. 


The pet tion in error seeks to reverse the judgment of the district 
court of thiols county, rendered at a special term thereof December, 


A. D. 1877. 


_ The following contains so much of the record and proceedings as 
are material to the determination of the questions involved : 


Pi tito it. 


: 2 fa) | . ‘ . am ‘ ‘ r } : 
State of Ohio, Scioto County, Court of Common Pleas. 


WiniiAM J. Fuaaa, Plaintiff, vs. Joun A. Coan, Defendant. 

‘ | } °  @ > , } 4 2? 
pald plaintifi says that he has the legal title to. is the ownel of, 
and is in possession of the follow ng described reul estate, to WIT, 


situate in Nile township, Scioto county, and within the Virginia 
military district of Ohio, and lying on the waters of Upper and 

Lower Twi n creeks, and beginning at three white oaks on the 
2 top of a ridge near a fence corner to survey No. 15886, and 

a south westerly corner to survey No. 15499: thence with 3 
lines of said survey 15499 N. 26 deg. W. 38 poles to a stake in place 
on eastern hillside, a few poles from the top in place of 3 hickorie 
(yone) ; thence N. 2] deg. ly. 56 poles, Cros Ing ravines at lo and 2 
poles and top of ridge at 28 pole s,a branch at 48 poles to a stake on 
southerly hillside in place of a white oak (gone); thence 8. 64 deg. 
I). 824 poles to along hillside, crossing point of hill and down a 
steep hill to 2 white oaks corner to same surve y ‘ 
sald survey 15886: thenee with several lines thereof N. 6 d Oo, W. 


, ; 7 : f ° 2 a , , J . Ove ’ > 7 sah oy dam ae . 
4] poles to a beech and hickory > thence N. La agaeo’. Hy. Jizy PO1es tO 
: ly > Os . a . T ] bd ‘) f v4 ° } } ‘ ' cy l. 7 
a hickory: thence N. 4 deg. dU’ west ZU3 poles to a large poplar; 
~~ ~ rr ‘ in aod "} . | S| “ 
thence N. 59 deg. E. 16 p ole Sto a large white oak (down Lnenes 
3 


1 ‘aT , a oxy } , ~ B et 2 ll 
». 33 deg KK. 216) p. to a stake In piace Or a white oak and pop- 


+) ? y oh ae = . 7 = — |, j ; <I?? > 
sw, S. 2 qaeg. W. wf }?- LO ral White OaK (CLOW IL) < 


lar (gone); thene 

thence 8. 5? deg x. E. 54 poles to a chestnut oak and black oak; thence 
Ss. 40 deg. OU rE, 41) poles to it chestn it oaks (one down), corner 
to said survey 15886 and corner t No. 102; thenee with one line 


thereof S. 763 deg. E. 56 poles hs a iathon in a drain in place of 5 red 
buds (gone), N. W. corner to survey No. 14305: thenee with one lin 
thereof N. 51] deg. K. 2] poles to 2 small hickories and dogwood 
E. corner thereof and corner to lot No. 101; thence with one [it 
thereof N. 423 deg. HK. 159 poles. ee a stake : ca line of survey No. 


* ie 
’ 


15886; thence with lines thereof N. 41 deg .10’ W. 483 poles to black 
gum in forks of branch; thence N. 8 de; W. 4; poles to a double 
a ir in a branch; thence N. 14 deg. W. 583 | poles to a double pop- 
la (down) ina hollow: thenee N. OLS ie i 18 poles to two bla Lc k 


poeta N. W. corner to survey 14904 ; thence with one line thereof 
N. 54 deg. E. 38 poles to a stake in the forks of Dry Run in 
place of beech and ash (gone), N. E. corner to said survey 


1— 214 


© 
— 
~ am 
‘ t=) . — f 
wer , — ‘+ - 
— —_ ne ee o ° 
—s, is > — — 7 ao a o~ s a " 
{ J “a | a _ ~~ ~ > ° Z ™ ~ c os 
a nT + ia . a - . ~ ~ o's ~_ & > is 7" - ; ~ ad — oe — 
wie 4 ab o_ pe r. ail — ~ o om a - Dae De 4 ~ — = . . Ged pew and . - — “ ‘ 
_—~ > . A ——— punning aa i ca ~ . } . = ” ot fies - - ean ~ = ~+ = * ‘ant ' iene J » 
= 4 = > a: a ce ees - ~ oF ot. ~ereolovon., = 4 “— © Y of : I VN ~~ ae 
e — a ~ _ , a ~ etal 
_— -_, . . on - —_ a) oe foes oe be yA “ ° = Pt ~ a od ~ A eo oo = _ @ ~ ~~ a, pas ~~y te “ wD, Ol o 
. \. ot ~ a ~ Me ° —~s 
ad ~_ — ~ - - or ~ cones —) . > —_ 
~n 4 mf " o—_ ~ . oy aad —_ aaa - + J os ~ al ced - —_ aw meal J ~ ro —_ aus ~~ ~ 
_ nq = ~ od a e ones ° won . — on" 
* \A 4 o vo — " al eal s — a ow Sood w o~— ~~ — I. m< —_— «=o 
~ = — a] J ad “ —_— — ' ~— atl -~ om — e 
ome ~— ~ —_ — ‘ wos ~ + - an ~ aR 
4 j eae wt ~— pom n — ~ { a ~ J 7s - J ~~ J > ang wa ~ — ~~ rt + _ 
aw’ @ “ ~~ wh ~ a ts = ame pow - - ) 
- a ‘ e 
; eee —— « oo poet ~ + - . od . ~~ —e _ —e —_ 
a “~ nl — ip > 4 A —_ — —« f meee = - — - » } one j ow am B. ‘Sa yang f a 
om a _— an = 4 P a < . ee aa poe a és —" 
= — - an Po ae j . is r~ ” ~ — “ weeen _ - ow — — ~ oun, 
— — ~~ — _ sn - -— ww gud =» on . a gue a ont - ~ me te’ = —_ 
_ ~ - - — - 
~ . oe ~ dens °w « P ves ~A - - f ont = eae — - wae! am. 
. - y f — } ~~ - . A punad a: 7 = ” } = i “9 e Re -_ - 2 aah ary = nt ed — ) oD = a 
cc e ‘ | — ~~ fee ~“ — ‘ = f > a ~ 3 se - ~ ~ — ” ~~ ed 
a , “ . ~ — a f ~— f 4 - = — . = rod sites od 
a — tS pine A . al <a = _ ~ j ~ ~ o™ mod ~ -< ee ~~ a = r ai. ~ rp ~— . —e a) 
oe a a | ~ ~~ ree — - — sam. - = © ted . - - 
- * a ‘. f . - al ~ —" o Jé & — _ ~ a “ } ~ 1 “ — - # - —_ gumeey ol f = = ‘a, —_ — —_ ee ow ow 
a ~—_ od —_ ~— —~ — — » om — — . = _— - ‘7 ty 
. ene - — eae Os ™ _ ote wp &. ~ oO 1 o) Ne ~——- De a OS = 2: ___ 2 
— ° — | ae | - poe ~ mee — -_ 7 
- ~— | x a - oma pone - : ° aed j 4 [ = { mag ” er od — - ome f — co — e 
L — —) > = + aw NC a a SNe OG = mT : oa ae 
pam; ——_ 7 al ~ a . os patna _ a. — ‘ , ons fs . 
aaa - ~ ——w hs . 2 —_ aia ~w a — — - f mse -— - Ay — _ = = " pooned - < 
pod ~~ 7 =n a ei | . j ~ — one : oun ie = + ~—e } 
sd and “ ~ — es a | ~ KA — — poems oo - ~ a Prt ~ _ . mg 1S gaat 
* ~~ ~ 4 a > — ° - . . js ~ 
«pat ane - = _ — 2 ween _4 -- ous — = ~ _— » ° ——— om - ~ a, — - > oul ve) 
- ma o a - on ~ ed ~, . ps p= on = — ee J - oo 
a Soe Bid - ~~ oa 7 & f ae — f _ jen rae ~ re a = os - pease me ~~ f “ nT — 
° on ter — - —_ - - y = ve ~ ee - —_ mel a i co a - _ - — ~ — — — eat 
am, paneg ene : f — ‘ ow 
Yr -  eennd ~ oad ow _— 4 a“ a = Cd _— . ed 
‘ —_ ouad s — to Ps on aa —_ - ap - aoe ed ja “ " jmens te nd nen —_ , 
~ } 0S «& -~ BS ¢< as - € > Cae ; S > TS) ohms 
om al ~ ~< a — ~ - <- ~< ~ - > an pund J = ~~ 
mr — J a ~~ mee r nr “ —_ pot . ~ _ me — ~ — a we 
~ “ éus oe “« be _ a Pt . » am a8 j a = re avd “ j < ad o punned ~ a pee 
—— a i med an “ ° —_ re - aod med - F | i —_ —— . i ow aw 4 
eo _— ” ° — _ al a 
* . ’ _— one 4 f — . pomned — = one — 
wend -_ - a Pete ’ pt ate = a ‘ ~ 4 ed 
— ~ - nq jf ~ — —_ ss omen ound ] - ~— a = - me ’ — as atl 
’ _— — 2. ~~ ow _ i A Que — . = ~ — per emt a “ re ew) wl f _ 
—— - a se - matinee ~ aad | ~ sae 5 “ 
~ - = _ - _ . —— ~ on -~ ¢ ’ = ’ ) 
_ ow eee - el [mee ~— oe mf ~ ~ (orn enind | = | = = P = oo tees / 
— ae _— ” © ~~ mms or] es _— wer oa eT | x a a — ~~ ——a ~~ coool = — gees op oe ° = 
a we aa = inf — — ~ oe — . me = —_ ed quad ay ~ . oe | 
- jos aoe sal © . ee — : a ~ -_ 2 meant quad ~ = ~ ~ ow an. —, - 
beled 4 = ¥  ¢ - = _— a j a) coe ° ° 
an —. = ——e ~ quad “ oa . . s a ~ ne - - ~ — “ < 4 
pF ~ ~ o * : oa a Ob as te L - = ie ae . ea an : 
aan _ eond ~~ - a ma < im f a . ~~ —_ P ~ : we . - f - — e . on 
- ra e 5 j P f ~ > — = — _ “4 i f * - a] nu i a aed — Sn nen 
. | ow ~ “\d - - —— 4 ~~ dun — a * a tons . a~—< - be ~ { 
~~ = ~— = . — < . — te ~ — ~ 4 ° — Pont — ‘ aay ~ “ Le 
= . -_ Fa - “ “ad oe ~~ ~ ad ) 
—— — ~ aw ~ vnc amant = “Ww 
~ ~ ail _ a — ff ~~ «© md . ~_ — ~ dua J _ — ~ ‘ - a — o a ad ~ 
e re aaa e 4 — : — “= woe ne — - = _ ~ - _— f > an! 4 ~~ 
ay eee By owe a ~ a onal Seis e a ~ oo f f 4 - ~ ’ — a — : —e — amd ae ~~ —" 
sd < > - . . on a - _ ~ . - oud -7 > 
ae met — — ~ —~ ° " poe: — ’ —_ “ 
— Wee = io — - Sneath ~ aa ~—| ged 4 = . ia anes f - ~ oe & , . : _ f . =” ~ ‘ s Ss ~pad 
p - a onl _ BE. ai 7 om ow - ( tags = poakea| ‘ f b , a b pues deen Quen ~ A ni 
‘ os -_ - a - —_ a be . — ay " ee —" } -_ ° ~ ~ J = _— - 2 - , - come te = - 
~—— * a . —_ im + —_ ’ a a a . 
al ~ KA — > ~~ - » a — — aa o ~ a = toe — 
« = ~ ow ~ —) a ‘ — -— — :% — 
‘ mang — — _ « 4 ~y % "i ~ > ‘ —_ “ a 1 
—_ Sd = = i - — “ s he . } All ~ . o ow ae - 
or ~~ —" - ~ - we —_ - hel = = f < ° » ~ - -- ood ane 
— . “ ~ y —— — , a ~ - , - ~ - 
. 7. ° - i _ , > P — — - a —— . _ f é je 2 — ~ ” pond >» — 
Pom ~ a * . a a nw " = “ A , . . — — ae Y pond ~~ - é “ 
— . » ' J ~ — ~ # — — ow Pai - vue > 4 j — ati - . , . o - 
+ Pi ~ 2 = j ~~ ’ “_- ow itn —_ _ - m > = — — 
— - — ry me oe ” -_ - = —_ 
fecal ~ . - a s ‘ ~ + . ra a nm S 1 = rs = =~ 3 as — - 
ores - pe —{ “ = oe ~ ad ~ ~ —_ 
. = + 4 - aa oo , we . = - 
| —— —~ - , ’ ns = = - ~ - - - f — o_o 
—) ° ne r - . nd he Pome a j ae ’ ~~ j 
é ~ ——" o ~w - " - — 
_— ow os » , P ~ - ~ , 
—_ . al . 4 — > f + ~ ~ peentinnd j ou — d ~ f 
- : 4 q M = — - — , 4 ee ed ow 
ee ie a _ , . — ’ ~ “ ~ - - . - . - 
a“ . - f , . ta a et - ~ * n . . “a . wh ~ a — = 
= - ‘a “ _ «. “ ~— ° eo 
. - ow - . 2 . . , a oa P ¢ nei 
f ~~ - 4 - ~ < - . “ - 
—_ — - - - 4 wd . s yoo 
rn { “ - ~ > - 4 “a | ele te , ~ a -” 
, * f - ao me r — ~ ~ 
a > 2 i 2 ~ ‘ ° 
~ - < ~ 
~ - Came) - b aoe " “ + -_ s 
—— — nod + “ - ” . ~~ - — 
' / " = - ~ a _ - ~ “~ 
=. i; ~~ - j Pi ; - _  —. . + 
“4 - i > oe —T > . amet ‘ wt y — : ‘ ‘ ° } “ 
~ = , ~ ” - s s - “te ~ 4 
oat 4 gues a j ° te —— — ~ és “ 
_ a = oe ' _ _ 
‘, ; m j don 2 — “ . gue , » ry 
oe - y < ™ . > . \w 
ff . } my ri ra ~ » > » at —_ jew 
~~ - = on ‘ ¥ . - é ~ - ’ — 
~~ . . - ~ Cad 4 - — r ~ 
- — — = J ~ - ~ — ° -" “7 — oii ‘ - + 
— ‘ - ; - . 
| — ~~) ” 
y : > : a ‘ 4 _ - . a ang } 
+> - andl - » ’ ~ % j wee ° ~ ~ —_ : 
. - . - : . _ 9 + . —_ a 4 
= _ } : - f ~ / - . Sond ? " nd f * 
a neal —— ‘y —a ~ . ey C . ‘i _ ‘ — . ~ a’ 
. e = = " - 4 ‘ > oe - ~ ~ a | - < ¢ - — ~< - ~ 
wo oe + — e 7 - id 4 » % y, tee { -~ * 4 eo ’ 
-— = o> | a “ me - << a —— = oan 
cael > “ j P—_ ieee ~ - ee ow 
A > ae ~~ —< —7 oneal o ~ ——e “ + ~~ = am 
~ - ~ ° — ons 
es - f ° yi ‘_ . 
a 2 - s j ‘ o- —< om a oo a 7 ‘ f . 7 _—" oF - —— ~ 
~ “= . a ~ “ ~ a - » ; . me - 
— + i 7 - ‘ . ~ =" — ~~ i = FS ft — " _ ~ f ° 
- = a - — + oo f - . _ ~ me ~ — — a - ey os 
meg = =. ‘ a ail - i s o — —" = e deen aad a “ ld - oe = —_ 
- mace ot aera ~qene ~ — a “s 
am - vont ry: _ + sandal 2 J . j 7 aw" a om 
q pet | ¥ ~ = 7 - J , _ =a ~——d a t meet 
van ° ~~ “+ ’ - on Ss » wee - - - . _ mn dj = ow H 
~ ond - 5 heed — - a“ ° “ 
men, \ eee ‘ - . ’ ~~ ew ~ ome = , ae ~~ panes 
- = ‘ f be ae as f) om ro j - . — _ we 
-_ ~ ate ; aa = P Ate = - A one f ~ ee — ~~ = on - , 
a - ~ oie am al ‘. . ye ~< a - f i on t 
oo j a = ~ ~ oF e ad ound f 3 yam a wd es w od f - ~ p ah > fi 
j ~ * ~ } - ~ ow ae. — Ge. 4 ~ i — mo = © be ° 
— s . ‘ “ 7 2 rood an a —~ ° =~ —_ —— f _ ed im aw } ty 
’ ms r P 4 i ~ i ‘ oo ~= ew = * = ow ee 
ay - j " a y ~ s ~ ~ + ed ~. e a] aire . ~ eed _ ~ —_ wh - 5 
— ~ a“ — om > 2 ow ~ ad . — 4 
v ’ 7 ~ ° < 4 4 » camel ~ . , - - oe wom — 
. } 4 a ee ae in sf — — 4 preted f 
- . ms j - - . r y 5 ” - al aon — —_ ms - . _ nod aed — eae t 
i ; - - - “ ~~ — = aa = deen ee - od Aemettnong > —_ es -— : 
: OD 2 = : PF . - ~ “SS di 
~ - — ~ - én omen! ww o pow ‘a! 
wey "e ~ , +. ’ es ’ — ~ a 4 . j \4 < f 
~moat : ~ > ~ ~ - p) | - — Ps » te . } 
a - . — 7 — ~ “ j m oo -~ out _ — peg = 7 : 
ne — » : = ao e = = a ~~ 7 _ ow = p= - _s —— : 
, * “ “ “ - - 
~~ Pa — I ’ a ay “ - © a 7 - a ~ — = ae ~ ' 
_ - _ . 4 | ‘ ae . ba alec comaand ‘3 1) eee — ie “ i 
- ~ ~ = 4 mn * ven 4 ~ ac + - a a 
or ‘ f ~ ; “ oe nd ° = ' f = we a ~~ - 4 
“ . - > “i * a ~— be 
A ‘ — . 4 : Oc ~ E& oos = n= 
= . - , - ome gues — vat & — a 4 ~ eg t 
~ “ an “a ~ hes 4 Aan pat —_ ~~ - ” ~ “ ' 
- - ” - Gow Seed e ee r na i 
~~: ed s “ a ~ fp wey a 
7 = - a a we al ~ —_— -” = ~~ ~ { 
“ . ~ od ~ 
- : ic . .~ = ~ OL 
- oy 3 - ~ . ¢ } ~ aw aq ‘ 
» 2 hoe . - \ 4 Bs 
- : am | “ — ~— 
a j a pam! arr 
— ” 
~ ~ — 
i ° >» } ~ = j ow bees . ro | ~~ » | 
- = ~ = ~~ . = nee eee 
. 7 , - — 
u - > —_— ou “ a oud " ne > - pity bi 
~ puns = - - a ; od il - ; 
~ yy ~ se < - - ‘ = P< ‘ ve dt vue - . 
i | = ¥ ~ = van x P 
- i~ of ’ Jae ° ~ _ ~ 
— | tied - ” 
} . ~ _ — - ae Fa o ~ _ 
- = 8 - ~ te x = a > . - ¥ 
~ ~ peace f —o = | ~ 
j a ne — — a ia 
bl * 
’ > _ x 
~ — we pad 


FLAGG. 


Je 


WILLIAM 


VS. 


A. COAN 


ar 
iv 


JOH 


wee 


, 
Ose hol 


A 


MOOR 


erred to. 


- . 
a 1 = — © “~ ' NE, ' ae a 
a 4 } 
an J nd cool = «CF a4 ~~ a pod } ’ > | ay nd | ‘ e a " a E 
r aon — ~ ~~ j ome ” — - "> } - wna ) ‘ae! on ~~ — © ‘~ 
on | — os 4 J + — 4 a nue ce —s — . $ 
Nw anhued = ~ oe . a } ee om > pou — «© = —_ uae ~ (ame AE nee) { dD ged 
— ~ * op “ . a mney } 
ai Neo a" ame | pune poste s ’ pq ~ — = 7” ) : oa ’ — mq iA f eee bs . oud bA = aad ~ 
* ~~ * ~me we ~pee ~— _ - | ow ad oa sme e'«¢ eS | ¢ —_. — ’ need : —_[ poo = ~ ’ ‘ a} os all 
. . - — sy — ~ ~~ Sel — - a= —, ~ } ea ~ | 
er nee a pened , ¥ — 8 - oe ow — reed a, , a . — ow aa 2 “ ote ~e ome om | 
“ if - non — ry = oven, | r —/ te oo. “= 7— ~~ = _ ) — j ’ 
) _~ - a) poet f pond . a! wrewat © ow > Nae ~ oe e _ 
Li “— “¢ -“ j 4 ~= a a ee ) . » * J . = _ om —_ ow Pee e "8 oo 4 
eo o—_ f - “ ~ Pt one i” a -~ pa _— a -— 4 od “ ° " 
| oe | < 4 ~~ -—_ —_ Meee 4 — a — > quad awe ——s | 
ae _" ~ | - wv me oe > «= an , a — » ~ e —_ nese p) 
— - - poe oe ens om a at —_ < “ f ~ ‘—_! - net ~ e ) 
~- ew pt — nod 4 > ah a) . 
— = “ oe ~ ! ee neomony -” y ) — an et ae Ps — a wwe 
ad | aoe] na a ae —_ _ ] we ~ _ Bee eee —_ i o pend 
> | om — a ’ + root ¢ — -_ > — — eal pay —" a ad r a 
= y aw’ et — — Pont een > ~ _ =~ - Ps ro 
—_ 4 ona ny ~~ a ns ——~ -_ — ai ew — ~~ 4 7 
_— med a) a > — at ‘ ~~ ~_ = i ed ae _ — eed ~ Se amd oe wee 
, a. ~o ? os ed “ - —) zz 
a a — =~ —_ me ¢ - . — 
= a) om S; » { gunned ; i ~— “sf ss 7B p= . “m ra - 7 / ona al ra . eed ~ 
——) - ” ~ — ~~ od 4 — ~~ 4 . on ~— 
a _ » > } = > — wi ~~ ‘p —— — a 
<a 2 nd bed . heed wenee! — f a "> te ~~ _— ) pa ae f , > pote —o/ ‘ ~ oo 4 anal = a cs ow ° 
—_ pons 4 2 or 7 } 
77 pt “ . eed an ~ 7 aad _ peed pene baad — “ - ‘| oom St o_~ | a» ow one ~ 4 ne  & amd —) 
= r - [ om ’ ad e > ee aad anna , es r 5 < oo 
en “ , ne a ech on weet ) —_— - f came ~ —— f . aera > 2 - -— —— — ~ 
~ —_— s " ° om - ‘a: ~— - ‘ a P oe P oo «ret wees — - _ 
wy ree os come —< . — - ( * ~ oon a] oes - ° pad 
_ if J f ant o® ~ ~~ pom ona’ ~— “ Nee ew ~dpaond _ 7} y 4 —_ «% —_ on ° _— ~~ 4 
- ow » — ow wt aod ’ —) 
é . d - . . “ . _ J ood ow I oe i! ’ Set = ae 
ne =, and > = — rdw ed —_ a — ro 4 
| mee a “ am > - io am ans — = pron oe _ » ouput rod - = =a nd ~——e oun — wn a — ¥ ee 
— ~ ~- _ — — ) . ont > veal —~ rae / ow j “ *f o~ Ld ow ( » ~ — nna a og 
rn : / — oe = - ' poe, ~ - 
f ~—a . ° - ees © — »' —_ > ” > ’ poet mm. in -_ mn) »” + ~ m rw ee . 
- ceed oon _— ~ eee - —'| — ~~ | _ -_ " 
a ae fees ha ma TO mM —” mo aa ‘. . = © - x as , = < oe S . 
i J ) J oon —_ ~ ~ j ‘ -~ - - Ce) “ww a mom ) ~—_ —~ 4 _" 
se —— see 4 od - = ~~ we eg peng e — oe punt od . , ~~ - hid poan or -. . ° ~ + amd 
ro ar — se — ) * — owe ~ . | ne mad at aie es . a 7)? ~ f, > aa nbd = —_ 4 a 
—_ rs] A — rd — , ouned ‘anand ” rf | — a _ KA —_ a 4 > rh. >< ) = > ) y 
. pa a ome ~ ——* . , ~~ — —) nee aut _— <v ——s 4 “ . ~ e om - ~~ os ame) -- —_ / 
=_ al J ro - . ~— a . J P — —_— Pod — _ ‘ ee SE tl —_ 
e ee — = ae] “a” ~ ~ — ees ve “ ~~ —_ —_ j . ~~ ~~ 
hae guna 7 _ amend — a a oameal —" — i ~ omy > wet os 
oer — ad nae seme ~— ) -< : — ow | 
= _ ~ coed > on ) e. ._~_— we 3 o 
ate a el » —) a ow ~~ a . ~ ov) — - 
Py r ~~ ~ . ee ‘ —d | — od >- Pang - ~ —_——" " ——| pe mat alae oe) 
we 6 - me aud -— snes = _ peat — _ — — a a ~~ as end )> —_ ) oud > a] 
_ — : . ” — nm —" pee — we a — S med — ee 
-_ a Sad ) 2 - —_ —) aod a an a e — f eee | 
we _— os . mo a os - o > we = d _ >) w ~ gud pees eet = Cee ’ 
pam “ y 4 a , ~ —_ _ ~~ — a} P yee a be 
4 - on > ye j ip j &” oie a f pews e : said von — aed ginal . ~ ~ =— SS om S ae 
m4 “ ro ~ > > in * _ , ow a. on coal _ | an" f _— a — — Y whey 4 
) soe ~ P , " f -~ e / poxoome on — ~ oe > ar 
a f ~_ . ~ ow d ° ow foo acme a ee ned 33 am. 
ls open é - ow _ oat } -_ ew a ° oe —_ 7 | J ~~ oon ow 
r = _ ' pp = if ped - fj os ee poral gun : ) aD “ — ~~ pes 
2 “ 44 -- . « . ro) a m4 ~ ro" ~ - a _ pace, 
peaeed penn ow cae ed ~ - mae es ow = e > . ae _ — = 3 war ’ 
~~ ay “ ng Ce, — — , em at —_, - - / _ ——" f ual ——_ < eee | — 
= ae ” pues a jee — wo a —| ” —_« ~ - > woes od pore g 
pd - ) - = - on _ © ee e « | ome! = y 
~ —_ . Pens va > aaa, ~ m= ~ eC aa _—— an. — an ~~ : / eT ae eed 
° ' pee good a > ~ — ae —_ . aa meme ~~ - > ~ 
—— " J ra ow — a - = os ~~ ~ aaameal a a eet - a me « a — Ne men ae ° 
be ~~ whe — lee ler FT Oe “A ~ =~ ou _— ~ — oman | 
- ~~ “ - _— = eet _" ~ - ~ . ~~ goowenees ~ teen —" om iD — d ip 
ane! - ne a — e af - — ee 
_ —— ~ a _” as ~ — { i . ace ot aoe be, f f ~ j ~~ es cvory : a ~———! open 
, e a eee es —t fj — _— ound - eed . - a. a ~~ _ ’ . 
sy ny od * ~ pene _ _— = f 2 ~ — ae ~ ent ~ a we — 
—" ‘ —_ - a ow - rw = ow - . ‘ ae lead ee e et » pe ~ | > oom = ead 
ad Gane we an om dol ~~ % ~ = od — ene , “— ~ o~ ~ seoeemey s — aie on a ~ ow -~ e - 
en Som. f “ - ~ aa - a | - s — ’ > a ad » roa ~~ > ~ a 
; — o r Pea ~ — -— 4 5 Oo ao” °C, OU. ee aaa phen ~ i 
\- mae > poner “ ~ a -— — ~ s a - a pone os ~ _ —~s — ee _ 
we a . P . eminent ow " > werent J oo, ag , -~ f a —_ + a > — _ — ~ — Pp el i 
’ aed ee _ 7 ai - — a - —— ad a — ~w » + be -_ “ j ow eet : 
emen —e os sane - ° md id a" ween oey ow . — —_ we ii-y r J = ff 7”, - es vant —_ tha wee ca 
— 18 a om bun i “ “ —_ — - pees e — =F | pan poe = —" put > a . am 
4 — a_i oo a - e 
- o ~~ ads aa am ~ — ° = 
—T * “ j ~ vu ou woe J _ ~~ _— -_ >: mee on = - o ~~ aN " ve me = ~~ ~ Bee ™ F 
. . -_ “ pan > " -e~-? 
" J ~ a“ j -< ~ “A - 4 - - > “ ~ — peed — = a oe . = % 
eee at d ow) - ~ f ot s poser f acid bs . » . > —_ ~ 
amet ~ = o te ; a al = - f ~~ - ‘ f ~ - a 4 “se te ae M > a, re er a oo 
coated — . _ * on o— ‘ ow eee OSC ~ - — aod =o — ~~ Pp - ~ . > 
— — - e o_ A a - ws - ” > ans ort - aoe 
< ~~) ae 7 a . ’ ~ + foot ; ~ = ~ ad ~ -_ oo ~ a — > ~ ~ — | 
—_ ans 2 _— mo & —_ 4 > jf —_ gu —— — 
~ ~me ° ws j ™s - — a a —_ ges . J ~ - Ques ‘. Po 
wa = ene . — » < guawend ome. y: ” = 
et “ ~~) — - " on om - s — - 
/ “ , , ~ «ww —4 ee j - jf wom ond ~ 
j ~~ .. ne ~ f ~ = — S wa ne be ~ a A ~ - pareneg - ’ 
—— a ~~ ° “a _— on 4 ») on co we re 
ad an ae a) " ~ ra —~ - - 4 _ a ae J 
we - 
ow = nad a “ ~ - J om - a 4 y s ine —_ j — 
f : —_ _ 7 ‘ - — poneemenes bs j ly Peart —_ “ “4 j : 2 
“ abe —_ f —_ e, + ~— f _ “ 4 o_o owe — oun am 
» a - : ‘ ~ - om _ ~ = . ~ an s - a 
_ > bd = - - —s ~ — eee Z ~ a . 
a f * aot —- = eel % F , r a z — 4 oo —" 
_ > need am es ~ - — _ — 
4 ~ -” a - sf A - os = a. 
pe “ ” _ “ - - — os = en at . , Pe? a. ae ~ 
wd _ - i 4 at ~~ 2 > is ° a) Ya oo - 
a we ; - 4 as - ‘ ~ ned — , val > ~ - 
= - “a oe * Cad “ + “ “ ont j ~~ pow) ~. - > 
’ oo ~ + f ~- - —) =~ —e Soon! - , 7 a ws - 
vu» y ; - v ~ _ “ - - ~— a 
.) + ~ », Des rv f “ 4 a J — f 7 _— an ee 
- o oe a a J - gund _ | ~ 
- Bi - “ - ‘ evens. - P ° a 
4 - ~ a « ‘ 
_ ~ 3 we > a i" = - me — L dere sf > - 
o~ < > f - ; » - f ,- eabaneg ve oa ae ’ f 
= ~ - f oe puaend we - i - = ~ - anal 
™ — ~ ~ - = - ” ~ — . — ” Lh ad pont yer a « 
2 + _ ree | - ~ — - mn! — tg . coe yy 
~ o— se i e f P} A ~~ ——~« ae — eon re os ‘ . ~ ee - 
. -_ “ ~ - - f aw ~—— = oe) 
_ » aft r - nae ~ in = - » , a J — — os r 
_ P “ - , - = aan od f | 7 oun ne- f + — +o? a 
—* — -~ , ow ° eens “eo — 
7 ~ ~ = - tone ” 
< - , , = om 2 eS & ; as x mt” oe oa al 
- ~ - a a - —_ y " aw 
~ oo as a = 4 J —_ a way » - _ F i , j weet a 
— “ f Se = . — on ~~~ a aon 4 o~ome . so rf 
ve ~ . ~ oe ad = oe = 
<i awe = + ~ — 2 -~ —_— ~- —_ - f oun . = ~— 
a) “ = 3 p . “ er : . > _ ) < 
. ns — € — = . > wd _— - « _ Lae 
Y 4 ~ oo .. . ante oe ~ ow “ ’ - yao — . | ) nae 
“ « a) 
r; _ ” r “ hg ome we - ° ~ P s | ~. “ _ - a _ ° - 
— ua ~ met — sal 4 a—a.«. L ° o~ ~ _— ~ - e _ : > f 
beeen ne. — = a ~ pone ~ a e ~ te Av’ — a f ——— f @ Wa 
L —_ f) 6 - ; } e . > 4 dae = 4 "oe 
been ~s - j — “ \ ee | wee! ‘ ed b ~~ — j 
sme, — ~~ ’ . aad - . oon ams 0 we t= - ad 
~ 4 iM “ ~ te _ y es Be aneee pang . - 
~ . ~- a o - e mee 6 J ” te j ~— _ a ~ —_~ a - om es 
— ™ ns ’ ~ ~y ? as . — a 7, a Som { . a) wo oo oa me _ ~ — ow ry wr —_ 
ae a a _ a —_, e id rom 
—_ — * poste s 5 ~ J —" St - — = - ae no a ow — . f ve ~— 
- _— « _ bs ~ whe . a - “ ~ f Fs va) — — ~ oune 4 
— - a - ~ ) - v_ ~~ — - oo 
, - ~ av -— 2) a's —_ i. De oe Oe en 
an ~~ poe = -— om. on ad = . ~ ~ ir « nee —_ J > e und o = 
poten a = . coed ~ ‘ P oo —s ee — pay s ow . ~~ —e i al nen ~~ a ‘a 
~ ~~ j - ~ oe | aed > aunt a a f ‘ 
dons ” a _ ae ~ -_ eo hd - ~~ — wn 
p= _ w f - , > ie —_ 9 ~~ wv en = - aw oa | “) al 
wes « Bene poe ~ C3 — . - . all a r < ~~ —_ - noe ad ~ 
~ — ” * on 4 — — . ~ he —_ —_ a 
oo ~ f w os ~ ~~ > f =. - tt ° — mee _ J * —_ f 
-_ “ pa on o~ . a 
j _ _ ‘te + Ps = 4 - oo = “= — oad - — ~~ “ 7, ~ 
- - “ 7 oe - —~ ~ — . 
i doen ome ~ “ - od “ a weed a> - ry on a oo es ms —" ——— ; = - 
. ~ a = = y - a _ . ~~ . ~ —~ = ~ - ~ —— ~ d : 
+ poetmnend ~ ~ r poet ome oad - ~ - ee ° + ~~ a 
ow -_ _ = + “ ~ Prac ~ — | 
) . ar dence! + - ms - Pa > ’ = ~ “~ ~—— -_ —_ ~ - av . : 
~ — 7) amd _— - ~~ ow = 
_« wo § j "7 - Pom > , —t peg ° y , <a i 
> Se he - ~ em = = am °t ~— — > - , , ~ ; 
~ j j f = - oe _” “ we » x 
—_ a ee : = ha | el —_— a ow r quad . at ] 
_—— eer, " _" 4 on 
j - _ . - perry “ss ban aoe t ~ et —) a 
ee} - \ + j . e 
“ oad » ond ~ < ~ — - nad - - ‘ 
~- —. Y —_ - e i . — ¥ 
—~ ~ ~ ~~ : - - P 4 
- < oa ad ~ 4 4 # —_ j 4 
A : . od ated - a ~ - ~ . o * 
* » pe - onaied a“ . _— pow a r i - ~ a. 
a . ; 2 - —~ J 4 
° ~ . =] o a — e 
or ow 5 whee = r 4 . - ~ - « oa sail > a ~ — aS 
- “ - > » ree " _ | 
pete sth, — | ~— = . + s 3 4 = aan) - = ~ 
j - 2 ans r < - = ommend ¥ ~~ 4 
is = — - — a we ne 
rd as “< _ a 
; 


' 
P| 
| 
i 
‘ 
7 
Qd 
. 
BBs 


te 


biel 
F 
: 


1G, 


PLA 


a 


WILLIAM 


VS. 


A. COAN 


JOHN 


— 
— 
—— 
at 
- 


oo) 


+ 

—~ 

a 
= 


pee 


noe 


— 


— 
= 
“ y 
. wee 
— 
ed 
eqree 

cee 

, ~< 


amg f 
—— 
= coed 
— 
ae 
ee 
~~ 
. “ a 
—~- = 
oot 
—_ _ 
oo a 
‘— _ 
“ on 
one 
~e “ 
en 
seer 
—" 
come . 
ane ve 
— 
> ow 
~ 
« 


eo 
. 
teen 
—s 
— "f 
j 
ee 
~~ 
- j —— 
ad ‘a, 
ponent non 
we 
~~ 
= = 
- ° 
poner 


ae 
> 
- 
” 
o 
. 
ont 
pretnetl 
weve 
te ~~ 
— 
Smee 
== 


common 


ce mee 


<b 


-~ _< 
t 
* | 1 
Pa 
é 
aa 
- ~ 
. 
" 
~~ 
= “ 
eo { a 
wr Fy oo 
r 
ee me 
oe 
* 
o—_ ee 
~— _ 
. ~~ 
wean 


poset a 
— = 
— oe 
— 

ot 

—) 

vet 


- ei 
whet — 
ont 
bes one 
a = 
Otte = 
ee a 
* 
pee 
a 
~s 
ad 
ow 
an 
. “tenee 


od 


> j ' j mm § 
» a ose ~ 
_ ~< 
prnons ow ae 2 
—_ , — 
~ . i - 
ae — a " 
— on . 
= . 
roe _—_ _——. quate 
=! » ont 
r ro) 4 
r~ 
—) . 
tome ae or! 
° a dun /™ 
— - 
° —_— 
poe =. — - 
~—, pe ° 
pomnetonnns 
‘ o_o a Pune 
~ —s ee ous 
4 «© ons ~ a re 
s = 
a —w uot - 
7 — 
~— — 
~~ m » ’ = 
- om ; ates 
se es on 
» ‘ 
pom - 
oa -- 
< 4 r hd wal yee 
‘ — aay 
—o - 
= ‘ — on z 
Vw ~ — = 
—— j ~ pom 
poorene ¢ ~ 
. i . qua " wo 
se > 
— ° > 
~ ~~ oe a > 
- 
—— des 
wees 
° na 
. a ~— 
“a dl 
-_< A a -— 
_ - ow —_ _ * 
’ ‘a —_ sli 
Co oe ° 
ra 
- oud - ~ 
ape. - 
one 
= pw a 
— — oe ~" 
eat ~ ° 
— Pe. 
Ya = - i 
o~ 
af sole ———) _ - 
’ ° a= i 
-— _ - 
r - - 
f . — 4 
- —~ j 
a 
on j . 
o = 
a’ + 4 
‘ om - 
7 = 
“ ‘wal s " 
— — =F | “ ‘ 
= — 
~ : -_ 7 ‘ - + 
: 
, - : 
poems : 
° ~ at 
r- 
* P 
encom . 
we 
- rm ~ 


— 


—$—q 


- 
= 


~— 
* 


f 
+ 
~ 
—_ 


— 


| 


ore at 


os 


Ww 
od 
wee 

7 


— 


+ 
— 
~ 
~~ 
: 


f oo] 
j 
f 
+ 
j 


~ 
f 
’ 
oud 


ow 


>» 
¥ 
- 
~~ 


FLAGG. 


J. 


WILLIAM 


VS. 


A. COAN 


JOHN 


e 
ao) 
~ 


sion ( 


\ 


Lote 


the pr S: 


cy 
* 


i 


~ 
~ 
f 
’ 
f 
~< j 
end 
— 
f 
ae 
~ “ 
an 
~ ~- 
j 
~ ow 
4 
f st 
” 
rv 8 
~—4 - 
” 
- ona 
+ ow 


pooene 
” . 
“4 
~ 
ee 
— » > 
a 
4 
; 
yore r 
— 
’ ae _ 
“ 
— 
—_ 
P 
a . 
- 
4 » 
o — 
- at 
oad 
rt —? 
~a on 
ve 
ae mad 
= 
~ 
eat = 
~- 
—" —~ 
~~ 
f mane ont 
hover oee 
— 
* 
<- 


cored ’ i 
“a _— 
~ - «© 
~~ . 
os 
— 
- ~ een 
eee - ee 
— 
+ _ 
“ - dune 
~~ 
on = 
- om 
~- 
~~ 
aed prong 
- P 
j 
— d 
_ . aa 
on ~ 
- — 
+ woe 
~~ 
nw) 
. — 
—+ _ 
atl ~~ 
ds _— 
- } o 
~ 
oe at! oni 
> 
— 4 
—~ 2 
ut oud ted 
_ f m" 
oN oe f 
=| ees 
ae ~ 
_ 
as ~ - 
—— . 
ee 
fr 
; 
we — 
“a — 
” > 4 
4 ~~ 


wenn a 

- < we 

“ f > 
we —_ 

| . = 


rs recent g 
| 

4 o pa 
— ’ — 
a ~~ home 


ro y 
on 
i 
“4 = 
- 4 
ow < 
r os —s 
- o 
- 
“ rs - 
mox a . 
— ¢ ) 
j 
a 
tn Nae “= 
j 
. o 
~— & 
’ 
—_ 
_ ~< 
— 
ra “ 
spand - 
= ps - 
Ln ow 
“ ' 
ost “ 
_ 
aw oom 
> i 
mand ™ 
we — 
deca? , 
A - 
ad bs . 
ee -_ — 
~ ee —_ 
Pr a 
oa 
——— 
ouyead an 
eet = 
—_ ~ 


— 
woe — rw. 
— . — 

- 

— “ P 
ont o 

~~ ~ 

o- ‘ 
— a . 
. ' “ 

- , on 
os _ 
— — - 

~ 
~ paenemen, — 


wore, 


Pa 
; 
pe 
- 
— 
oe 
a 
or 
<tee ot 
om 
— 


° 
a ” ' 
¢ a ~~ won I ~- 
tent nened if > ~) oe - 
. an “ “ - _— a —— 
~ ete a J on ne a 
~ a: f we ~~ piel - ecgliall 
y an ere nant oo om _ _— 
e P e . « - — ' > » —_ gow ~ —_ 
4 —* a —_ “ — a ~ — i —_ 4 
’ foment 52 » io, - “ ~ oe | ai. : m A i = _— = ~— ab’ 
nm my j . « . ao - oe a om a) ~~ oat + pe 4 —s - . 2 ~ PI — 
a : a ~ ae: ates > ~ “ — S| 
al J vee — lo - — =< ” —é +o —) ad ~~ > all — 4 . > f - ~ a 
—e an ~~ — - 7 > - meee, | al <a = ~ tone) = a 
_ ow — - ~ — 
ed oe Seed . ~ te ow . + . — ie r 
cd —_ jf = — - é ; - dunt ~ ~ . on a ” " ~- , f 
ond ~ aes f ° o ~ oa 
ra i ue + er o ~ f ee ee ban 7 = ° “/ 
— -) ee 7 ponte goed “4 ee 
“ — = —_ > oud se os om } ~ - pare * 
/ an — ow ne 1 ~ ~- “ ews sere . 
ae - _ ” a = ~~ ~ ~ ancy _ ~ ome 
oe — ~~ f = al ~~ + ——! a - _ i - af bo © am - 7 | 
powermt —s > re “ —_ o ont ad - noud apn . wo <2 = - ¢ fie: pes, pom a 
e aot ated . o - * “ - f mone ~ - - govt ~ don . vw ~~ -« r- oe ~ 
, es ~~ ~ ae | a ~—_ = ror et —— ce one 
eet “ ed - f — nen = ond a a f “ — - ~s Pe. ad ~ 
os a ld : _ al - — ow - ~ 4 . 
r _ noes _ ee = -~ ~~ + ° f — 
2 a Ww = a ¢— . — 2 ~ f — 
oe a —" r _ om — ono — —<— ~ — o c a B “ 
~ = a ne y oot ’ — ——— Pied ponents — 
a ~ a — “ waged a _ P 4 4 . a , 
_ - — — ; a ee Wad . f “ —_ _ - ~ 
jemand ne ~ . — —_ —_ : , am - ~ ya 
= ~ Slane . - Cr ediad - a nant ne . ~ oe 
° . Ps oe — ai “ -- a ~~ = tom ~~ _- 
. 2 - j . mal oes . = = - —— ‘ a neal poet a 
eed bing ’ , = F ow _ noe — + - = rove “ 4 - - , 
eee apo — { - ‘an - , guna ~ 
od > - ow . ~ - ~ ~ — a 
~—~4 / > = » — os —_ poe -_ —_ j ” Pe = ~ 2 no | e™~ - vente 
- e "> = - “ _ 4 < = ant - 7 “< ~_ 
< : ~~ wd - “ . 4 . 
= porns pe peed ~ — e om ‘s a. - j ~ ~ > “ ow = aun 
- ~ -) eal > _ - -~ > . 
< - _ — ~ ~~ “ — ‘ “ — 
— om ~~ all aw “ , * . Pe -- — stew _ guint j > a 
- ~~ - a ™ a ~ - aeetiied _ — * 
— ont - . j ° - oe ann? « —. = - a a - 
ot —_ 7 J a - : mend a ae z oy prove on ~~ . ~ © ™ j 8 - ” - 
- ~ ~ J om “ ‘ — - — . n a" ~ —_ pun 
bn f out = Cond eat — dod — te. " 4 : ; “ ee . — -_ 4 ~ 
> Sy St a Sat 2. a ~- Fa — —— = 
a \ , hen S Pn om j i 7 ~ wrasemecor a » ‘ 
-. — . ° - ; e . ’ — 
* ates - - a 5 
~ = oe —— ‘. pomene ° y “ —~— ow " 7 ~ ~ = — . 
° — f ~ . e —, = —_ = -_ - o - al , ’ ta . 
be ; 4 < = e ‘ ; = ~ “ , e . ~~. 
— | — don é —_ —_" _— _ » ~~~ 4 a ” 2 " - 
~ “ ~—— _ —— ~ 2 wt 
—_ — - ane ud ~ . = ated - - ———— J - - 
- ail oot ; —_ ~ camel a 5 ~ . oa me =F ° - — 
” pan _ . # ~ @ of } , — on - - — -» ied 
pes o * i - — ~ J - . 
oats co — _ - a " ———e 
— - . al ~~ tend - sol 7 =o a >= sand , $ne4 an al ~ 
a“ - f _ a ~ Quel | geet ea 4 one # J > ee w ~ ¥ gud 
oped - al ow , f — a) one an — —* ~~ - . 4 - a ~ 
4 ~— oun . ~ ouput ~ J ~ “ mee ~ ~ ~< 
od ~ Pd _ - om aw —_ - "= 4 > on. Dont : 
j - — _ P , - 
- . ‘out * ~ poveteme \ a - Pe. - - s 
decd - j wr ae . j — - ‘ 
on _ —_— — - ~~ ’ + - wrened » _ 
- e ~ . ae! aay = - - ae » gi - 
‘b ~ Oe “ Poy < . « a . 3 ~ “ - s ~- - 
fd _ . " - —— — - a = j ¥ pnownd ‘ - d ~ 
Re ~ ‘ j - , ae ’ < . 
mz e 4 r=. - ’ ane ial . ~ - ‘ ~ ~ a } — 4 - ‘ 
- ~ oa — o~ > - 4 ; - — 
pon, s oa = . o— - Y — 5 - , 
~ _ " a j 3 ‘ a — 
s F - ad a atl - ) 7 ss 7 — 
—_ ona 
f . v) ~ ~~ - wa ow 
™ < . - fae j - . 4 - 5 4 ow 
- + me a - ’ > ” 
° - 
* . “ » “ ~ . ~ 
pand - - ben . _ - is 
» ~ . s ~ ees » 4 F € « - ~ ’ 
ee ; » ? Z , 
- “ _ r > x” ‘ - 
~ “ 5 - ; 4 aa - . “ 
= ¥ - - a 
4 “ > 
+ . “ 
. = j 
" - 7 


o ry 
‘ i 
- , 
- . ' = - 
— - : 
J 
’ — 
5 - - i 
~ = ~~ = 
4 , 
“a —— - ~~ al 
d + - aad ~ | eo 
- 4 . a < 
’ ~ ‘ - “ omer 
¢ “ — é o-- 
‘ ° tes - 
—_— 4 - “ 
~ j -_ 


— q 
oon ane “ 
j —_ 
- r aol 
ous 
“ ” e 7” 
wom 7 ~ —_ 
= ~ =? - ? 
‘ - 
y a 
‘ 4 . - od 
f Y 
. £ : ” 
j 
° : , ee - 
» 


or eee ee ee 
Te tae TREN MENG A PSOE cee SL ila hl aa Ng Ch ARE res Be iis. Sicamitntii: Apratheih ARBRES ke. te 
ateetiai . sl satiate —— CEE IS aerated ant cece . 


‘ 
i. 


FLAG( 


tS 
h answers of the di 


yt 


WILLIAM 


Sth and ¢ 
was p] 


OAN VS 
th 


. | 
4 


pont 
“nn 
od 
a 
— 
oe 
a 
ore 
ser 
| 
ome 
— 
~ 
a 
sw 
mo 
~~ 
— 
7 
w. 


<)> 


y 

* 
cry 
Stel 

« 


, 


counsel 
LOTIO 


7% 
ila 


ntiff to the 


JOHN 


¥ 


murrers by 
ie introduction of 


i 
. 4s 


Ny. as follows: 


7 
| 


f 


To 


13 
4 

; 
LS 


2 


LAC 


J 


LIAM 


4 


‘ 
' 


( 


JOHN 


_ _ —_ 
aN > need arene 
— 
~~ -* ST 
= ie } 
A wee — 
_— ce 
arly on oe 
ete ow 
~ ene 
-——~ meee ‘ 
~ i- 
‘ 
f ~ 
- f — 


~ — 
Po ene 


a ~ 
{ ~~ 
, ae ee 
Pad wae 
+ 


~~ 


cy 
oe 
- 

— 
io - 
ort 
a a 
ons 4 


ee 


oe 
oo 
- 


- 
_ pane 
™ F 

; 
= Si 
~~ 
me 

el 


- 
J _ 
- 
‘ - ae 
* 
, 
‘ 
, 
y 
Z 


poavend 


oo 
r 
cad 


a) ’ 
a 
- - 
— _ 


~~ - 
- — 
ee) 
we ~ 
— 
o_— 
me = 
- 
aw 
-. 
—_ 
nile ' 
~ - 
—— “ 
» f 
y ° 
r 
; 
— 
— 
Ya 
a . 
Ya 


se! 
yemneond 
+ 
- 


' 
i. 


FLAG 


~ 


WILLIAM 


COAN VS 


A. 


JOHN 


= 


. 


—) 
pom 
—) 


—} 


— 
tee 
— 
Stead 
_ 
et 
~ 
- 
oe 


ae 


: | 


‘enorth 4 


reek: thenc 


C 


} 
| 


er ‘Twin 


aon a a 
® ¢ -~ 
wae . vet e — ' i - gun? ee 2 e 
° pees noe - f “ , a = on peed _ wut ; “ > 
~~ am, f gual ' ow ow . >. — 7 « > “a + 
eal r 4 at i a ~ 2 » _ —_ ~ i = » A ' pane? ee | eens ab @ an 
od ~~ “ ad — « —_ OS ny pe ow o — ‘ . ’ ~ “ a e 
— - ) . i gum C* - ow O a ws — ee f f aaa a ow - + an may ey aut . _—_ dpewand > 
SBOHY%s50e2> sco = Ville > @ ~ oe wo Ss DNDN m > a os f wv & fr > f 
ane — “ a ~ ~~ aaa aneee ae 
a - — quae ~. n gunn » > a =~ pct aan aw poe a) 2 
- _ -_ — A a. > - — | an os ae ~— a -~ ™ s = cae a - a. ae 
| / net baag wl —a" . — dant pound ~ 12 ~~ ~ ‘ = a J ow ad ; } ya . ~ a a J P— - ) 
omens ~~ ~ ’ a, ‘ “ ‘4 ~« _ ee 
 aaiatead tee “ . settee . < amen ee we - ene = a ne | ee aad — ope ™ * ~< 
— “sw ay von a SS * - = - é ad a ~ ow 
— eed _ bud ww _ ow ~ — uni ~" ~ al pon , ~ a pe “ “sn ‘. ed wo “pans ow = 
, fmm em om OL Ree ning O mm Ke . 4 L —~ a TS YO . = moe 
e : & ‘ = ° we _ —_—— oe > - ; «s oe = : — ; . : a 
“ peg OO pee — ( ee | a noe — ow _— a wd vow ™ ~ ~ em, dd — 
~~ | ’ ~ ~ ~ — - — — ond ~—— ~ - ) ow & . onne a a — . a 2 ew ~~ 
mi A a f ~~ ed ~ f ~ ne pp ~ f & peed _ e :® A . - _ Pm 
rr . —— oa ee es ~~ —" ~~ — ~w ~~ a _~ “a \ ey = “ — Ps — - nto os 
oats = = \ - =~ 219 3 &o- ; ) a - eo nt i 
pod ~~ ow — ow m A eee — + /— * es — . — ton aa f _ . oeeed — ~~ ee f. — “= 7 
2» ~— —_" om — ~ coiemat ~< mo - ~ 
* ~ ) J — . . . ~ ‘< - —— a —_ ow A — ’ ~~ oN 4 - ~ 
- _ ae — mans — . bs an _ - m J 
wer ee ° _ a * » ~ : oo —m ied peed geen it - , — f resent hg 
, — ond eh ae _ 7 ——s —t “” ee “ —s 
apes “ ”“ —_ Ps od — Yaa — ~ ~~ ‘_— 
pene a j ” Mn, — * an 2 > = j —~ “ see ra | —— ot New oO a. ” 2 . oo 
~ “ " a . jane a ~ a — ‘ ~ —" pan 
| em = ~ » tee same am - - ~ ~— pod - ow ~~ ™ - ow coe a ‘ -~ 7 e me ig amnaend 
_ a ri ew ~~ ~— daw ~_ bond — ° i, — pontet owe - { — et — 
ne ~_ — o'¢ — © ad a - vo) . ~J pa ° 
—" — — ae « » eee od oot o- —— ye * quand Sond 
” = _ — *~ aw Hj to f _— > — - f ks ood _ oo / ~ 
“ J ) _— oat aD ~~ ae we “dl oat ee _ - oe dead on j ‘os f fo 4 ~ pad } — - i f men ie = ‘e pum " _ * 
~~ a = a om — — —— ee . - eed as — 
: Dl ~~ ao f f : han om Gin = ~ ie ten > ae a om * =" © 
— > ~ _ ad onan _ arene + * - ap ° ~~ — o> tes aa 
> Ba — * oe ~ ~~ a > oe 4 > ~~ mon na : y : —e ms fo a ous 
| peel - o ae | tied _— ~— - ~ — a - — ——s - a » _ —~ 
— me Jd am — ous al pm ” _— —ae oat ow - oped im a vase - ve ws  — ones “ » an aad 
; > va) ~ —_ a anon . ~~ ed ne = se iad 
— on alt - - ~ aie _ an ~— ~~ 
; = eS w~ & = & - » ied - aed os > °°C . SS Pes - - oO - <a 
“ww f - a = se - * i al “ 
Pa Ya ~ - a a f —_ - aoe ¢ ~ - ‘ nd - ™ -s “bonny — 
s ~ in pee 7 ~ ~ - tie r s a > + IfS — ee aaa oat _—* im . P ~ aD {> > es 
. ? “" — - - “ = . — ss pemn! ow a ~ * P 
én 2! — —_ - = ~ ans net ne >» = . : ov. j + hit : - pg - an en A Uy x - “ a, \  -_ ’ - 
;* “ d — 5 Senthend ~ - —_ _ “a ~ 
New pmol oe — ae ow * - P. -_ ~~ ad i —_ . vee “ re. ad +S om ae 
a ~~ arn ~~ _ — — 4 —_ ~~ ~~ f ~~ ‘ cae 2 « a — ~ f 
md , ; .~ _ aoe OGY p~4 “ — ‘  ¢ ~ 4 ~  « — ime . pt 
—_ now —— - ow . = j ow “— é i —_ | cee ) — ~ 
— aD den . —_ . - — f oe > ene = ~~ va S~ w= OS ) ; 
a - — pune natal ~ > . . a ont - Se ee. ~ . 
a f 2 “ pun “" “ ~~ nm é ‘ —| wee —— 
ve P - . — ~— ae ~ ~ ~ oe - it peed s y el = on Sa ~ a oe ae 
al ee woe o J i - , ~ — a . pare! pe CC — e a a 
ag re _ — 1 ~ = = — > — a ol nied i ~ a! ) . ic . —_ prmmecing a “ = - ub f 7 wer ‘. ened de 
eo ae : — = ' She i al - ae te gene a as Dh Sie tas = 
aod = ‘ ~ nay ed . — ang wer _ ~ — — wd, = 
> r > . ~ pues va r on os ~ eee | — ~ eed J nies ~ me « al = ee ~ ~— Ped ow 
vy ~ a aes —_ _ ’ nat é ad —_ 4 - f — ae oa 2 — = ~ ——, rood er 
a (~ ~eoe! — - som m - f . vom _ p- — wee ee — y. oad ~— — 7 en . — as ~— ~ oo 
~ ——t - — f , » ; paon —_ ~ ” - - pe te ~ “ ” i > ame « — —— — and 
ey a - — _ dud ann f ~ omens é aod = ”~ 
im ” A < - ° - _— ot oat oat - _ : - wed ete - ; 
_ ° —— eT — ~— J _ or) ~ = - : o <\ = Sa hea » f im) 
° a oe t - Mies J ¢ * —~ — oT oie j os re ~~ 7, | tare a Oi) 
. ‘ - ? " - _ . - em. —— , ' ~/ ° @ a — “ 
— — ¥ « - J P ~ ~ ond ~ ~ e _ a aaa 
ae ~~ - gus - bios . 7 . “ wm see ow ds — - oN’ i —_ 
~ in A - ~ } - 8 a $= = — - _ . —_— HH. Oem = > 
ya n ~ ‘il oe _ v © _— é . w ad . ~~ - j 
~ , Send =a } poses - a 4 P ~ - — + f Jj ~~ ” _ - ~ n 
a fs . ~- ~- — ~~ Soond - - —" 
A , vd i a ‘ sonata ~ r ay — 6 on j dale — 
— = ond doend a j ™ “ aa —_ — — — 
one ) > - + - <_ one ~ — . ~ a f ~ _ “ a . ad - _ nia 
—, - - | — . -” ~ J - od rt 4 _ 
a. oe > RYN + ae . at, . ¥ : L - ~~, ¢ » & on s SH = ~~ ; - 
a , ~~ j P - - —_ 3 on ~~ J a f a - oweet 
4 iA ‘ - — j j ” ~ j ~ - - ~- ommend Ve m— ~— - 
~ 3 > ~ Xe’ ~ 
—e- ow ms — od = - - ~ , > * + . f — f —_ prot 
wave! - ~ = » r ~ aaa - = a q . = —— e& 
ne _ on — - a. one — , « - j 
‘ std = = ~ ~~ ze . y = ~ = ae — - — ee i L —" bet 
eee “. - a < 2 n - j nal “ di ps " . -— = — ~ ys “ -_ — - 
x r — a — P - ~ a . a f “ at - —_ _— “ —_~ _— som ~ — ed 
- < a - J . — mee ~ j ee 
ee ee ~ - - — ~ 4 - a e ~ 
ouied @ ” on S ; at ~~ —_— . onal — ; = — - 
— - > 2 ge - ‘4 ~ - j _ =< 4 
- a on ed as - ¥ od ee 
a a ——- a — — , pe ee —s 
~ ol J . = caw pa j oo 2 = 2 
~ = = _ ~~ - - » 4 - j ~ ‘ ~ , . “i ~~ 4 - . pf 4 Pe ~ 
—- + _ T ~ -— — - ee — a 
— 7 - = ~ i. ». = = ” “ ne ™ ] a ‘ ~ 
— - - “ % — " . < - ’ pa ~~ o ~ eateaien - - r ~ i vs sow 
ee 4 cual s™ + + a ae - ~ rime “ “ ” - mond 4 f _ ~~ 
. a. - 2 + = f ms 
of ~— « r 7 — -~ ’ ote a - oo we = ae bs - 4 o=mn —— 
j . ~~ ~~ - < _ ee - a 
rer” 1k } = —_ = . 4 _ - . — ° ae = pie be ai noe 
= a : > = —~ L QC — Df > a~O ae ges 
- a aed — - = - ~ a) ” _ 
m = f 298 : 
S . ve - —~ | 4 _. one : . . ae 
. : f , f = ~~ i = smn a pee ound / “ 
pol - ~ ~ ot am f . — ened 
3 na —o) ° = 
> pee Sts S H a - ~~ ° pa oan - i ~~~ 
> - — - - F - —_ ewe _ — ont 
ia ~~ wes ~ . = f r 4 f “4 ™ { poned . aie _ ma ) _— —_ , alla a as P 
- . iv a guia — as —— Se, - ‘ f a finns 
a — one ‘ — _ — —_ _— ~ = j ~~ _— 
a 2 ~ < Qua - j ¥ J i na ow es 
é r ae quaest ~ _ ~ n ream, 4 he me _s —— . ie 
= “a - f ~ - po « 4 ro - . f — j - wom quad — omen) 
se ~ . =) i a ~ f . = = : at 
—_ . - - a ~ a ——" he i = ~ a J ~ ° - pA — wow mend ° pp) ”~ 
~~ 4 ” al — — = - -~ —_ ~ ow . — — -w 
2 , on «- “ ‘ ee - - _~ = ere ond — 
~ “ , — + —_— " mg ~~ ~ + = & 
. - - ae _ ae = a | bal —_ 
f j = Id pak Ste — wo & 
-~ . J ~ n —~ “ a ~ — a . 
© P bs a 4 one + » amma " , - - ~ . ‘ me -~ one 
— . naliesd a - = wm a - “ A ~— ae oo ~ —" ~ om . 
«t - ~ . “s } - - - t pone on “* she ~ ~ a “~~ ee — 
| ~~ + j . j a -- * , ~ panne oo “ = a we — me 
m - ~ = 7 a , _ ae oe ~ . ow aot, — 
- ~ ~ ave ~ N . - / / < j . f ~ - "> @ oe f 
a pow 7 _ ~- ae es ~ ~—_ ww ‘ ° 
——_ =a CO / ; ’ - { a oh - ~_ - — ee - 
> ~ ~~ ne , . - . - s . — — j - ~~ ate an, “ = 
Fd aid — f ~~ wad - — dened ” » coed wl 
4 a - fod ow ~ - . “ hg —_ — Penal ~ al . a - Soe 
ond - + J ¢ —_ til ~— 
~ - b—» - - . pond ~ f 
‘ putas f oe | 2 = ~ i. ‘ ~ . d 
a pe ~ - j ~ f - _ wb Pa - « f ' ‘ | “ —_ ‘ ° 
a ' ae ~ — _ ad ‘ ; ™~ i a hen ~~ Fs - a aan wen 
_ ——— . &. r. as SH 4 S fa = 8D) WY fmt ~ 
pm m - / - “ - , ij me on OO) gt mmm aa a ‘ 
} ow . rw. ned 2,  @>. =m - oll > j - ) i 
~ ~ oo o~ - - - - =< ” —— ~ 7 - med at 
ws 4 —_ - ~ . —_ a —_ o_ 4 
o penned 7 pene - pond f ead - dead “ 4 — ° ~ ~_ nl 
“ — “ ~ Le amt — . 
~ te >, oc f vw hy bet glee an eens ane 
| ; _— _—— s : . 
‘ @ = 2 - - a seal ot bd o~ ~  —_— 
2 1 _ oe _ pd a a oa f 
a j _ = - “ — ’ — , j — 
" j — - ~ ~~ 2 ae’ ~ we 
” — ” MN as vee ~ f = 
+ = ~ “ ™ a eYry EF) 7A) =— se 
we ~ j . i od } I~ _ 
» uf ~ — a = 
* -~ ond - ~ —es - a ot - . woe 
» dud 4 ~ “ “ | - 
5 ad —e _— : 4 i 
_ _ = a. pene 
‘ 
; —— hon ~ emcee doo 
« j a » ro 
- - ~ 
- ‘ ~ 
, “J 
, - ~{' f 
~ — a “= 
= = ced = , 
+ — ~ a 
amo. oo ' ee 
’ 
4 « 
aw . . 
; ‘ 
- a al 
| 
— 


JOHN A. COAN YS. WILLIAM J. FLAGG. 13 


heretofore known asthe D. F. Heaton survey, No. 15882, of 100 acres 
containing 54;%°% acres. 

Also lat No. lOl, s Same SUPrVCY as above, and containing 
acres, More or less. Also lot No. 100, same as above, containing 
O14 23, acres, nore or less. A 1] the fore er) 


' 4) 


situate 1n Nile town shi Ip, seioto county, Ohio, and ‘on the waters ol 


A 


Upper and Lower Twin creeks. 
And all the estate, title, and interest of the said Ohio Agricultural 
) 


se . ' 1 ws 
and Mechanieal ( ollege, elt ther lh iAW O} equl Y. In na to th) Sa 
. . ’ . 1] 4] 7 

premises, together with all Lie priviie res a Lapp &rtel LCces 
ee ° 7 . . ie . i ’ s > r ce ' 1% ‘ > ] 2 ik tita 
22 LO tne same belonging, and all the ents, issues, and profits 

| - - to hav om ire 5 a a cl Sy SS seliss ; 

there: to have and to Old Loe Same to tne ony propel 

‘ i 


of the said William J. Mags, his - irs and assigns, forever; and the 
said Ohio Agricultural and Mechanical College doth hereby cove- 
nant with the said William J. Plone, his heirs and assigns, that it is 
the true and lawful owner of the said premises, and has ful 
to convey the samme 5 that the title SO conveyed IS clear, tree, and 
unineumbered; and, further, that it will warrant and defend the 
same against all claim or claims of all persons whomsoever ; to have 
old said premises, with the appurtenances, unto the said 
\ illiam Zz llagg, his heirs and asslg 
testimony whereof the said board of trustees of the Ohio Ag- 
tural and Mechanical College have caused their corporate seal 


gs 

ot 

~ 
oF 
; on 
“ 
bm (J 


ns, forever. 


I 
6 1 } . ' . } . ~— Ee . r\Y 1; 
to be affixed hereto and these presents to be subser1bed by the presi- 
. : 


dent of the board of said trustees. 


emer d in the presence oi— 
CHAS. A. BARTON. 

C. McFARLAND 
THE STATE OF OHTDO, } 
Scioto County, 


"OO. 


Acknowledged in the usual form on the 10th day of June, A. D. 
1875, before H. C. Turley, N. P., Scioto county. Recorded July 22, 
A. D. 1875. 


; ] 'y al +] DA4 } } , 
‘T he fore axe). NS deed will be found 1n th 7 Lth ) O CCOrad )] 
deeds, re ‘corde rs office, se1oto county, Ublo. 
ad ‘ ; hoe ae pes } ] oe ee Bee «are 2 
It is agreed by bot th parties that said deed was legally, duly, and 


formally executed, and sufficient to convey any title to the premises 
therein described which the said college had at the time of the 
veyance. 
Thereupon the plaintiff offered in evidence a certain tit 
Or rather cl certif fied COpy thereof, irom David I. Heaton 
Lo LO John AX Oan, the dle tfendant. S] 
ary 14, 1854, on which were the fol 
February, 1854, John A. Coan an undivided one-half interest to 
J. M. Smith; May 10, 1854, J. M. Smith his interest to Wilham 
J. Flagg, gore ca! May 10, 1854, J. A. Coan, defendant 


herein to William J. F ago, plaintiff, herein; August 2, 1804, 
). 


William J. lage, plaint uit here in, to Nicholas Lonewortl 
Thereupon defendant objected to the introduction of said title 
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for the consideration of seven hundred doilars I hereby as- 
sign and convey to William J. Flagg all my right and inter- 

95 est of every ‘kind acquired by virtue of the foregoin; F 
ions of D. i, Lleaton LO John a Coan, and of said Coan 
ny improvements ot every 


ratl ) 
ome. Also, I assign to said Flagg all 
<ind made on said premises In said 

and the road thereto; also, the crane on said premises and the crane 


? 
a 
ie yf ry)? ab liga tt . . ‘ _ 
{ LwOn Ss ODIILAaALIONS named 


ws 1c th, . 
rons tnereto. 


$e J. M. SMITH. 
Attest: J. A. COAN. 


I. t f 1] h. | 

for the consideration or seventy-five dol aca I nerevdy assign to 
rs] , . } : = } Per ee eee 
William J. Flagg all my interest, claim, and demand acquired by 
. ' ES {' } 
virtue of the foregoing obligation of D. |  Pilaiae to me. 


asibihie : J: A. COAR. 
M. SMITH. 


—— 
—s 
j 
~~ 
www need 


CLINCINNATI. August eS tae 


{’ . i] — ‘cy ° be ' ‘ ] ) . ] © r f 5», tT ’ ea . ] ‘ 
ey the consideration of one dollar | hereby convey to Nicholas 


l l 
» J hes 1} . 7 } 
' crtaroyyt ) ¢ ) . | Tay } cy ‘ } svi ° *Ier rh) ‘ oY 
Longworth the obligation foregoing and all my. right and titl 


Received and recorded February 20, A. D. 1873. 


PoRTSMOUTH, O., April 18, 1877. 


, , ar ‘ F ; . ‘ae Terre 
r) 7 ’ vy tT rTt? cr> ’ , 7 : t 4 . } > | , as) . ’ 4 . , + yf 
hereby certlly the within tO be a true COPS Ol the original title 
— a 

} ee ah ou: se re . Sarna Di? 119°° 

DOHdG as recorded 1h Sc1oto County records, VOl. 2, pages 126 and EZé. 
} { } } ‘ 

record OF @aeeas 


WM. H. WILLIAMS, 


c 


r ? y yf pat , a % . yen i a. 
it was agreed DY the parties that a COpy OF sala bond, with Lune 


ae . . : ey - i “* . : 4 — " ; \ ‘ 
assignments thereof, certified by the recorder of Scioto county, Ohio 
} } : eo . , 
should be used In evidence in lieu of the original, and proof of thi 
‘ ] aa 
xecution of said bond was admitted. 
4 . _ , ] x cv , os ee — ; i ‘aoe 1 7 - 
There Upon the plaintif pS ln evidence a certain deed from 
4 
7 


David F. Heaton and wife, Mira S. Heaton, to Nicholas Long- 
26 worth, dated Peer 18. 1858 - to the introduction of which 


= . aAaot an , a? ‘cal Linatad tharat . 
evidence defendant, by his counsel, oObjecteda, and thereupon 

+} > e~onr Terri | | + id liect] ‘ rmitted eaid d oe 1) 
Lhe court overruled sald objection and pernmiittead sala aeea to go ln 
7 


7 evidence; to which ruling of the court defendant, by Lis counsel, 

CACC z te i] and raved that his exception be noted, which Was done. 
| ing is a true copy of said deed ofiered in evidence, 
which copy H was agreed by the parties should be usec in evidence, 
ution of the deed Was admitted. 

Deed. 

<now all men by these presents that we, David F. Heaton and 
Mira S. Heaton, of the county of Pike, State of Ohio, for and in 


ale consideration of the sum of f eight hundred dollars to usin hand 


of the city of Cincinnati, same State, the 


wwtenes ¥ 


iowledged, do hereby grant, bargain 
ie said Nicholas Longworth, his heirs 
ine-deseri bed real estate, situate, ly- 
Gel ». ()hi9o—that is LO say. Begin- 


ood a hickory, white oak, and black 
ion, Graham. and Massie’s survev No-. 
MeCall’s survey No. 
reolI norton 4. west 50 poles to a 
westerly corner to said survey; thence 
| lack oak, and hi ‘kory in said 
id MeCall’s survey No. 14303 
rs thereof north 41 west 94 
black oak on top of ridge, north 18 


cOr 1 top of ridge, north 
ko es Oo point ol a hill 
N 15886: thenee with sev- 
rth 7O” west 12 poles to a 
, ya poplar and black oal 
north Cyl Wesi yA poles toa 


poles toa double poplar on a branch, 
black oaks northeasterly corner to 
to said MeCall’s survey No. 14804: 
y and hornbe am ov side of a h il] 
MeCall’s servey No. 15771; thence 
\\ iDnud F&F. to cl W. oak corner to 
s survey No. 15251; thence 
oles to a black oak, soutl 
| line most westerly corner to A. 
thence with a line asact N. 33 
to survey Ti 15499: thence 
rs thereof north 45 west 20 poles to a 
es tO a blaek Oak, south 10 east 4A 
rh ¢ nad corner to A. DD. KkKendrick’s 
nee with several lines and corners 
LO a blaek oak and hickory, north 21 
(> west 24 noles toa poplar, south 
| east oV poles to a chestnut 
5 poles to two chestnut oaks, south 
ith 5 east 20 poles to t eae: 
les to a chestnut oak, south 36 east 12 
east 12 poles to a poplar, south O63 
dogwood corner to same and corner 
13736; thence with two lines thereof 
lar. north of east 16 pr les t tO A pop- 
sald MeCall’s survey No. 14805 
rth 40 west SS poles to two red 
; es toa hickory and dog- 


es toa poplar, beech, and samwood, 
; . 
two beeches and white walnut north- 


- thence with two 
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I obtained the deed from Heaton and wife to Longwort 


] 
aa ’ + t | : _ : 3 + ] _ "Aa 22IT Kr 4 
S hot then occupled, and none was occupies 
lat the parties were quarrying on. My attention was first called 


*f 
i 
Lh lary of tl} lain th | fron | , + — 
boundary Of the land 1h the aeeda trom eatoh to Longe- 


t.} ? f wlar ¢t la ft ‘ } »hy } ? ? Bek 4 , i { 
Worth, 10 ordel LO Plant a eo iV@n orehnarad ] OU! na en i Ih 
~ cn : 1? 
SAG qaeed this Was SOON aitel LY ¢ pougont 17 lohn i] i> 1] i lit- 
ia ia hii dale a eee } one ahd j in | = 
veyor, how aead, snowed me where the corner wa Lt had ahi 1nter- 
Soe P. ee Dn ee . 7 ee al ! ra = a ae, an 
View with Maio1 [). K. Heaton In bortsmouth apout thois time, 1n 
. | him lat ne | lay f 
which asKeCU him LO let LS bavo al i I L] | i‘ Sil 1) cl 
— : ly ] ] h i . } ] ‘ , . : 
plat of the land at that time, in which the corners wet e east 
‘ a f \ tl, , ’ +] *y ] | { } ] | i } | 
anda west on the northern vounadaary i} Si l ne I ‘ 
a ee ; a i eee oS eee Fm eS OC Wiaias 
ern poundary or the tract soia Longworth wouid run north of Vog 
HT] }] " y }, yYT> (i . y ' , | ¥ ’ j } , ; ? ’ 
OLIOW SNOWN Ih Uregory s priat Ld W 1 o | Lt 
Jine east and west 
oF r j } “ . a] —, | 
79) he title bond Was O1Vi 11) +4 | lL LODO 


west lines. I sold timber, tan-bark, locust posts, and hoop-poles to 
the Cast al d west lines Half the stone | V 1} sald Si 
and west line on Gregory’s plat and iks S 
70 deg. 25’ west to hickory and hornbeat thenee N. VW > poles 


} } °] ’ } } — AD, } 
tO Maple and pile Of stone, and then southwes| 5 poles to Adams 


ee Oe which will hereafter b Fe Sa See SENS See Pemee 
county imme, whieh will 1ereaiter pe dadesi@Vgnated as trlangie 10 aIs- 
S, N , Nero!) Ver TT?) BEB ryt j 7] } ! i ! t | 
pute. iNO person ever attempted to interfere With e south of thi 
' }_} | 


east and west line. | moved to buckhbhorn, near buena Vista, 1n 
} } 
I l 


to John M. Mueller, who occupied 5 years, from 1866 to 1871; did 


) i H i i 
, . e . } } | } : ‘ } 
not lease quarries ior a vear and Lnen teased them to the Vadens. 
Jar ; W Jar r} "aS Mm wren luorine the vear th anarrie were 
JATIIES ~- val VIS Was my AYXUILI RAUL LES ULES VCal LLit UiUAaAIT LE Its wos 
. < ’ - 

3 a : 1°) j : ; a — 
not leased : M. Cy, Nichols was NV agent Wwhlie Ll Was 10 Murope if) 
1666 & 15868. he first time | heard of a elaim south of the east 


. } ] Soe 
and west red line was about the time I purchased of the Agricult 
ural College. I claimed the land when | purchased of 


; | 

asked him repeatedly for a patent. He promised to obtain it, but 
failed LO do SOU. Atter his at ath cl} pli cd ror a pale It, DUI : i (| LO 
eet 1t, and then I bought of the college. After I bought of the col- 
lece I first heard of the deféndant Coan’s claim, about a month or 
SO before sult — brought. Cad ns then held Poss ssion under me. | 
had never before heard of Coan’s claims, but had heard that D. M. 
KIliott claimed the north portion of the tract under purchase from 


D. I, Heaton. I got the old 

oftice of the Agricultural Colle: y Maj aton nl 

plat I had at the former trial of this case, but have lost it sine In 
| 


that plat the northern boundary of Longworth was an east and west 
line. Shortlv before this suit I heard of Coan cutting timber 

2 : , 1 ? / 
36 south of the east and west lin: I had heard that D. M 


Elliott had eut timber before that tin | 
their lease: The conversation with Major Heaton was in 1857, about 
a year before his deed was made. I h wh ie coun 
lines CTOSSeS Dog Hollow. We began operating nn Dog tlollow in 
1864, below county line in Adams county. We worked across the 
county line in 1869. I know 3 lines of survey 15771. I do not 


Dern ang 


- schapemclchliabieha-mi asks MONIES SBE ns br ets a Be st 


JOHN A. 


et Slay GR SC NR I: Aerts A AS Oe Res rb EX. Hellen a Mitte & 


fis 
i 


Stee ee ne alr npn 
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whether my lessees have got off survey 15771 yet—can’t say. 
: ry and hornbeam corner to survey 15771; onee 
pile in county line, but never at point claimed as east 

tntyv lin TI peach chard was about 14 mile due 

| khorn, mv } lence, and not far from survey 15771, and 
t] d by defendant, between 3 black oaks, 
horn pe did fils caveat agalnst patent be- 
Orit e, but contested the title of the college. 

D. W. Elhott’s m at one time, but a few davs after | 
wanted to reseind, and I took my money back; this 

nD f th Ve which I wanted to buy of the 

~ 108 L] Wit ( lew and thought | would be 

{ Mn to tre coll Or if | had title to whole | 

SZ2UU TO A&OUYU Tor TIS ¢ m, bul lye elaim« d he eould hot 

{ Lna OUent nie ba a he money 1n a few days. 

lIked with S: ( er about the matter. lt worked stone 

n D Ho ross the county line while Mueller had the 


Nichols (M. ¢ I ve had erossed ‘the county line 
Dog Hollow in 1869. I have my doubts if my quarry 

) ort ¢ ) i —1) \” ¢ lov 71) Vet. 
G. NICHOLS, witness for plaintiff, being duly sworn, 

} ~ we 
veyor: I know Gordon & Heaton’s survey 15882: I was 
the fall of 1863: went in the vicinitv as an eng!- 
ulld a ra ad | inelined plane for Flagg. The 
Was bu it Trom 1 ()h10 rive to the mouth ol Dog 
We got timber in the vicinity where we built the inelined 
[| knew where thi unt e was between Adamsand Scioto 
3. IT wasin the. tv from 1863 to 1868 or 1869. Flage was 
. . during t IS tLlme I the east and west line on Gregory's 
We got timber for plat ar ck, ties, crane, ete., out of Dog 
vent up to FI ros i | n boundary the east and west 
. aa é 

erhaps over it. I neve il any one but Flagg claim land 
Hollow wh I was the The quarriesin Dog Hollow were 
ile I was there. on t mand side The peach orchard 
( dist L1i¢ south of S| 1 west line understood 
Elliotts that they h ight of Heaton the mght to cut 
nn the survey north of the ridge. I talked to Heaton to 
he had any stone land unsold - he said he had cood stone 


(cross-examined 


c> } } } 
i SAW oO Dine ‘ 
iV n ereek. Lo 
i] } } | 
rbidden. I bou 
} } } 
st line. In the la 


oo was over dividing ridge, 
ow over ridge—one north, the other north- 


? 
8 sa . bi aaa _ 
aton told me he had sold lowe pal t Ot sur- 
lines of survey 1lo/771. 


15882. which is on 


iKs corner to survey 
& 


tim ber upnall branches of Dog Hollow: Was 
i. - , } ? . : ~~. } ; 
mber south of what 1s ealled east 


quarriesin Dog Hollow were 
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in Adams Co.; they had not then reached Scioto Co: When the 


EMiotts were cutting timber in 1866 they infringed on Flagg’s land 
and cut two trees; I notified them if they kept in Elm Hollow they 
would not infringe on Vilage. [ did not know anything about the 
red line marked in Gregory’s plat; the east line was in thi 
oS quarries in 1868. I surveyed some of the lines of survey 
15882; began at most southern point and ran the lines bear- 
ing general course of northeast towards 3 black oaks cornet 


JosEPH M. SMITH, a witness for. plaintiff, being duly sworn, testi- 
fied as follows: 


lam a surveyor; knew the Gordon & Heaton survey 15882; ] 
once endeavored to run around it a 
survey. {i made my survey in 1874, May a 
the real measurement overrun original eal | 
Sine aetianens i ad emanate eas sete aa eieieenaaniiaes 
times as long as the original calls. I made a calculation of the con- 
tents of the survey according to my field-notes. I made 1,702 acres 
and a fraction in the survey. The original survey called for 400 
acres only. Before this time, in February, 1874, I made a survey of 
“gt of the lines of the survey 15882 for the Elliotts, David M. & 
Laban W. Mr. Bryan had been previously surveying for them on 


“ 


. ; } } 
Gls ise cosa aed aca on me to complete some of his work, 
° : - . . 4 . . ' > } } > 4 . } . 1 
which, by reason of other engagements, he could not do. I was not 


: ’ ] 1 i] 4 aaa : 
then In the Cin ploy ol fk lage plaintiff. iran the east and west line 


p>) 


q ‘nagorv’s Dl: “eae Senin peieeer i eee ty ald 
shown on Gregory's es at. Fhis line, when extended west from east- 
} . }: és } 4] at 
ern boundary, strikes the county line 22 poles north from where the 
county line crosses the left-hand fork of Dog Hollow, rolng up the 


holl« WwW. ‘There is no monument or object ail the point VW here the 
east and west line as then run by me crossed the county line. There 
was a pile of stones where the county line crosses the left-hand fork 
f Dog Hollow. . Treating the east and west line as the proper line be- 
tween Flagg and Heaton, Flage would have about 666 acres south of 


the line, the division line claimed by Coan running south about 723 


Re west. Coan’s line would give Flagg 510 353; acres south 
ov ( the line. Iam familiar with the quarries 1 Dog Llollow. 
Taking Flace’s line as correct the quarries are south of it; tak- 


Ing Coan’s line as correct the quarries are north of them The east 
ee | went 
to buena Vista to reside in 1874—April. Cadens were then operat- 
ing the quarries. I became Flagg’s agent ae aa have 
remained in his employ since. Fl was then in possession 
to east and west line. I first heard of a dispute a: gag steele 
as to Flagg’s title in the fall of 1885. Coan, defen: 
some claim about two weeks before this suit began. I had 
that David Elliott claimed that part of survey 15882 north of the 
black line claimed by Coan. ‘This was in Feb’y, 1874, and 
that time. About the time Coan’s claim was heard of by me he be- 
gan to cut timber on the land he claimed. He then resided near 
Vanceburg, Ky. He was there but once, going through [to| 
Vista. He said he was going to commence work on the land, and 
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line and with present east and west line. Heaton’s east an 
line calls for 330 poles. The black line of Coan’s is 31 
don’t know anything about the genuineness of Heaton’s ol 

Defendant objected to so much of Joseph M. Smith’s testimony 
tending to show that the lines of survey 15882 as resurveyed by 
witness were longer than the lines as called for in the original sur- 
vey, or that the said survey 15882 contained any lar; r number of 
acres than was called for in said original survey, which objection of 
defendant was overruled by the court, and sid didenwaalndiad 
to which ruling of the court defendant, by his counsel, excepted 
and prayed his exceptions be noted, which was done. 


l 
) a 
Li 


f 
] 
i 


Capt. CHARLES A. BARTON, being first duly sworn as a witness for 
plaintiff, testified as follows : 


7 


Have seen Ma jor Lleaton’s plat of 
writing. In his plat referred to the « 


— ° = Oc). | ' ee : ’ 
urvey L5S8?2 : Know nis han | - 


Pewee f 


lV sion 


the east and west line marked Flagg’ regory’s plat. ‘The 
name of Flagg was written on the plot south of th ine mention 

[| had charge of Maj. Heaton’s papers at one time, and found thi 
plat about two vears ago; the plat was here on last trial of this 


O . a 
oD ‘Om * 4 roa 7 } She ? y Tes > Pony 2 »y* | ‘,1y} } }y*\” ‘7 y* | 
Cause . Lt WAS ¢ it 1eI Ot} V ¢ i OTN Ol fay) Pape Fé CLiih C4 Sul Ve wun a : 


é 
am connected with Ohio z ericultural and Mechanieal ¢ oO1iece. 
— ; . 1, ek. ae ena, | ie! Te 

have surveyed th is Survev: tne 11nes actually run are usually 

va tel, ie Per Ce ee 1 oe oe 7 é 
double the leneth Oo} lines as called tor In the surve Lilel Isa 

eae, Se i aia ] 
very harge surplus ol land in the surve\ the entry S (0) 
: oS > . > : | . 
acres, which is the original quantity 
4? Cross-examined: 
} ; 2 ee ne ere! Pee i ss. 1 4] 
I made a map of this Seloto county, QO. | never estimated the 


" } . f : 4 " “ > _% “. oo cr as 6) p > 7 , ; ? ; i | . a " , 
nhuimvel | O1 acres in the survey LoSS2 or ealeulatea the same from 
. : ] 4 abs , + ] +> ’ ij . 
the orig inal field-notes of survey ana Cannot say whether a comp 
] 


. “ee . f ] . lania4 
tation from original field-notes will make the amount so calculated 
400 acres or not. The outside boundaries of survey 1o882 ar 
| er « . , . > emery ee wavtat ate * ih | 
older surveys than 15882 on every side except on the north 


survey bounding survey 15882 on the north is more recent than lt, 
and is oO 15589; survey 15882 includes two or three other 
surveys, not bly two shown by the map of Se ioto. count Vy and both 
having the scaca aaa: sce 15386, one calling for 180 and the 
other for 150 acres. These two surveys, though having a higher 
number than 15882, are in point of fact ol 
this, my testimony, a copy of the map of Sei to Co., showing sur- 
vey 15882 and the surveys adjacent, includ 
having the number 10886. 


surveys. | attaen to 


—) 
—_ 


Ing the two surveys, each 


vitath tenes bill of exceptions.) 

ADOLPH CADEN, a witness for plaintiff, being duly sworn, testified 
as > a Ss: 

I am one of the Caden Brothers, lessees of Wm. J. Flagoe. in tl 
Dog H lollow quarries. My brother. Gustav ( aden. and myself have 
worked these quarries since March. 18738. Before that time t 

] ] 


Icy 
were worked by W. Lewis Caden and Wm. Caden. Flagg had land 
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et 


Ans. No, sir; I don’t know nothing about th 
2d Q. At the time you got the timber off the land was there a 


quarry In Dog Hollow? 
Ans. Yes, si 


} , . . 
od @. Is the quarry spoken of by you in your answer to question 
. S . “ * 
= , +] , ) 1] ae 
5 the one that was in Doge Hollow ? 


a . oe oe 
Ans. Don’t know exactly where the Co. line is 


= 4 ’ s% 
ith @. At the time you got the timber of Flag@ was the stone 
- y YT ) 
quarry operated in the southern part or end of Dog Hollow ? 
4 s ‘ F 
\ , . \ . t . i4 | ne } } 7T? 
JATIS CS . at was operated On tine ib-11h) nel —si(i¢ cl Vou TO Up lt ts 
=) , 
pOLlLlow. 
. ] | Pale ide > . > " ¥> . r. i] . =o . > ad, 
Oth \. Was it operated nearer Buena Vista than it now Is 
Y . 1° ’ . : , 
a :, } — ' 
Ans. Yes: they go a little further from Buena Vista every yeat 
— . = ; } }° . ’ } } . - 
ith @. Do you know where the south line of the land in contro- 
: ] ) ¢) 
Vers IS .0Cated 


Ans. I don’t know any line at all. 

Sth (). Was there any of the timber mentioned by you in this 
deposition cut on the east (or right-hand side of Dog Hollow a: 
» the same)? 


v0 U 


Ans I don’t bell 5 a iain: |e alas itt P -Tr | ae lon’t he 
AANIS. aon t be] leve tnere was anv cut as recoiieect—aon t JQ- 


lieve any was cut on the right of the hollow. 
{ +] + . Tae er a ee, Se = Ba. -e 
LS 9th Q. Did you eut any of this timber near the right side 


of Vastine Hollow as you go up z the same‘ 
Ans. We cut in between Dog Hollow & Vastine Hollow and the 
heads of the runs. 
LOth Q. Was most of this timber cut in Adams county? 
Ans. I can’t tell; | suppose there was the most of it in Adams 


l a See : —— 
11t! (). Do you know where the corner called the apie and pile 
of stone corner is? 


Ans. No, sir; I don’t. 


ry? 


he foreging was all the evi lence offered by the plaintiff in open- 
ing his case, and thereupon the plaintiff —_— his case, and the de- 
fendant proceeded to introduce his vide} as follows, hereto 


ist. An exemplification of Virginia land office exchange mili- 
tary warrant No. 494, for 500 acres, cert | 
tion from the Commissioner of the General Land Office at Wash- 
ington, D.C 

2nd. A literal exemplification of entry No. 15882, dated Decem- 
ber 18, 1849, made by Joseph, Sarah Ann, and Margaret b. Gordo 
and Daniel F. He: aton, asslen: lee, on the military warrant No. 494 
before « —" d, from the office of E. P. Kendrick, surveyor for the 
Virginia military district in the State of Ohio, and duly certified by 
said sur veyor as such exemplification. 
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Land Office Exchange Militar y Warrant No. 494. 


To the principal surveyor of the land set apart fn thin elle 
soldiers of the Commonwealth of Vir 


rg inlia : 


This shall be your warrant to survey and lay off 


iy O It) OLE OFT INnore 
— othe a ] , a } 4 > } 
irveys for Joseph Gordon, Sarah Ann, and Margaret B. Gordon, 
a ] , . } : "Ta. | 4 7 ae ’ > : i cars ic . } ] : 
ehildren aha heirs ot rahees sasircraes Oi ithe chliidrenand helr- 
S Ton oes , 8 ‘ ' ’ ; oe : ] ] . 
at-law ol John Gordon. the « nly hel cheney er eal (j nelr 
i eT > oOo cn m . ‘ +] + & oa , % " } a) yi ] atte sy ¢ 
Hers or assigns, the qua ntit Vy pe Live 1undred aeres of ana Que UNtLO 
aid aa un ae a 2 ee .. aaal ; 
the sal re IVS 10 conside it] 1On Ol the said iLhomas Wordon's services 
: » ti ’ 7? ' ., » FF 5 ? ; > Pmiee aa ] ‘’ 7 } : 
ior three vears as lieuténant O} CaValry In the Continental ime, acree- 
? 7 = = £% . ‘ } ° } ] . | 
ably to a certificate from the Gove roor 1d counecli WHICH Is ree Gi 
: : ‘ 
1nto the iahnad ofhee. 
on ; 3S poem By * ] eal im a a ,° 68 gl ee 
(siven under mv hand and the seal of the said omee this loth day 
. } } } = on 7 > als 
ol June, ae thie Year thousand Civil hundres ind ro] 
y 1» a | I> 
| L. s. | S. H. PARKER 
7? ¥ 
he Ly. SG, 
QOUU acres. 
Z ‘ es 7 \ l_ > & | ; _ 1)? rt] 
(Endorsed :) In pursuanee O} an advice ( counell | eertiry that 
this warrant has issued in conformity with laws of Virginia 
+3 - y 7 ee : ] + A, i or 
>| In toree pri ior to th le Cesslon DV that state of. her western iands 
: 7 ‘ {° ] ? ] ’ 
to Cong! ‘ess, ae hnermore ceertly that no otner warrant 
has iss | ued from the ok ae V7 olnla (Jil ACCOUnL O} Ling Services 


of the wit thin-mentioned ‘Thomas ( rordon., xcept warrants NOs. S425. 


3 , “ RE Se E : a ; %y AY ;nN2T 2 ; : ; : 
of which this is in part an exchange wW t, NOS. 54Z0 ;and |; SObob and 
exchange w'ts Nos. 492 : 


} ‘ . 2 } : , y Oo” 
and 493, which are in part of wt No. 8425 
i 

" i) . ‘ ‘ } \ = 
and that no orant has issued on 


4 
ii 4 


ed 


is warrant. 

Given under my hand and the seal of the said off 
day of June, 1840. 
[L. s. | S. H. PARKER 
Reg. L. Office. 


LS49, December Sth. No. Loss 22. 


is, 7?) 
bch il 


Joseph Gordon, Sarah Ann and Margaret B. Gordon, and David 
I’. Heaton, assignee, enter 500 acres of land on a military warrant 
(exchange) No. 494, on the waters of Lower Ohio Twin creek, begin- 
ning at two poplars, corner to James and Heaton entry No. 15881, 
and corner to Obannon, Graham, & Massie’s surveys Nos. 2459 and 
2558: thence southwesterly, binding on said survey and on Martin 


Maddon’s survey, No. 3091, to two sugar trees northeasterly corner 
to last survey; thence north so far that an east line will 


strike the 
N. W. corner of said entry; thence south with a line the 


reof to the 
beginning. 


' 
; 
a: 
is 
€* 
u 
ay 
4, 
BI 
H 
i 
8 
fi 
; 


Surveyor’s office for the Virginia military district in the Sta 
Ohio. 


[, Eleazer P. Kendrick, principal surveyor of said district, do cer- 
tify that the above entry, No. 15882, for 500 aeres is a true 
from the records of this office. 

Given under my hand and seal of office, at Chillicothe, this 4th 


JOHN A. COAN VS. WILLIAM J. FLAGG. 
day of January, 1876, and the 99th year of the Independence of the 
b. a] KE. P. KENDRICK. 


DEPARTMENT OF THE INTE roa: 
GENERAL LAND OFFICE, Dec. 7 


* : 


ernie slo 
] 


> 4 De ta — : > f° \ ' 
pDurdott, VOMmMmMIIssloner ol the (7ene 


as al ] i ia Be ] 
fi io Here VY certlily nat the anne ee ee iiteral exem- 
pDiineations o§ two(z;surveys, No. 158. una led on Vi rginia 
| a “4 hy Seneeer - 27396o FY ( Laah | TT ro _ ) y } 
xchnanve milliltary warrant No. A494. era tate SUrVeVS 1 the Va mil. 


iA-« 


ees “a < 
} ‘ 1 | ,IC THIRD 
10, are on file 1n this ome 


] a ee , | . — ;' a , 
In testimony whereof | have hereunto si ibseribed my name and 


. 
} ] 2 oo } eS 4 , c y ~ rot : 
ed the seal of this omece to be affixed at the city Oj \\ ashing ton 
’ , 
ie day and year above written 
| . 8S. BURDOTT 
i ». S. ? % yO) ‘ 
i (Jifil ISSLOTLCT OT Lfie (+ neral Land C/iiice 
a 
NSN) 


en - ~— 29 é ga sy rs? ee ’ 
ey pi it see orlgo inal Dill oO} exceptions. 


Surveyed for Joseph Gordon, Sarah Ann and Margaret B. Gordon, 
h Irs. and David ht, Heaton. assignee, LOO acres of land on part of 
military Warrant No 14 (exchange). 379 acres for ; sald hel airs an d 
25 acres for said Heaton, on the waters of Twin creek, a branch of 
the Ohio river, Scioto county, O., beginning at a white oak and dog- 


wood, most northerly corner to David McCall’s survey, No. 14805, 


°o 


on Middle Dry run, a branch of said creek; thence north 40 deg. 
east 157 poles toa ] 


poplar, southwesterly corner to David MecCall’s 


. 
: ‘> ‘enn a ’ ei 7 " Te, . ‘ . » 
urveyv. No. 14804: thenee with two lines and corners thereof north 


17 deg. west 45 poles to three black oaks, north 55 deg. east 18 poles, 
ossing branch to a beech and ash, north 11 deg. east 100 poles to 
white walnut and elm, northwest corner to David McCall’s survey, 

Vo. 18117; thence with a line thereof north 22 deg. east 6 poles, 

crossing a branch to a sugar, dogwood, and beech, N. W. corner 
thereof, and\corner to Farrow & Heaton’s survey, No. 15888; thence 


with a line thereof north 54 deg. west 80 poles, crossing same branch 
to a poplar and maple, most southerly corner to | een & Souther- 
land’s survey, No. 14778; thence leaving the same west 200 poles 
oa whi ind stake 1 he county line between Adams and 
Scioto ; hts with said sane th 138 poles, crossing several 

Oo branches tO a stone see 1 lef {t- h: ind branch of Dog Hollow, 
most northerly cor ner  McGilis.caeen No. 15771: thence 

1 two lines thereof south 52 deg. east 30 poles to a hickory and 
iornbeam on rigger: th 55 deg. west 100 poles, crossing 
several branches to awhite oak, corner to same and corner to George 


Crawford’s survey, No. LDZel : thence with two lines thereof south 
45 deg. east 56 poles to a black oak, south 54 degrees east 135 poles 


to a white oak in said line; thence leaving the same north 57 deg. 


eASE 45 poles to two red oaks and a beech N. W. corner to David 
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McCall’s said survey, No. 14805; thence with: a line thereof north 
00 deg. east 15 poles to the beginning. 
April 10, 1851. 
D. F. HEATON, D. VS. 
C. ODEL. | 
R. ODEL. 
Go & 


Kx’d and recorded December 23, 1851. 


Surveyors Office for the Virginia Military District within 
State of Ohi 


> re ; oe 5 ee aa . . 7 2 e 2s Sas Bog at Ps % - 
I, Eleazer P. Kendrick. survevor of said military district. do cer- 


tify that the warrant Ex. No. 494, on which the above survey No. 
— for 400 acres is made, is In my possession, not satisfied : <a 
the e try On) whit ch Sa uid SuUrVveVv Is fo. Li) ded Was made sin ce Ma 

1807, cd that the above-described | ind is not surveyed west of i 


boundary line run between the source of the Little Miami and 
Scioto rivers, established by a law of the United States, nor on any 
land previously ‘surveyed as land of the United States. 
Given under my hand and seal of office at Chillicothe t 
day of December, 1851, and 76th year of the Independence of the 
United States. oo | 
rt. & K.P. KENDRICK. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, January 6, 1876. 
I,S. S. Burdott, Commissioner of the General Land Office, do 
hereby certify that the annexed are true and literal exemplifications 
of certain — in relation to the title of Virginia exchange mili- 
tary land warrant No. 494, which papers and warrant are on file in 
this office. 


a 
Ip toe 


In testimony whereof I have hereunto subscribed my name an 
caused the seal of this office to be affixed at the city of Washington 
on the day and year above written. 

[L. s. ] S. 8. BURDOTT, 


. . 2 Z ? Ph 4, 
Commissioner of the General Land Office 


Memorandum of an agreement made and et! C — into between 
Joseph Gordon, Margaret BL. Francis and her husband, Henty Fran- 
cls, and Sarah Ann Dawson and her husband, saa H. Dawson, of 
the State of Virginia, and David F. Heaton, of Portsmouth, Ohio, 
witnesseth: That the said Joseph Gordon, Margaret b. Francis and 
Henry Francis, her husband, and Sarah Ann Dawson. and George 
H. Dawson, her husband, being the rightful owners of exchange 
military warrant No. 494, for 500 acres, issued to them by Virginia 
for the Revolutionary service of Lieutenant Thomas Gordon, and 
the said Heaton being a deputy surveyor of the Virginia military 
district in the State of Ohio, and the first-named parties being de- 


o—214 
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ous of having the said exchange warrant located, surveyed, and 
ted upon some of the land in said district, do, by these pres- 
enali Ma agree with said Heaton to locate, SsurVey, and 


to be patented to them three-fourths of the land due them in 
? 


. = on. eae i ' : 

i the sala warrant, and to asslgn LO him all the residue O} 
? ] . . > * 
warrant r land lo ed 1n virtue of it 


a 

[In testimony whereof the respective parties to said contract 
hareatl YT, c if a | oe ae va. aftix their seals this 1St] 1. y 
nereuntod Set boner Hbands and aitlxX Lhell CaiS tnis tL } Gay 


JOSEPH H. DAWSON. 
SARAH ANN DAWSON. 


“m L. | 


‘SEAL. | 


\ ese 
FRANKLIN TURNER 

Vi randum of an LoTeehi¢ nt made and entered into between 
Gordon and Margaret It. Francis and Henry P. Francis, her 


iusband, of Lewis county, State of V irginia, and David I. Heaton, of 
Portsmouth. Ohio, witnesseth: That the said Joseph Gordon, Mar- 
2 art the rightful owners of 
ireinia milit < 194, for 500 acres, issued 
» them, the said Joseph and .Margaret R., in part for the revolu- 
i 4 10) lon, and said i leaton be- 

of the deputy surveyors of the military district in Ohio, and 
desirous of having their interest in the warrant thereon 


by thes pre nts el ploy sald Heaton LO locate, SUrVCY, 
patented to them their interest in the aforesaid war- 

for his services in locating, surveying, and procuring to 
itented to them their interest as aforesaid they agree, respect- 


17 —— | ae ‘ry : re Did. 
LO allaw to him. Lne SAald He aton, one-four th of said warrant 


. located in virtue of it so soon as he secures to them three- 
patent; he is to have the remainder for his trouble and 

xpenses in the aforementioned locations, WC. 

under our hands and seals this 16th day of May, 1849 


| 
EPH F GORDON. [ SEAT. | 
GARETT k. WR i [S [SEA 


value received we, Henry P. Francis and Margaret R. Fran- 
| late Gordon, assign to David EF. Heaton one hundred 


ae — £ of : . — , yy T 
and twenty-five acres of Virginia military land warrant No. 
14 P . } .— e. : &F : os : . : : j ; ae 
194, exchange, issued in favor of said Mare raret, together with 


seph F. Gordon and Sarah Ann, as heirs-at-law of Francis Gordon, 
dee’d, for 500 acres, which, together with one-fourth of said warant 
heretofore assigned to said Heaton for his services in icant and 

irveying the same, disposes of the whole of our interest in said 
warrant to said Heaton, being the one-third part thereof appropri- 
ted in entry No. 15889 a i t be jssued in his 
atea 1M CNntry INO. 1VO04, ANA Aesire that a pate nt pe msuea 1 Is 
favor accordingly. 
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Witness our hands this 14th da Ly ot January, LS5S8. 
HENRY P. FR. 
MARGARET R. 
Attest: 
TIMOTHY McCARTHY. 
MICHAEL McCARTHY. 


For value received I assign to David IF’. Heaton one hundred and 


twenty-five acres of Virginia military warrant No. 494, exchange, 


issued in favor of Joseph IF. Gordon, Sarah Ann and Margaret R., 
heirs-at-law of Francis Gordon, dee’d, for 500 acres appropriated in 
entry No. 15882, which together with one-fourth of said warrant 
heretofore assigned to said Heaton for his services in locating and 
surveying the same, disposes of the whole of my interest to said 
Heaton in said warrant, being the one-third part thereof, and desire 
that a patent be issued in his favor. 
Witness my hand this 14th January, 1858. 
JOSEPH F. GORDON. 
Attest : 
L. GC. HEATON. 
JAMES JONES. 


LeonrpAs C. Heaton, a witness for the defendant, being sworn 
and examined, testified as follows: 


Iam ason of Major Daniel F. Heaton and was executor of his 
last will and testament. I am acquainted with survey 15882. I 


had charge of my father’s p pers a eter his death. Ihave seen 
Od what purported to be an assignment from George H. Daw- 


son and Sarah Ann Dawson, his wife, of their entire interest 
in survey 15882 to my father, David IF. Heaton. It was in exist- 
ence at one time, but alter my father’s death I never could find 
[ know that my father claimed that he owned all of survey 15882, 
ind was such owner at the time of his death. 


Cross-examined: 


Capt. Charles A. Barton had cha Ura e of ny father’s papers for some 
time after his death, but he could never find assignment from Daw- 
son and wife to my father 


Capt. CHARLES A. Barton, being recalled, stated that he had never 
seen the Dawson assignment among Major Heaton’s papers. 


The defendant further, to maintain the issues on his part, offered 
in evidence the following documentary evidence 

1. The nine: of the will of Major David F. Heaton, formerly of 
Se 10to COUNLY Ohio, toget ther vith the probate thereof from the pro- 
bate court 3 Scioto county, O. Said will was executed 12th of 
August, 1868, and admitted to probate in said court November 11th, 
1871. 

2. The record of a deed from Leonidas C. Heaton, executor of the 
estate of David F. Heaton, dee’d, to one David M. Elhott from the 
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O.. said deed being dated March 


* 


ne re eord of Q cle ed from David M. EK] hi lott to the nome 


} 
i 

] ‘ ' : + } wre x, cy 4 Rs 
John A. Goan. Irom the reeorders office of Selcto county, O., 


d being executed September 15, 1874, and recorded “ph 


, 2 ee 5 | - *« | ] << ine ° poy _ e 1 ; M *4 »7* 
11d Will and two deeds are given, foliowlng 1n the orde1 


Pads, 4 ; | Pe i , v7 ] j j oe d» ik y . cr 
14 ati ) Da 0 i Hi 4 OV) Lie r Sea. ANG Probat Phe réeof. 


the Matter of the Estate of Davip F. Heaton, Deceased. 


y H }} 
} lj 
é ‘ ; 3 


Y purporting to be the last will and testament of 
Heaton, dee’d, was produced before the court, and there- 
C. L. Conway and Jordan Vigus, the att sting witnesses 
per W1 | sworn according to law, tes- 


: ; aed, ‘ . e , . 
the aue ind iegal execution of the same, and their testi- 


} } ; ° 
- Ul na ed, and the court, being satisfied 
. - } : 
| testi d paper writing was duly and legally 


; ; } a) j j 4] to 4 3 — Ss , ] " ; sa 

t and that at the time of the execution thereo!l he. the said 
. c..1) a ee oe ] ] a 
Heaton Was OT Tuli ave anda OF sound mina and memory, 
ager any restraint, and that he, the said David I’. Heaton, 


et ee OE Ee aS Se any ee ee ee. eee 
gd. itis ordered that the said tast will and testament oi the 


’. Heaton, dec’d, the testimony, and this order be re- 
he record of wills for this county 
Will 
as it is appointed once for man to die, and no man know- 
lay nor the hour thereof, a prudent regard for the interest 
fare of lis posterity fr quently required that he should make 


ifiec disposition of his estate, by will or otherwise, different 


ie common course of descent as estal blished by law: and 


' a c wa j aint : 4 Uke , : — 2 , ° 
i am satisned that. owlnge to the Comp ylieat ed state Of Mv I1n- 


certain waste and unprofitable lands in said county and 
e and other famil\ — connected with the interest of 
| 


Oo may come aiter me. th t | shi | ildn rakean d execute a wil 


« 


imed, to execute my said will and settle up my said estate 


itory devise with a a to ‘ae my executor, hereafter 


2 &s eC expense as practicable without th 1e inconven- 
e and trouble of applying to the courts for authority to 


nds and other matters connected therewith: Therefore, In 


ation of the foregoing premises, I, David F. Heaton, of the 
ortsmouth, Scioto county, State of Ohio, aged seventy-six 


rn at I<enton’s Station, Mason county, Ky., on the 30th of 
of sound mind and memory, and capable of trans- 


iil my business affairs, do by these presents make, ordain, 


SD hari 


JOHN A. COAN VS. WILLIAM J. FLAGG. of 
publish, and declare in my own handwriting, without the aid and ad- 
vice of counsel, this and the following to be my last will and testament, 
revoking all others—that is to say: First, That after my death tha 
all my just and lawful debts be fully paid, if any should be due : 
unpaid, not owing anything at this time, and that after the settling 
up of said estate by my executor, hereinafter named, and paying up 
the legal costs and charges thereof, I divide the residue and 
mainder thereof into three equal parts or moieties, which | give, 
devise,and bequeath as fol lows—tbat istosay: First: I give, devise, 


: } 
le One-third 


and bequeath to my wife, Mira S. Heaton, the on ird part of my) 
said estate, together with an annuity of twenty dollars per annum 
for and during her natural life,in lieu of dower. Secondly: I giv 
devise, and bequeath to my son, Leonidas C. Heaton, one other 


bivse : oe oe oe os eae eee we oe vitaliel 
third part Ol 11) \ said estate, tomvetner with the revertionary interest 


f . ; ‘) ‘ ' 4 ’ : : n ‘ — ' i a . 
of, 1n, and to the dower estate of my said wif iter her death, 2 li 
va } 7 me 
and requeathed to her in lieu of dower, whether. she a 5 UT} 
— aa ’ . ° | ] =e v . bial : . a t , 7 ee — , oe Rel . ‘> oe Os 
this Wlil or not: also give and bequeath LO MY Salad Son Wy ileralry 


= -_ : ° a ate is eS as "ea 
Ol books. consisting O} lay , Istory, DHIOSOPHY, meqdicihe, poetry, 


astronomy, and other miscellaneous and humorous works, and to 
him, his heirs and assigns, forever. Thirdly: I give, devise, and 

bequeath to my grand-daughter, Katie Mary Heaton, the onl) 
60 daughter of my deceased son, Ossian 8S. Heaton, the other one- 


third part of my sald estate, to her and her heirs and ASSIONS, 

forever. And | hereby nominate, constitute, and appoint my said 

son, Leonidas C. Heaton, sole executor of this my last will and testa- 

ment, with full power and authority to sell all or any of said estate 

real and personal, which he may deem necessary and proper, and 
7 


, es ae p ss ee } ] : ee i . 4 all 
forthe benefit and lnterest oF himsell and codevisees and legatees, and 


> ‘ ae od . 1 , : } ae = 
for the purpose of raising funds to liquidate any just or legal claim 
i <>? i ‘ a is <) 
that may be presented for payment, 01 for the purpose OF delraying 
. . | . 


i ~ " . . . > ] . + Pe . i : cy ‘? 
the ( es apc 1h) the mMahagement and settling up of said estate, at 
< < i 
priva te or put lie Sa ile. as hel nay deem proper and best. And, nav- 
ing full faith and confidence in the honesty and inteeri 
. . - - " a. ] eh {"; " : } 7 + = * 

SOn, [ hereby authorize him immediately after my death to take 
: . rn n . = o “17 

upon himself the 3 ofhice and quties OF executor Of this my itast Wwltil 

} 

° ’ } . ‘ ward y 9 . + . ; ++}, " | 
and testament, without giving any bond or security for the faithful 
discharge ol the dutie ‘Ss the reot. 

. 4 all } } =» oyil 
In testimony whereof I hereunto set my hand and seal this 12th 
day of August, A. D. 18586. 


JORDAN VIGUS. 
C. L. CONWAY. 


ryY a2 . 
(Testumony.) 


) ] ‘ 
ropate Court. 
STATE OF OHIO, 
Scioto County, 
‘Cc r y  } 7 17; “TIS : eo : j . . ] : . & my 4 —-e , 
C;, I. Conway and Jordan V igus, ol lowtu] age, being first duly 


sworn, deposeth and say that they saw the said David F. Heaton, of 
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county of Scioto, execute the paper writing hereto attached 


< 


rporting to be his last will and testament, and heard the ye: 
AVI HY, Heaton aecknow l¢ dee the same to be hie last will and tes- 
ment. Afhants further say that they signed their names as attest- 
witnesses: na afhiants furthe Say that at the time of the 
ition of said last will and testament by the said David H’, 
Heaton he he said David | Heaton, was of full ave and oO] 
sound mind and met ry, and not unde rany restra nt, and 
Lnoat Salad David H [ Snow di eased. 
C. L. CONWAY. 
JORDAN VIGUS. 
Sworn to and subs O irt before me this llth day 
r IN ember, A. D. 187 
‘i HOME ae 
[) 
Know all ney by these oe sents* that g leonidas HH Heaton. of 
city of Portsmouth, Ohio, as executor of the estate of mnie IH 


| 
| convey to the said D 1 M. Elliot, his heirs and assigns, 
orever the following tract or parcel of land lying and being situate 
id Seioto county, and in the Virginia military district in said 
f Oh to wit: Beginning at an elm stump south S82 west 57 
, i 


Ai Lait 


th one line thei f south 14 deg. west 2934 poles to a dog- 
and two chestnuts marked for S. W. corner to same and COTr- 
Heaton’s survey 15882: thenee with one line thereof south 

| s to a beech and oak ina branch N. E. corner to survey No. 

U4 thence with one line thereof south 60 deg. oo west 42 poles 

to three b. oaks on top of ridge N. W. corner to same; thence south 
a di og, D5! west 216 pol S ere ssIng several br ral che 7 and rida S, LO a 
on the west bank of ravine 10 poles oak of a branch of Dog 
Hollow in place of [a] hickory and hornbeam, east corner to survey 
No. 15771; thence N. 52 west with two lines of 15771 41 poles, cross- 


oy 


62 low north corner to same survey; thence south 493 deg. west 


60 poles to a stake at intersection of same line with the line 
of Sciotv and Adams county; thence with said county line west 33 
x, west o00 poles to a white oak, corner to survey No. 15889 ; 
thence with line thereof east 212 poles to a poplar ina field S. W. 
corner to 14775 and N. W. corner to survey No. 14986; thence with 
veral lines the reot sc uth 30 di Oo, €ast Ste poles to a ful in a field 
thence south 27 deg. east 64 poles to a stone in place of R. O. and 
hickory; .thence south 40 deg. east 50 poles to stake in place of 


uble lynn; thence south 382 deg. 60 poles to-a stake in field; 
nee south 42 deg. east 26 poles to two W thence north 57 


i 
ast 14 poles to two W. O.’s, N. W. corner, to survey No. 14886; 


a were CeRRE 
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thence with two lines thereof south 72 deg. east 25 poles to B. O., 
ches. O., and spruce pine; thence south 40 deg. east 92 poles to the 
beginning, containing one thousand and four (1,004) acres, more or 
less, being part of survey No. 15882, and all the estate, title, and in- 
terest of the said Leonidas C. Heaton, either in law or equity, of, in, 
and to the said premises, together with all the privileges and ap- 
purtenances to the same belonging, and all the rents, issues, and 
profits thereof; to have and to hold the same to the only proper use 
the said David M. Elliot, his heirs and assigns, forever. And the 
said Leonidas C. Heaton, as such executor, for himself, as executor, 
and for his heirs, executors, and administrators, do hereby covenant 
with the said ] avid M. Elliot, his heirs and assigns, that he as such 
executor, [is] t e true and lawful owner of the said premises, and has 
full power to co ivey the same; that the title so conveyed is clear, 
free, and unincumbered ; and, further, that he will warrant and 
defend the same against all claim or claims of all persons whomso- 
ever. 
In witness whereof the said Leonidas C. Heaton has hereunto 
set my hand and seal this 15th day of March, in the year 
63 of our Lord one thousand eight hundred and seve sas aes ir. 
LEONIDAS C. HEATON, [seat. 
As Executor of the Estate of David F. Heaton, Dee 


Signed, sealed, and acknowledged, in presence of us: 
W. H. REED. 
AARON NOEL. 


THe STATE OF ONTO, | 
County of Scioto, } 


r a AS) ° 


be it remembered that on the 6th day of June, in the year of our 
Lord one thousand eight hundred and seventy-four, - “fore me, the 
subscriber, a justice of the peace in and for said county, personally 
came Leonidas C. Heaton, as such executor, the cumin of the fore- 
voing deed, and acknowledged the signing and sealing thereof to be 
his voluntary act and deed for the uses and purposes therein men- 
tioned. 

In testimony whereof I have hereunto subscribed my name and 
affixed my official seal on the day and year aforesaid. 


! W. ELLIOTT, J.P. [seat] 


Received and recorded September 15, A. D. 1875 
H. rs T OWNE, 


Recorder, S. C., O. 


The above deed is a true copy of the orig nal deed from Leonidas 
Heaton, ex’r, to David M. Elliott. 
Witness my hand and the seal of the recorder’s office, at Ports- 

mouth, Scioto Co., O., December 20, A. D. 1877. 

iL, 8.| WILLIAM H. WILLIAMS, 


Re C., S. ( i () 
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hereby reserves a lien on the within-descril 


- 
ior 


] 
Loe 


ed land 

money thereof, which at the execution of this deed is unp: 
[In witness whereof the said David M. Elliot has hereunto set hi 
hand and seal this 15th day of Sep in the year of our Lord 


ot 
i Le Wn 
one thousand eight hundred and seventy-five. 


\ ] . 2 
titer. 


Pam) 
DAVID M. ELLIOTT. |SEAt.| 
1° } } } } 
pignea, sealed, and acknowledged in presence OF us— 
H. McCALL, 
N. K. McCALL. 
di = a ‘ ) ) 
HE STATE OF OHIO, | 
' : oi) > SS 
f ounty O} sczioto. j 
> ‘ :; ' ; } a | a. f 
be it remembered that on the 15th day of Sept., in the year of 
: r | ry] t | ] } |} ; | | ly ar t -— a e . 
Oul sora one thousand ¢ ont hnunares and Cvehnty-lve, oerore me, 
} . . : . ’ ° ’ 
the subscriber, a Justice of the peace in and for said county, person- 
} ; 5. "ete ‘ or ° c 4 Rss a 2 eee 
ally came David M. Elliott, the grantor of the foregoing deed, and 
I ow ort. eee 1d sealinoe t) ee ee hi ER 
rat Khnowleadaged Le SIESNINE ana sealing thnereot to ve His voluntary 
+ ] 7 Q j : } . ' : + v 
act and qeed, tor the uses and purposes tLhnerern mentioned. 
| tocty whereof I have hereunto 1 | ribbed) m 
‘ + j y a \ a ¢ | 4 4 ‘ > | si ¥ 
I testimony Voereol LivVé Cunto supscerived } 
+f? , . - } 
66 name on the day and vear aforesaid. 
q . 7 y)> 
H. McCALL, J. P 
reat ’ | . c » 3 + | } . 
Che above deed 1s a true copy of the original deed from David 
~ }° y ‘ = © ) 
M. Elliott to John A. Coan. 
ye ’ } } - ’ . 7 . . + ) 
Witness my hand and the seal of the reeorder’s office, at Ports 
mouth, Scioto Co., O., December 20, A. D. 1877. 
W WItTtqtTa 
eu es WILLIAM H. WILLIAMS, 
Ree S. # () 
| % ? . >} r> q rate —_ 9 * | ] {* > | | il 5 : ] 
OTHIN 3. GREGORY, a witness for the defendant, belny SWoOl And 
examined, testified as follows 
7 . . ] — + a ’ . 
lam: rveyor Dy proression. | have been county surveyor for 
. } ? } 1 ; its 
three years last past. I surveyed line separating the north part o 
’ 3 , me + ’ 1 ) t ) } | } — ’ 
survey 1050 from the south part, and velhe hes 1h aIspu 
b 1S/ 1c] t ¢]} ’ ¢ ta fend { . 
October, 18/6: did the same at the request of defendant erelin 
} ? ] mi ; > mA ‘ j > , > ee , 
but gave the plalntiil or Als agents notice of the time orf survey pul 
* . , } ’ a7 | . PM. 
suant to law. In making the survey I had with me the follow . 
' 1 fald ; ey) Cal any Sere } ;, 
deseribed Wweiag-notes L¢ aid rit lst Il La 1) es or tiie Ol Oibal Li 
- } r t 4 } ? tn asl 
vey 1los3S2: Znd, held-notes of the deed fron David | Lea 
re } ‘ ] ‘ } H eo 
Nicholas Longworth hereinbefore referred to; 3d, the field-notes ot 
] ; : ] ] | > . ' 
the deed from the Ohio Agricultural and Mechanical Colleg » the 
. 58 oak & 4 7 tae . ‘ate . " .. “ .4 7. 2, cre 1+) +4 rR 
plaintiff, \\ liilam J. I: avo, covering the same survey: 4th, neld- 
. i > < Ceue a 7 4 y wire fe7 4 
notes of that part of Crawtords survey io/s/éi in scioto inty. 
. ° bn. 18 : = } : : Pee, : 7 - } . , | 4 
Ohio. In making this survey I began ata beech and ash northea 
oN ] BS ct ’ {564 } : i] — ayy ’ : 
corner to Me all S SUrve\ No. | toU4d, ANd ran thence With one tin 
° ? ] ¢) - 24 . . ] . 4 ig: ake ast " e 5 ae ‘ {* 
thereof south 30 deg. west 42 poles to three DbiacK OAKS ON the top of! 
a ridge, the east point of the east and west line so fre juentiy reterred 
Gf f 2e an ’ ° a 1°. cg We ey } 
to by the witnesses. I had no difficulty in Nnamne the three black 
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i 7 . 7 } | +: ] . j 
. 4 + . p i« i > e% + ~ of oO . , iy ,ié« 4 
rom three black oaks I ran west on the line claimed 
a Bett . sie we ' : —_ er 
agg, and which 1s the read imme on My plat OF survey, which 
i] ile] j i] KK 1) ia | LLIIS iii\ ¢y\ (if ee 
i 
~ qiagvram I arRKeEQC p) 516 } 
i pe . . OO) , ] ] De cil ; 
i ro jine i ran west ooV poles, the distance 
i 
’ ; | ¢y i}, r j * | , es ,> ' } *¢ } 
‘POonYWortth deed * thence on thre Sathe 


si . << Mmued a aistance of 560 poles from the 3 blac 


te | beer nam own a ' @.; ' we 4 
le line between AdaMs and Scioto counties: [ 


| he red line 330 poles west from the three 
iks; from that point I ran south 15 deg. west to maple and 
| therly corner to Crawtord’s survey No. 15771. | 
. a0 t-hand side or edge of Dog Hollow in the 
i ror in the deed from the college LO 
h 50 dee. 25’ east 48 poles to the corner 
ory and hornbeam. I did not find any trees at that 
ily a stump of a hickory; also we found pieces of an 
: _ : . . woe “se 
NO] nis course Was on the hillside. [ also 
h) maple and pile of Stone and hiekory 
rom the hiekory and hornbeam corner to 
ourse is north 73 dee. 25’ west, and the 
d to be about 316 poles ; however, | did not run this 
ted the contents of the survey according to the orig- 
it to be about 400 aeres, the amount ealled for 
cl. Sui and Samuel Cooper were present with 
sur | foune no stene pile in the county line where 
Llmed | \ I] Lr~oa Crosses the Same. At the hickory 
eam corner at the west end of Coan’s line we found only 
uM ) narked corner: we found a piece of Ironwood 
O19 ( i Ol HW] d where it Yrew. 


] t - ¢ 1, 1? cy t rT) _ } 
SS 1OT Geiela. ht, VeLINYg SWorn ana exX- 
; ; ‘ 
—~ | Bie: i¢ 
m of ears of age. and have alwavs resided near the 
| VY ] tT} hii »- dark Iq , , 
(] y \ nave traced tne biue or agark 11ne on 


Ines on trees, fore 
traced this linesome distanee. I know the hickory and 
corner, and have known it since this suit began. I saw 
ry stump and piece of hornbeam. I never knewof Flagg 


+ aT am) 
A | . _ a" i 7 ~) ' sat . L. | 
Mm) bhIs SUP\ \ LQIOOL,. north oO] the bv 


¢ 
rhe claimed bv 
events, he never worked 01 Operated Oh sala survey 


oans or the dark line between hickory and hornbeam 
biack oaks prior to 1869. Flagg’s peach orchard is south 
ck line claimed by Coan. I worked quarrying stone for 
n 1865 to 186; lage then told me not to trespass on 


last worked in the stone quarry 
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granting or refusing to grant a patent for land in the said military 
district can only be found in the records of the letters. So far as 


° » . . , } . 4 ’ 
this office is concerned there is no other reeord in respect to such 


business of theacts of the Commissioner. In relation totheapplication 

of L. C. Heaton for a patent on survey No. 1o882 for four hundred | 

acres of land in said district no appeal was ever taken, so faras I can | 
learn from examining the records, after a full examination o : 

78 said records. From my knowledge of the business of the 


office I feel sure that all letters written to L. C. Heaton were 
; 
ul 


promptly and caretfu ly forwarded to him. ‘The number of the : 
warrant on which said application was made was exchange mili- 
tary warrant (Virginia) No. 494 for 500 acres, issued June 16th, 
1840. At the request of the plaintifi herein, I attach exem plifica- 
tions of five letters and resurvey of survey 15882, made Dee. 12,’72, 
by ‘Thomas IK evs. Thev are as follows: Myhibit ad. as latter of the 
Commissioner of the General Land Office to James M. Trimble, 
dated 23. 1872: Exhibit “ B.” letter from the Commissioner of the 
General Land Office to L. C. Heaton, dated June 18, 1875; [exhibit 
nok FA letter from the Commission r of the Genet | Land Oftiee tO wR 
C. Heaton, dated July 11, 1875; Exhibit “ D,” letter from the Com- 
mission of the General Land Office to L. C. Heaten, dated October 
LO, 1873: Exhibit “ KE,” letter from the Commissioner of the Gen- 
eral Land Office to L. C. Heaton, dated October 29, 1875; Iexhibil 
“I” resurvey of survey 15882, made by ‘Thomas Keyes, Dec. 12, 4 
1872: Exhibit “G,” letter from same to D. IF. Heaton, dated Oct. 26, 
1S71. | 
Cross-examination | 
Ques. In regard to Exhibit “ H.” attached to your deposition in 
chief. being letter oft Dee. yi 4 IS/2 addr arey LO I mes \ ri 
who pore ared this l¢ tter 7? i 


| | 
Ans. did. 
Ques. Was the resurvey mentioned in this letter as made by 
Thomas Keyes ot D e. 12. 1872. ever authorized or directed by the 
General Land Office? 
Ans. ft was not authorized 


, 1 } : 4 , es | a l Pee 
(Juestion and answer both oOb]¢ ected to by Wm. J. lage, the plain- 
till, as incompetent. 
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Che witness desires to say 1n exp 
7 | 


shag : | 
vised Mr. Trimble bv letter. he being the agent of the Ohio | 
. : 

roe ba 1 7 } 1] i . — 2 I 
19 Acricultural and Meechanieal College, that the ofhee would 
—_ e . 1 . j } F : : . 1. . 
recelve anv eviaence tendine LO ShHnOW any error or MIStanksé ' 


; 
. , ° ~e . 7 Fi rem . ¥ } ] ; ’ 1 . 
made in the original survey, and that Mr. Trimble on the 19th of 


December, 1872, filed in the General Land Office what purports to 


fa) s iad C | ’ ‘ yy " , ; 
be a resurvey of survey No. losS2, made by Mer. INC) CS, as above 


stated. | 


The above explanation objected to as entirely incom pr Lent testi- ; 
mony by the counsel for defendant. | 
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JOHN A. COAN VS. WILLIAM J. FLAGG. 


sixth. The findings of the court upon | 
the parties were for said defendant in error, whereas, accordin 
the law and evidence, they ought to have been for the plaintiff li 

Seventh. Said district court cl jud 4 
| | In error and t the 
1c said district 
trial and In Ove 

new trial. 


JOHN G. MARSHALL 
N. W. 


in error, John A. Coan, 
court of Selot 
a certain action wherel 
and this plaintiff 
‘ed a judgment and d 
against this plaintiff in error, : 
) 
i 


inn, & 
papers, LOY 


entries and all the origina 
are herewith filed and made pat 


LIONS, ‘| 


i« 


laintiff says in said proceedings 


PHT and deeree said 


district court 
Said district court erred 
fendant in error [ to | the 5th and Oth di fenees 1 


ant to petition of plaintiff below. 


FLAGG. 


LOE second. The court erred 1n admitting in evidenee on the 
part ot laintifl Live WHittel COntLTACI OT title bond between 

Hea and Coan and the assignments thereof from Coan to Smith 
| lage, plaintiff, and Flagg, plaintiff, to Longworth the deed 
Lleaton and wife to N Longwort th of date January Sth, 

the items 12 of the will and 2d item from the first codicil 

the will of Nicholas Loneworth, dec ased, against the objections 


4 {4 4 j } . 


Ppiehilicitl im ery re tO SUCH) QO] Salad POCUMeHNtLaryv Vv I Lice yr 
documentary evidence fo} 


Vhird. Said district court erred In admitting the evidence on _ be- 
plaintiff below against the objection of defendant below for 
mmpetency and relevaney the deposition of Daniel Me- 
Carty, together with the following documentary evi — ‘e as exhibits 
and offered therewith : exhibit eA” theret _ letter to James 

ible from Commissioner of General Land Office. dated De- 


7 — ; |») | 47 > 4 
7. isin 3 t 3.” letter from the Commiuissioner of the 
( | d Office to L. C. Heaton, dated June 18th. 18738: Ex: 


” letter from the ( onimissioner of the (general Land Otfhice 

“ ’ ) ry, ner dated July Lith. 15/3: Exhibit G% be letter trom 
he Commissioner of the General Land Office to L. C. Heaton, 

| f the Ge ee '” letter from: the 

Commissioner of the General Land Office to L. C. Heaton, 
October 20th, 1873; Iexhibit “ I,” copy of resurvey of survey 


; ar? ; ' }. ¥ a oy mr) 
L588? vy Thor ILeves, dated December 12th, 1872 oe 


uUrTtD. £m mndines of Said district court 1n said action are 


and are not sus- 


dings of said district court are against the law of the 


4 


issues join-d between 

9 efenaant 1n error, whereas, according to 
} | } ; ae if ee = Ss i Hey a. 

na ¢ vidaence, the oucnt Ww have peen Io] the plaintifl herein. 


«ie eT En ge eee | — a. | — : 
Salad district court rendered a judg ment and decree in 


} 
‘ 
yr 1 Sik }* and ‘> ¢) 1?) | + | ‘ lay tif} 1n) + gt _— 
sasu 284 Whit. eats AS ALI Lilt Pp Qilitiil Iq) Srrour. 


Kio | ) yr the plaintiff in 
. } ‘ | ° . | . sore 
rror anew trial and 1n overruling’ the moton err'y pla nee ti fl Ih error 


| appeal Ine n the face of said record 
proces Gings plaintifl ask- that Lie sald yl 1d: OMe nt of said district 
court may be reversed, annulled, and held for naught, and said 
| in error restored to all things he has lost by reason thereof. 
By N. W. EVANS anpb 
OHN G. MARSHALL, 
His Attorneys. 


107 And afterwards, to wit, on the 19th day of April, A. D. 1878, 
here was filed in the clerk’s office of : “aid supreme court a 
in waiver of summons in the words and figures following, to < 


JOHN A. COAN VS. WILLIAM J. FLAGG. 65 


Supreme Court of the State of Ohio. 


JOHN A. Coan, Plaintiff, ) 
VS. >In Error. 
WitiiaAM J. Fuaaca, Defendant. } 


PortTsMoUTH, Onto, April 18th, 1878. 
We hereby waive the issuing and service of summons in error in 


the above action, and hereby enter my aj pearance to the petition in 
error herein. 


~ 


MOORE & NEWMAN anp 
W. A. HUTCHINS, 
Attorneys for lm. i Plagg, dD. f nda nt. 


105 And afterwards, to wit, on the 30t! 
the following entry was made on the journal of said court, 
to wit: 
Error to the District Court of Scioto County. 
JOHN A. Coan v. WILLIAM J. FLAGG. 


This cause came on to be heard upon the transcript ol the record 


of the district court of Scioto county,and was argued by counsel. 
On consideration whereof, it is ordered and adjudged by this court 
that the judgment of the said district court be, and the same is here- 


by, affirmed Itis further ordered that the defendant in error recover 
of the plaintiff in error his costs herein expended, taxed at $——. 
Ordered, That a special mandate be sent to the court of common 


Ordered, That a copy of this entry be certified to the clerk of 
district court of Scioto county for entry. 


109 And afterwards, to wit, on the 22d day of June, A. D. 1882, 


.. 


the following entry was made on the journal o 
Error to the District Court of Scioto County. 


JOHN A. CoAN v. WILLIAM J. FLAGG. 


The plaintiff in error having expressed his intention of removing 
this case into the Supreme Court of the United States by writ of error, 
on his motion, it isordered to be certified and made a part of the record 
in this case, and of the judgment and entry of affirmance that the 
validity of the title and right of the plaintiff in error, John A. Coan, 
to the land described in the original petition of defendant in error, 
William J. Flagg, at the commencement of this action and in con- 
troversy was determined by the construction given the following men- 
tioned treaty between the United States of America and the State of 
Virginia and the several acts of the Congress of the United States of 
America herein described by their respective titles, to wit: 

Thetreaty by which theStateof Virginia ceded to the United 

110 States all lands owned or claimed by it northwest of the 
Ohio river (embracing the land in controversy in this action), 

being shown by the act of the General Assembly of the State of 
J—214 


eee 
~~ 
on 
—_ 
-~ 
. 
[mete 
~ 
Coal 
ee 
ow 
> 
i 
-_ 
—" 
cee 
— 
—_ 
— 
. 
— 
“ 
one 
a) 


ind Off 


at 


ry ( VTS 


Ul 


. 


‘ 
x. 


AGE 


Oe F 


J 


WILLIAM 


© 3 

> 
ia 
< 
'& 
a 


JOHN 


irrants and ret 


‘ 
‘4 


W 


( ONETress ot 


o> 


le for the 


LO provi 


—— 


pee 


' ~/ , ee J > — > eal 
—) ow = a , —_ v 
_ — - pot 
ow : ef a pone ~ . 
» — ood ~— 
onmeny 
i _— — ~~ _ ow 
_— ) o 
@ued a ne ~ - 
os <a ~_ . 
¥ . ow ~ 
wa ed — wend 
wis = f ond ~ : 
mesel ° a ome * 
—_ po ~ _ ~~ . iJ 
— ~ od 6 ped an f 
— — ~ ~e 
~ co 
— 
n —~ as ow 
-~ ~~ 7 
ai - — — “ —_ 
-_ one _| — ee andl = 
’ na ow ’ 
a 
= a ~— j 
“ } > — pued 
~ / a ¢ pa 
ate ° — ones ‘ a’ 
a ong 
ceed oul ee A ee oe Poway — 
a ey — ~ 
om. ~~ _ 
2 as ° =< od 
pom - rg ped 
- ~ Of ~ — 
o~ moe — — oa 4 
— " a 
—s guy fa — ip 
amen | awe a 
f 7% ome ceed ~ 
_ - New — 
pat > . ” a 
~~ f f mand 
wane — 3 — tee = on 
— —— — , 
- F ~ f Sti 
—" = . j 
~ -” 
a . - anit 7] a 
~ : 
—~ ~—~ j 
and - —— poe 
is -~ ow — SF 4 maior 
~ - - — / = 
pound . 
— a) - mv — 
~- 
+ - 2 _—— 
a — - ~ 
_— a ~ + 
’ 7 f ; 
¢ 
j 
— . ¥ 
-_ t - = 
— 
- ~ “ 
~] 
7 
j 
— 
+ 
, j lel 
+ 
, f 
- f ~- 
a > 
< 
‘ oe 
f 
— 
wt 


— or 


* 
+ 


“ 
on 
™ ff 
; 
noe 
oe 
he 
we 
a 
— 
-_ 
~ 
/ 
— 


_ 
~— - 
~~ — 
ow 
o paul 
—" 
r reo 


JOHN A. COAN VS. WILLIAM J. FLAGG. 69 


tion the validity of a treaty or statute of, or an authority exerc ised 
under, the United States, and the dec — was against their validity 
or wherein was diana} 1) a ion the validity of a statute of, or an 
er exercised under, said State, on the bale of their being 
repugnant to the ¢ Somanieed its: treaties, or laws of the hegene States, 
and the decision was in favor of such their validit r wherein 
was drawn in question the construction of a clause of the Con- 
119 — stitution, or of a treaty, or statute of,or commission held under 
the United States, and the decision was against the title, right, 
privilege, or exemption specially set up or claimed under such clause 
of the said Constitution, treaty, statute, or commission, a manttest 
error hath happened, to the great damage of the said John A.C | 
plaint iff in error, as by h) 1s complaint ap] ears, We, being will Ing 
that error,if any hath been, should be duly corrected and full and 


speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, tha t then, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 
U carb oining together with this writ, so that you have the same a 


) 
j 


: { 
Washi ston on the second Monday O ‘tober next in the said 
Suieae Court to be then and there held, that, the record and _ pro- 
ceedings aforesaid being inspected, thesaid Supreme Court may cause 
further to be done therein to correct that error w 
according to the laws and customs of the Unite 
done. 
Witness the Honorable Morrison R. W _— , Chief Justice of the said 
Supreme Court, the ninth day of November, in the year of our Lord 
ne thousand eight hundred and eighty- ( 
JANE S H. McK ENNEY, 


" 7 Pe 7 Cy ’ j Pe 0 onl 
Clerk of the Supreme Court of th United States 


QWtatpnd ] aia | 
states snouid pe 


a] 


STANLEY MATTHEWS, 


Associate Justice of t Sup eme Court of Live United Stat 


STATE OF OHI 


In obedience to the command of the written writ, | he} by re- 
turn. the same with the record in the case within named duly cer- 
titied by me. Also herewith I transwit original citation to defend- 
ant in error, Wm. J. Flage _— affidavit of service thereon, and 

rtified copy of bond of plainti ft in error for costs. 

W itness my hand and th 
vember, A. D. 1885. 


(* . , ; > | . sa 
‘sx 3ct . | } i) Qy nT f 
e seal OI Sald Court tois Lith aay Ol No- 


DWIGHT CROWELL, Clerk. 
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JOHN A. COAN, Plaintiff, 
AGAINST 
WILLIAM J. FLAGG, Def’nd’t. 
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In Krror to the Supreme 
Court of the State of 
Ohio. 


BRIEF FOR PLAINTIFF. 


A. G. THOMPSON, 
Of Gounsel for Plaintiff. 
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3. Lands duly and legally entered and surveyed, but 
not entitled to be patented, because the surveys were not re- 
turned to the General Land Office within the time prescribed 


DV lav . 


{| Lands entered and surveyed,—where the surveys 
have been returned to the District Land Office, and may or 


+ 


may not have been returned to the General Land Office— 
but not entitled to be patented, because of fraud,—fraud in 
embracing an excessive quantity of landin the survey or in 
some other respect. 

F 


9. Lands known in the localitv as vacant lands,—lands 


} . 4 . 
whieh were never surveved. 


Cleat ly the lands of the fifth class were, and those of the 
lirst and second classes were not transferred by the act of 
eession. But the question is as to whether that aet includ- 
ed the lands of the third and fourth classes. The title of the 
Lvnited States to these lands has never been divested. We 
have no controversy with cefendant’s Counsel on that 
polit, Che Government might at any time assert its title te 
these lands, but 1 contend that it did not do so by the act of 
ebruary 13, 1871. She ceded by that act only the “lands 
remaining unsurveyed and unsold” and not all the lands te 
which shi right assert title. 

[fit had been the intention te cede all lands, to transter 
to the State of Ohio all lands to which the Government might 
assert title, some language appropriate for that purpose 
would have been used, but it is evident that the mind of Con- 
ress Was not directed to any question of the disposition of 
rds covered by irregular or fraudulent surveys, but dwelt 
soley upon the disposition of the vacant lands--the lands re- 
maining unsurveyed, which were in the o:cupation of “‘squat- 
ters’ and were of little value. The lands covered by irregu- 
lar and fraudulent surveys have long since passed out of the 
hands of the original locators—they are now in the hands of 


Innocent bolders. niany of them Jn the hands of people born 


+ 
and reared upon therm. who have frown from childhood tO 
manhood and from manhood to old Ave in the belief that their 


ties under these surveys wer vrood. And for seventy-five 
vears the Government has stood by permitting these lands to 


be cultivaced. improved. bought. sold and made to bear their 


full share of the burd: 1s of Government, vithout attempting 
to assert its title tothem, or in any way disturbing the posses- 
sion of their occupants. And yet notwithstanding all this 
the Court is now asked to presume that these lands were 
ceded by the Governm nt wi hout any provision being made 
for the protection of thes: occupants, other than such as is 
given to the mere “sq ’and trespasser. The presump- 

mn would be a violk at one. The first act of Congress relat- 
ing to the lands within the Virginia Military District was 
assed August 10,1799 and from that day to this there has 
een no ac of ( negre-s | ming to ih rec very by the (70\* 


rent of lynnds eovered DV irresular or fraudulent surveys, 
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itive Department of the trovernment ever 
ught to reeover these lands on behalf of the United States. 
is true that in settling controversies between opposing 
timants, the Courts have set aside Surveys and patents too, 
for } revularity or fraud, but no proces dings for that purpose 
ive been instituted on behalf of the United States. So 
there is nothing in the history of the dealing of the Govern- 
) ands “OC justi y the construe tion claimed for 
the act of I871. The linguage of the act was not “that the 
lands in the Virginia Military District in the State of Ohio 

longing to the United States, or to which the United 
States has title be, and te same are he redy, ceded” me. but, 
only, ‘That the lands remaining unsurveyed and unsold” &e., 
ve ceded Kc. Thisis the language of limitation, of reserva- 
tion, and not as counsél for defendant say, “sweeping in its 


rns,’ carrving every rignt of the United States to any of 
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‘is Distriet. And if we are to enter the field 
of presumption in aid of construction, then I submit that the 
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resumption is that Congress usecl this guarded 


ancuage to limit the cession to the “vaeant lends’’—the 
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P3bnie yout nave never he rm. Stir »ved, in order tO avoid 5- 
turbing the tities to a large portion of the lands in tle t 


populous part of the state of Ohio—lands in twenty 
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set off to them and deeds executed and delivered to them by 
the state, investing them with a perfect title. If this provis- 
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character of their tenure, what provision should have been 
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ation and action, or for the purpose of permitting them to 
remain in undisturbed possession of their lands. 
Thisargument admits for the sake of the argument that 

the survey in question was cither fraudulent because of the 
excessive quantity of lind embraced therein, or irreguiar 
and invalid because it was notreturned to the General Land 


Office within the time prescribed by Inw, but we do not by 


any means admit this to be true as a matter of fact and have 
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plaintiff in error If. however, the Court should hold it to be 
true then in the view I have presented here it still follows 
it the lands embraced in survey No. 15,882 cid not pass to 
State of Ohio by the act of 1871, and the defendant im 
rror i- without title, legal or equitable and his bill must fail, 
inless the fourth section of the act of May 27, 1880 operated 
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This case comes into this Court by a writ of error directed to 
the Supreme Court of the State of Ohio. 
STATEMENT OF FACTS. 
This action involves the title and right ol possession to the 
~ northern portion of survey 15,882 in the Virginia Military District 
of Ohio. The land in controversy is situated in Nile Township, 
. Scioto County, Ohio. 


The facts will sufficiently appear in the statement of the plead- 
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s of the parties to the sult as introduced Upon 
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ie trials of the case in the Common Pleas and District Courts of 
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lhe action began in the Common Pleas Court of Scioto county, 
Ohio, was by Wilham J. Flagg, plaintiff, vs. John A. Coan, defen 
bill lleged title and possession of defendant in 
ror to survey 15,882, Virginia Military District, against the 
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Virginia Military District of 


of the Legislature of Ohio of April 3, 1873, acceptin 
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unsurveyed and unsold lands in the 


Ohio, and granting the same lands to the Ohio Agricultural and 
Mechanical College, and that at the time C mgress passed sald act 
of February 18, 1871, this particular land had been 


y » previous legal and valid entry and survey (being the 
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appropriated 
2 same 
mentioned in the third defense,) and that therefore defenda 


error took no title by said deed. 


The fifth defense was that defendant in error had procured his 


college deed by fraudulent and corrupt acts and practices upon 


agents of the college, and that for these reasons the deed Was Ve 


Che wllegations of this defense furnish Interesting reading matter 


but need not be further quoted here. 
The sixth defense was to the effect that the college, prior to 


defendant in error. had failed 
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and recorded in the office of the Auditor of State the 


land appraised prior Lo sale. and that for the want f riese pre- 


requisites the deed was void. 


The plaintiff in error prayed the court to adjudge his title by 
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His reply to the fourth defense was to the effect that his college 
Ace d Was good and \ alid Or that plaintiff lth @CYrrors alleged entr 
ind survey had never appropriated the lands. 
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their entire interest in the warrant, being one-third, dated January 
14, [Sos to David Kr Heston. Pp. 44 and 35. record. 


‘th. An assignment by Joseph F Gordon to David F. [lea- 
ton of his entire interest in the warrant 494 and survey 15,s82, 
being one-third, dated January 14, 1858. Pg. 35 record. 


Sth, The evidence of Leonidas C. Heaton, executor of David 
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the General Land Office. to David F. Heaton. dated October 


* , 


1Q2°7 7 }? : cy hs _ 4 ' » | re ? Sb o% ~ whe ’ 7. PIN oF 1 
S71, recognizing the-validity of survey 15,882, and urging him 
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mplete the evidence so that patent could issue. P. 4 rec- 
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in aadaition to the ftorevoing tnere was attached to the depo 


‘ ’ : } ‘ | , . . Le 4 . 4 
yn ol McCarty. as an exhibit and marked Exhibit (y In the 


rd. Dut wrongly So. a ietter 
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oo, dated October A 
h } wliditv of survey 15,882 for HOO 


in which he recognizes 


Page 5S and 5Y Record 


revi . } 2) lag . . 
Nese exhibits were attached at the instance of } aco, with tk 


le 
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ption of the two last.which were attached at the instance of Coan. 


n of this deposition and 


FIN. } - . . Ss P ’ . , , 
he plaintiff ODJECTE d to the Introauction oT tn 
| a7 ye 4 . 4 : , . . i 

tne exhibits thereto aS Incompetant, DUT NIs exception was over- 
} ] ] a, Z ~~ . } > j 
ruled and the evidence admitted. 
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ntne case and 


ry fe ° ° 7 ; ie 
[he foregoing is the statement of the pleadings in 
of the titles of the two parties introduced in support thereof. 
HISTORY OF THE CASE IN THE OHIO COURTS. 


The case was tried in the Court of Common Pleas of Scioto 
County, at its October Term thereof, 1876, and resulte 
for »laintiff, William J. Flagg, as prayed for by him. 
ant, Coan, appealed to the District Court of Scioto | 
and the case was there tried at its April Term, 1877, and resulted in 
a decree for the plaintiff, William J. Flagg. Thereupon the defend- 
ant, John A. Coan, prosecuted a petition in error in the Supreme 
Court of Ohio, against William J. Flagg, to reverse the judgment of 
the District Court of Scioto County, Ohio, and the same was heard 


, 


judgment ofthe Dist: 


be found re- 


at the Januarv Term, 1882. 
The Supreme Court of Ohio affirmed the 
Ohio, and the case will 


Scioto County, 
Page 156. 


rict Court 0} | 
ported in 38 Ohio State Reports, Coan vs. Flagg, 
The vital question in the whole ease is; 


SURVEY MADE IN THE NAME OF THE HEIRS OF 


IS THE ENTRY AND 
GORDON VALID! 


THOMAS 

If the above question be determined affirmatively by this Court 
then thejudgment of the District Court of Scioto County, Ohio 
ind that of the Supreme Court of Ohio must be reversed. 

Both parties claim under grants from the United States 
Coan’s claim is founded on the Act of August 10, 1790, 2 Vol. 
U. S. Laws, page 179, and of the various acts of Congress passed to 
carry into effect that act. Of the various acts passed affecting the Vir- 
ginia Military District of Ohio, and referred to in Fussell vs. Gregg, 
113 U. S., 550, the only ones which need be examined as affecting 
Coan’s title are the following: The sccond and third sections of 
the Act of May 20, 1826, Vol. 4,U. S. Statutes, page 189; section 
one of the act of July 7, 1838, Vol. 5, page 262; the act of August 
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i 75 11 Henning’s Statutes, page 509, providing for the manner 
yf surveving these lands and ne ntionin } the territory between the 
Scioto and Little Miami river. northwest of the Ohio river. remain- 
ed in force until February 24, 1829, Vol. 4, General Statutes, page 
335, when Congress provided for the appointment of a surveyor for 
this District. On May 20,1826, ¢ nvgress enacteda law on the sub- 
ect of surplus in surveys in the Virginia Military District of Ohio, 
General Statutes Vol. 4, page 189, which is in foree to this day 
This law will be found in section 2 of that act which section has 
never hee} rept 11ea 
Section 2 of this May 20, 1826, vol. 4, U. S. Laws, page 
«eb, eudsS as TOLLOWS 
ad hy j nMatel SNnaii De issued by virtue of the preceding 
‘tions, fora greater Quantity oO} land than the rank or term of ser- 
T the officer r soldier to wi im. or to whose heirs or assigns, 
ech warrant has been granted, would have entitled him to under 
said laws of Virginia; and whenever it appears to the Sec- 
et f War that the survey made by virtue of any of the afore- 
| warrants Is jor a greatel quantity of land than the soldier is 
ntitled to for his services, the Secretary of War shall certify on 
each survey the amount of such surplus quantity, and the officer or 
dier, his heirs or assigns, shall have leave to withdraw his survey 
from the office of the Secretary of War and resurvey his location, 
xcluding such surplus quantity, in one body, from any part of his 
‘survey, and a patent shall issue upon such resurvey as in other 
This section clearly establishes that the validity of a survey is 
iffectec on account of surplusage, and only gives the Commis- 
er of the General -Land office the right to refuse to issue a pat- 
t until a resurvey, including only the correct quantity authorized 
warrant, 1S made 
U} three Courts in Ohio, in deciding upon the validity of the 
rvey as affected by the surplus, utterly ignored this section two of 
I May YO, 1826, as though no such law had ever been en- 
i $ yNeress legislated n the question of surplus in these sur 
the second section of the act of July 7, 1838, General Stat 


By 
utes, vol. D, J). 262, similarly to th e second Sec tion of the-act of Mav 
20, 1826, and did not repeal that section, but on the third of March, 
[S59, repealed the secon sec tion of the act ot July. pa LS38. As 
e take it, because the second section of the act of Mav 20. 1826 
Was still in foree, We therefore claim that the Courts of Ohto 
erred in not recognizing our survey valid to the extent of 400 acres 
of the warrant and for five per cent. surplus, and In not directing 
that we obtain that quantity in the manner pointe cd out in the see- 
ond S¢ etion ot the act of Mav i). LS26. et for this error. if for 
none others. the judgment oft the (Courts ot Ohio. : 
reversed. 
THE PROVISO OF THE ACT OF MARCH 4 LSO7. GENERAL STATUTES’ 
VOL. 2, PAGE 424. 

As the effect of this proviso, as re-enacted in every subsequent 
statute providing for locations in the a Military District. was 
not passed upon in the case of Fussell vs. Hughes, 113 U. S., 550. 
we shall diseuss its effect here as a defense ofthe title of Coan. 

Under the proviso of 1807 a survey Once made, no matter how 
formal, appropriated the land located and withdrew it from sub- 
sequent location. 

So far as the defendantin error, Flagg, is concerned, since the 
cession of February 18, 1871, he cannot be regarded in any better 
lig it than a subsequent locator. We refer the court to the follow- 
ing cases in which the proviso of 1807 has been construed: 

MeArthur’s heirs vs. Dunn’s heirs, 7 Howard, 262 

Jackson VS. Clark X Ellison, 1 Peters, 628. 

Galloway vs. Finley, 12 Peters; 264. 

? > . 4 

Parker vs. Wallace, 3 Ohio, 490. 

Stubblefield vs. Baggs, 2 Ohio State, 217. 

Thomas vs. White, 2 Ohio State, 540. 

Justice McLean’s opinion in Lindsey vs. Miller, 6 Peters, 666, there 
é * | 
is an error in the printer on page 394, which makes 


Price vs. Johnston, 1 O. S,, 394. In this case, in quoting 


Lean say the contrary to what he actually decided. ‘The quotation 
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The obvious justice of this rule will be apparent in this case 


r P . , - 6 ? ° , ~ } ><>? . 
for the reason that the lines and corners of this Survey 15,882 were, 


7 
‘ 


upon the north, lines and corners of older surveys. See tes- 


“4 % - . . = > - 
imony of Captain Barton, p. 25 of the Reeord. 


ri } 
The plaintiff in erro! obiected to the testimony of Joseph M. 


} Se ] ae . 2a ad . F 
Smith, a surveyor, in testifying that he made iu remeasurement of 


the survey and found a surplus of 1,302 ‘acres (Record, page 23, 
but the District Court, disregarding the authority of Gill vs. Towler, 


2Q.. 210. before recited. overruled the objection and admitted the 
evidence. 

In making this survey the Deputy Surveyor of the United 
States for the District was governed by the corners, courses and 
listances of surrounding surveys. If these were erroneous, Is our 
for that reason invalid? If so, then this question might be 
nvestigated from one adjoining survey to another, until the sur- 
plus of every survey in the district, patented or »therwise, should 
be ascertained. 

The most that the authorities representing the ec liege have 
ever claimed is that under the cession of February 18, 1871, it is 
entitled to the surplus in existing unpatented surveys; but in this 
ase the District Court, utterly disregarding the rights of the owner 
ot the survey, has given the whole of it to the college’s grantee, on 
account of surplus. On the contrary the Commissioner of the Gen- 
eral Land Office, in his alleged decisions, has uniformly recognized 
the validity of the survey to the extent of the 500 acres covered by 
the warrant. See his statement in Exhibit ‘‘A” to Daniel Mc- 
Carty’s deposition, Record, p. 52. See also his letter of date Octo- 
ber 2, 1875, to William J. Flagg, on page 59 of the Record, in which 


he states that the survey was irregular on.y beyond 500 acres, the 


e 
a 


a 


amount called for in the warrant, thus clearly admitting its regu- 
larity for 500 acres, the number called for in the location. 

In the same letter he promises to notify Flagg of turther appli- 
cation for patent, evidently considering that the owner of the sur- 
vey hada right to apply for patent for the number of acres le could 
properly locate. 


ie : , 
We claim that under the construction given by the courts to 
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[18] 
left, or in the case, and therefore nothing to support the judg- 
ments ot the Ohio Courts, except the evidence of Joseph M. Smith, 
and that is incompetent because survey disclosing surplus was made 
without notice to Coan, and because he does not exclude the quan 
tities of older surveys embraced in the boundaries calculated by 
him. The theory ot the defendant in error is that the land in 
question passed to the State of Ohio, from the United States by the 
cession of February 18,1871. And if this be true then the action 
of the Commissioner of the General Land Office, as shown in the 
letters made exhibits to Daniel McCarty’s deposition, was a nullity, 
as the United States had no interest in the land to be the subject 


attar Pe a — ee (‘namm} nar 
natter of a decision Dy-the IMMIsslOner. 


The only remaining proposition to which the defendantin error 
is driven is that the title to the land wasin the United States at the 
time of the decision of the Commissioner, and that by his decision 
he changed the title from the United States to the State of Ohio. 
This proposition is absura upon Its tace, as the Commissioner pos- 
sessed no power or fun Lions, which. DY his own act. would enable 
him to transfer title. Hither the title passed under the cesssion of 
February 18, 1871, or it is still in the United States, in trust for 
the owner of the survey. 

lf, for the sake of the argument, it be admitted that the cess- 
ion of February, 1871, conveyed this land to the State of Ohio, and 
with the decision of the Commissioner was equivalent to a patent, 
which we think the court can not find in any event, yet the equities 
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[19] 
for one having equities prior to the issuing of the patent. While 
we do not think there is any call for the adminstration of this prin- 
ciple in this case, yet out of extreme caution we have referred to 
the doctrine. The case last above referred to goes to the extent 
that the decisions of the Register and Receiver of the United 
States Land Office are not conclusive on the rights of individuals. 


There is a grave question in this case as to what authority the 
(Commissioner of the General Land Office has over entries and sur- 
veys in the Virginia Military District. It may be claimed that the 
Statutes creating his office and defining its powers and duties, gov- 
ern him in his duties in relation to entries and surveys in the Vir- 
ginia Military District of Ohio, but we claim that the general laws 
defining his powers and duties give him no authority over entries 
and surveys in the Virginia Military District. We claim that in 
respect to lands in the Virginia Military District, he has no powers 
except to retain custody of such papers as may be sent him, and to 
issue patents upon surveys when the warrant, entry and survey, in 
any case, are regular upon their faces, and to refuse patent when 
they are not, and until they be made so, and in doing this he merely 
acts as an agent for the President of the United States, under the 
law of Congress of August 10, 1790, 2 U. S. Laws, p. 179. In other 
words, we claim the Commissioner has no powers in respect to the 
Virginia Military District, except such as can be derived from, or 
found in the Statutes of Virginia, prior to the cession, and of the 
United States since, upon the subject of this district. If we are 
correct in this theory, then all the Commissioner of the General 
Land Office, had power to do in this case was to receive and pre- 
serve the warrant, entry and survey, which were forwarded to him. 
together with evidence of assignment of the warrant, to see that 
these papers were all regular and if so, to prepare the patent. have 
it signed and forwarded to the owner of the survey. 


In this case, taking the assignments of the warrant to be regu- 
lar, the Commissioner on examining the survey forwarded would 
have found that a computation of its contents did not show a sur- 
plus of over five per cent allowed by the laws of Virginia, (see evi- 
dence of John B. Gregory, a surveyor, as to computation of the 
contents of the survey, p. 42 of the record) and should have issued 
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Office has another deliverance for Heaton, in which he tells him 


that on the 18th of June last. (1873), before he had ever had a hear- 
1 upon ex-parte evidence, rejected his application for 
patent, and the same is now final. Was there ever such a travesty 
upon justice? Again in the letter of Oct. 29, 1873, (Exhibit E) by 
the Commissioner to Heaton in answer to one from Heaton, he 
‘tates the application for patent was rejected June 18, 1875, at a 
time when Heaton had had no notice of the ex-parte resurvey, and 


cr } , he 
ing, rie riat 


he 
had had no opportunity to be heard. 

Exhibit Fis the resurvey made by Thomas Keyes, December 
12, 1872. There was no authority of law for makingthis resurvey. It 
was made without any notice to Heaton, then owner of the entry 
and survey, and the surveyor, Thomas Keyes, was drunk when he 
made it, as is most explicitly and unqualifiedly testified to by Sol- 
omon B. McCall, a witness for plaintiff, whose evidence to that 
effect, uncontradicted, will be found on page 43 of the record of this 
case Uupn this ex-parte action of a drunken surveyor, without 
an opportunity to be present at the survey, and without any notice 
to Heaton, or any opportunity to be heard, his application for pat- 
ent was rejected. The basis of the action of the Commissioner was 
without any authority of law, ex-parte, and therefore his decision 
is void, and for that reasons incompetent in evidence. Inno state 
in the Union is there any provision for a survey of lands, by which 
a party in interest therein is to be affected, which does not provide 
that the party shall have notice and an opportunity to be present 
and heard. Moreover Heaton was not bound to notice any resur- 
vey not made under any provisions of law, and it was to his credit 
and honor that he took no notice of it. 

As to the two letters introduced by plaintiff here, we claim 
nothing for them except that on Oct. 26, 1871, the Commissioner 
of the General Land Office, admitted the validity of the survey, 
and that of Oct. 2, 1875, by Commissioner Burdott to Flagg, de- 
fendant here, in which he admitted the surveys were good for the 
number of acres named in the warrant. Another objection to the 
letters referred to as exhibits, is that, if they are a record, certifi- 
cates to the same do not show, that they are the entire record of 
the proceedings in the Land Office as to this survey. If a record 


{23} 


be evidence, it must be the entire record introduced and not por- 
tions. James vs. Gordon, 1 Washington, 353. Gifford vs. Tunck- 
houser, Peters’ Circuit Court Report, 418. 


The letters show that only a part of the correspondence is given, 
and the letters introduced are copies of copies, which are never ev- 
idence. Wynn vs. Patterson, 9 Peters, 663. Best on Evidence, 


vol. 2, page 485. 


As to this deposition we have this state of facts. Flagg pro- 
cure3 an attorney in Washington, who claims to be familiar 
with the documents and books in Division H of the Land Office, to 
go into the office and give his deposition there. This attorney of 
Flagg, culls over retained copies of letters of the Commissioner, to 
different parties, selects such as will suit his purpose, and without 
producing the letters of the parties to which they were answers, 
and which were undoubtedly in the office, presents such as he 
chooses in evidence and produces a resurvey made without any 
notice and without the sanction of law, and parades these docu- 
ments, with McCarty’s general statement of the practice of the 
office as a decision of the Commissioner of the General Land Office 
invalidating the title of Coan. The Ohio Courts accepted this 
deposition as evidence, and upon the authority of it decided the 
title of John A. Coan, invalid and void. 

If there was ever anything more outrageous done in the Court 
of Star Chamber in the inglorious reign of Charles the First, we 
do not now recall it. 


[t would be well in this connection, in examining the so called 
decision of the Land Office, to notice what the Commissioner of the 
General Land Office has to say of his own functions, whether they 
be judicial or ministerial. 

The Commissioner, in his report for the year 1876, on pages 
56,57 and o8, speaking of unpatented lands in the Virginia Muili- 
tary District, of surplus therein and of the claims of the Ohio Agri- 
cullural and Mechanical College thereto, says: 

VIRGINIA MILITARY DISTRICT, OHIO. 


Chis district lying between the Little Miami and Scioto rivers, north- 
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meaning of the said eession by Congress to the State of Ohio and that of 
the snid State to the said institution, as above mentioned. 


On the other hand, it is claimed by the owners of such surveys that 
the act of issuing patents thereon is purely a ministerial duty; that the 


the Land Office must act frem the face of the papers 
7 


~ 
—e 


(ommissioner ¢ 


presented, and can exercise no Judgment upon the subject except as re- 


IS 


2. } 4 . + + , 1D 4 . . i aay Tl i 
irds matters of rorm, an that patents are justly due for the lands ealled 
for by the surveys to the persons a 


The questions involved arose while Hon. Willis Drummond was 


(‘ommissioner, who, upon full and careful eXamination of the subject- 


; Py eS . an et & aid ehila } thee foort ? bes atau : —) . ms <_ 
matter, decided that, While In the Issue or tie patents 11) question this 
omee merely acted ministerially, and won the fac Or Lue papers pPro- 


nounced, and had no power or authority to determine the question of 
titie to any exeess of landin the said surveys, yet it was the manifest 
duty thereof, upon general principles of right. and justice, to withhold the 
issue of patents until the matters in controversy were settied either by a 


legislative interpretation of the said cession of 1871, or by proper and com- 


" >) +1 ' Tr IQs) ‘ aye a } r¢ 04 ali cj ; : TT 17} t } 

petent judi ial decision. He acco ding ly declined to issue patents in the 
, ~wawd I raAlt«tineae « yr aANnNarLE Kila —_ Cy 7 

Cases OI surveys involving any considerable excess, first giving th parties 


in interest full opportunity to be heard before the office, and after suel 
declension was made, the usual sixty days in whicd to take an appeal to 


the Department. No appeal Was ever made. 


Rio: a : eee ‘ nial ae ; ‘ : —— ‘ i cn td i - 
My lmMineaiate predecessor, Hon. ‘ot. * Burdett. eoncurred in these 
Views, and i see ho gsood or sufficient reasons to ¢ hange the actions had 


ln the matter. 


If it shall be decided in either of the methods above indieated that 


the excess in any unpatented survey is legally the property of said eol- 
. T would then reeo! a oe 7) en sgn te 1, aad Pe ; 

One, s WOU bneN PTeComImMmena tiat, lh aii Cases WwHere the Tae yi such 
»* or ‘ gewwTr yr) ja} ed to +} QO +) iat: atin? ost tia yi 4) +} f ‘ sxt} pitt, ry 
‘ me ae SLOAUIISIE LO Lilt Siok ici LION (Ji Lillis CURIUe, Lbl { AULAIUTILy L}e- 


given by law to the surveyor of the said military district te make at the 


. Or t art . PO o> . sea POU? . : Lay i oe we 
the « xpense of the parcies 1n Interest, a resurvey of C JADGS CLAIME.., ex- 
ee } " a | Res Bus — xy } .e> 94 : , 7 Y ] MET? 
cluding the excess in one body from any such pari ol tne original survey 

nN a a 


as may bedesired by the present proprietors thereof; and that a patent shal 
issue upon such resurvey as in other cases. This will leave the residue of 


said lands as the property of the institution in question 


If, however, it is determined that the surveys made are to be held a 
| 5 | . i 7 , } ‘ 
ie” md lid » fc} is Tne 1iOCALO bnereot a CY) } i ma rie 


sion of 1871 had no referenee to lands which were included in anv sur- 


4 
1 ort i. . _ + ' ‘ + yy 1] , L., . ‘- ee « ° } _ : : 
vey, and that the pitents must follow the same so far as i@ deseription 
a 7 ee wae a) ee, eee ee - ae ee eal 
of land is concerned, then the difficulty in the case will be removed, and 
~ii + | os «(Ye — ¢ * ' ? , .; .. . } | ~ ° i 
all other requirements being satisfactorily answered, said surveys can be 


roe 
1,220 | 
J 


7 nn bic aiid in this eonnection that the surveyor of said dis- 
trict had by law no power or authority to make any surveys therein after 
Mareh 3. 1857. 

nee dae advieed that the eolleve in question designs LO make resur- 
veys of all the unpatented lands embraced in outstanding surveys, and 
expects to complete and file the evidence thereof by the first of 


January next. 


that the Commissioner regarded him- 


This will serve to show 
self only as a ministeria! officer, and not a judicial one. That he 
s to be considered only a ministerial officer and without any judicial 
functions, has been repeatedly decided by the courts. 


How Congress regards these entries and surveys may be seen 
by the act of May 27, 1880, sect. 2 G. L., vol 21, p. 142. 


As to the construction of fhe grant of February 18, 1871, by 
C State of Ohio, that remains for the courts, and the 
Court of Common Pleas and District Court of Scioto county and the 
of Ohio, instead of depending on the ez parte state- 


yngress to the 


supreme Court 


t contained in the letters of the Commissioner of the General 
the authority of these state 


LMeti 
Land Ofhee, and deciding the case on 

a : ne ) : | 
ts alone, as they did, ought to have decided it on the merits of 


the entry and survey and the evidence of the ownership thereof. 


£2 


Had these courts sought to have determined the validity of the en- 
try and survey on their own merits, instead of on the declarations 
1e Commissioner of the General Land Office, they could have 
found mines of judicial learning to have guided them to a correct 
Had they followed the grand beacons of judicial author- 
he course of years from 1807 down to the 
e farthing rush-light of Daniel McCarty, 


i 


— 


ag 
OT { 


decision. 
ih aeuneoiey 
ity scattered all along t 

present time, instead of t 
had no cause of complaint in this court to-day. 


4 


we would have 
In the case of the Dubuque & Pacific Railroad vs. Litchfield, 


23 Howard 86. this Court has said (in a ease like this) ‘‘that the 


title to neither party can be affected by proceedings in the Land Of- 


fice, or by the opinions of the executive department, but that the 
claims of the parties under the two acts of Congress, must be deter. 


mined by the construction to be given to those acts. This we 


. , ‘ >» , es 
are required to ado in de lading this cause. 


[27] 

The decision of the Court in this case will depend, to a great 
extent, on the construction of the act of February 18, 1871. 

We shall discuss it at this point, and we give the act verbatim. 

THE ACT OF FEBRUARY, 18, 1871. 

‘‘An act to cede to the State of Ohio the unsold lands in the 
Virginia Military District. 

** Be at enacted by the Senate and House of Representatives of the 
United States in Congress assembled, That the lands remaining un- 
surveyed and unsold in the Virginia Military District, in the State 
ot Ohio, be, and the same are hereby, ceded to the State of Ohio, 
upon the conditions following, to wit: Any person who, at the time 
of the passage of this act, is a dona fide settler on any portion of 
said land, may hold not exceeding one hundred and sixty acres so 
by him occupied, by his preempting the same in such manner as 
the Legislature of the State of Ohio may direct. 

‘Approved February 18, 1871.” 

‘The word ‘‘unsold,” as used in this act, was utterly inappro- 
priate. Nota foot of ground in this district was ever sold in the 
first instance, but it was all given away in military bounties. Had 
the term “‘unappropriated” been used it would have been strictly 
correct. Doubtless the framer of the bill had in his mind other 
land districts in which Congress sold its lands. We think the court 
in passing upon this statute must necessarily construe the word 
‘unsold’? as though it read ‘tunappropriated.” Let it be given 
such construction, and under the construction given by the courts 
tO the proviso oft the act of Mareh yd 1807. al] surveyed land, re- 
gardless as to the validitity of the entry or survey, has been with- 
drawn from subsequent location, and as to all after claimants 
becomes the same as surveyed and sold land, and is not within the 
terms of the act of cession of February 18, 1871. 

‘unsold, ’ the 


court will take into consideration the intention of Congress. the 


In construing the words ‘‘unsurveyed”’ and 


effect the act will have upon titles and the object of the grant. Di 
it intend to convey to the State the surplus included in unpatented 
surveys, as well as the unsurveyed and unsold lands‘ 


ryy : ' ’ 
he reasons stated tor the passage of the ACt, as shown by the 


ron 
rephf 


the highest resort in Virginia, Kentucky and Ohio, and the Supreme 
Court of the United States, construing the proviso of 1807. It 
yverlooked the fact that the Commissioner of the General Land 
Office is a mere ministerial officer and clothed with no judicial 
functions. It further overlooked the fact that he stated in his 
letters that the survey was perfectly good for the number of acres 
named in the warrant, and it was only on the account of the surplus 
that the patent was refused. It further overlooked the fact 
that instead of following the dicta of the Commissioner as a guide, 
it ought to have decided the question for itself, independent of his 
action. ver since the settlement of tlis couniry and the establish- 
ment of courts. it has been considered their function to determine 
between different entries and surveys, and the Commissioner 
of the General Land Office has been euided by these decis- 
ions uniformly. If the owner of an unpatented survey could 
cet the smallest 6 by 8 court in the United States to decide in his 
favor against a conflictingsurvey, allhe had todo was to send an 
exemplified copy of the decree to the Commissioner of the General 
Land Office and 
ance with the 
have’ refused patent, leaving it to the parties to have their claims 


— 
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the Commissioner would issue a patent in accord- 
decree. in this case the Commissioner “should 
determined by the ;roper Court of Scioto County. That Court. 
instead of determining the question by the flood of judicial light 
it might have had, simply followed the action of the Commis- 
sioner of the General Land Office, supposing it to be cconclusive. 

Another matter that may be looked at in the construction of 
the act of February 18, 1871, is this: is it to be presumed that Con- 
gress intended to place the owners of unpatented surveys, having 
surplus, at the mercy of the Land Office Commissioner,prompted by 
the greedy agents of the college, when that body undertook to pro- 


tect the illegal interests of squatters and trespassers who had no 


shadow of title or equities | 
ernment, and who were violating the laws? Yet as against the 


State of Ohio and its grantee, tne couege. Is reserved tne right ot a 


n the premises, no claims upon the gov- 


hona fide settler at the passage of the act to preempt 160 acres in 
such manner as the State might prescribe, Does it not seem reas- 
nable that if Congress were so tender of the rights (?) of squatters, 
who had no claim on it, that it intended to give the Commissioner 


[31] 


of the (venerel Land Office and the college, power to wrest from 
the owners of unpatented surveys containing a surplus, the lands 
for which they held equitable titles, for which they and their grant- 
ors had paid a valuable consideration, and place them in a worse 
condition than the squatters who had no rights, and still were 
allowed to preempt 160 acres? 

THE SCRIP LAW OF 18052. 

It may be claimed that the owner of the survey is not preju- 
diced by the action of the Commissioner and the lower courts; that 
he could surrender his entry, procure land scrip of the United 
States and locate land elsewhere. 


) 


Act of 5lst of August, 1852, 10 Statutes, p. 145. 


This statute does not apply, for the reason that at the passage 
of that act the warrant in this case was not an “‘unsatisfied out- 
standing warrant,’ for which relief was provided in the statute, 
but had been satisfied by being located. 


Should the owner of the survey undertake to procure the scrip 
referred to in this act he would be met by this objection by the Com- 
missioner of the General Land Office. This act has a proviso to 
the effect that it should be taken as a full and final adjustment of 
all bounty land claims to the officers and soldiers, seamen and ma- 
rines, of the State of Virginia, for services in the War of the Rev- 
olution, on condition that the State of Virginia should, by proper 
act of the Legislature thereof, relinquish all claims to the lands in 
the Virginia Military Land District of the State of Ohio. Thig 
clearly shows that Congress, at that time, stili recognized the trust 


wa 


in favor of the Virginia officers and soldiers. 
There is another answer to this question still more forcible. 


Section 3 of the act of May 20, 1826, 4 Statutes U. S., p. 189, 
provides “that no holder of any warrant which has been or may be 
located, shall be permitted to withdraw or remove the same and lo- 
cate it in any other land, except in cases of eviction, in consequence 
of a legal judgement first obtained, from the whole ora part of the 
located land, or unless it be found to interfere with a location or 
survey. 

Hence the locator is bound to hold his location. 


\ sufficient answer to this objection, however, is that the loca- 


or is not bound to give up his Joecation, and his assignee does not 


THE acts oF May 28, 1880, vo. 21, PAGE 142, AND OF AUG. 7, 1882, 


IST. SESSION 47 CONGRESS. PAGE 348 CONSIDERED IN RELATION TO 


: , wT : . . . WE TT ) » 7 
[HE ORIGINAL ACT OF CESSION OF FEBRUARY 18, 1871. 


Under the act of May 28, 1880. passed five years subsequent to the 


institution ofthis suit, the Supreme Court of Ohio held that 
the 4th section ratified the title of Flagg conveyed to him by the 
College. While we deny the correctness of this judgment, for the 
sake of illustration, we will concede its correctness.. It amounts 
simply to this, Flagg acquired no title by the deed from the College 


} i ae ’ — : a] ; , ia - c I > ere 
under the orlgvina!l ovrant. dDut the 4+tb section ol tne act Ol h RY. @ie 
va" } >. } s* . | 7 


onfirmed and ratified his title. 


yg . 7 : 4 om : Pal | 
lf that be the ease then the act of August 7. 1SS2. took awav Flag 


ay 
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title and gave th: ( ¥ et of August 7, 1882, was 
in | to cover and apply to just such titles as thatof Coan, 
nd repealed so mueh of the act of February 18, 1871, and May et 
Reteit nflicted with its terms, and thereby the 4th section of the 
\i Ly 21 LSSQ. SIVINE K'lag yal title. wus repealed. If the act 
Oo] May Z2/, 18380, gave Klage anything, It Was a tree gift on the part 


egy . S =e . } ° an. . a } 
of Vongoress and a giit it could reseind and did reseind before the 
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S OT any Innocent OFT thira partes intervened. That OHnLTess 
) . ° ° . 

L constitutiona na has been decided in Rice 
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Certainly it cannot be presumed that Congress intended in case 
lands had been wrongfully taken up and sold by the College, to rob 
the former proprietor of hisland and give it to the vendee of the 
1880. sold and conveyed for a valuable consideration, every unpat- 


ented survey in the District, no matter how long held and owned by 


College. Suppose the College had prior to the act of May 27, 


ge 
4 t 


innocent parties would it be claimed that the 4th section of the ae 
of May 27, 1880, theretore ratified every such sale? We think ngt, 
and such a view of the 4th section of the act of May 27, 1880, is &o 


+ + ’ 


repugnant to the commonest notions of justice, that 


rd 


meut of it is revolting to the judicial mind. Judge White of the 
Supreme Court of Ohio dissented from the remainder of the Court 
on that proposition. ‘T'he act of August /, 1882, suthciently indi- 
eates that C ngress had no such intention In passing the net 
May 7, 1880. The act of February 18, 1871, must be construed 


most strictly against the grantee, the State of Ohio. 

If there is any doubt as to what passed UY tliat Vet. the rr: 
must be construed most favorably to the reservation by the United 
States. 

[In grants by the public nothing passes by implication. Charles 
River Bridge vs. Warren Bridge 11 Peters, 546. <All grantsof this 


description are strictly construed against the grantees; nothing 
; : , ae ge ] ee ) ea “a - 
whatever passes but whatis conveyed In cienurand expieit ianguage, 


me . 1 - + ate . > ‘% ? }  ] : . ; > } . ‘ Sy y ne » 
etc. Dubuque and Paeifie Railroad Co. vs. Litehfield 23. Howard, 


In +} rye: wn? lil . ti 7 } > *) } " 4, that sf eha ¥ ‘> VITO ¢ . ) <x’ “ta 
» a rant iKe this the ruie 18 that ll the MeanmMgs oT the words 


be doubtful, they shall be taken most strongly against the graniee, 
and forthe government. Mills vs. St. Clair Co.. 8 Howard, 581. 


ae , ; - a . {* . . ; } } 
In this grant there WaS a&@ Preservation OF The SUPrVeYyeua ana 


cas B ‘ ryt} 7°] ‘ 5 1) ' 
appropriated lands. [he Cise of Wileox VS. JACKSON, 159 Peters 
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918, Is similar In principie to this. and there ti 


“p . farther 7 1, lei at hae “e ees 

‘But we go further, and say that, whensoever' a tract of land 

} ° } : 
shall have once been legally appropriated to any purpose, from 
} + | | ' . se ] ——- _ . | a | 
that moment tne land thus appropt iated becomes severed from the 


; . } ' 
THtSs a) publie lands. and that no subsequent imw. or prociama 


Or Sale would be construed tO embrace it, Or to operate on! 


[34] 
although no reservation were made of it.”. The foregoing language 
quoted from Jackson vs. Wilcox, supra, 1s quoted and cited with 
approval in case of Leavenworth, Lawrence « Galveston R. R. Co, 
vs. the United States, 92 U.S., 745. 
We have based our title on the exception in the Act of Feb., 
18, 1871, on the theory that the land we claim was surveyed and 
sold land, and did not pass to the State of Ohio, by that act of Ces- 
sion. If we are correct in this position our title is and will be un- 
affected by the 4th. section of the act of May 27,1880, and the 
Supreme Court of Ohio erred in the construction it gave that act. 


As to the act of August 7,1882, which has never yet been before 
this Court for construction, we claim that in view of the evidence 
herein, it ratifiesjand confirms our title, and expressly repeals all 
of the act of February, 18, 1871, and of May, 27 1880, in conflict 
with itsterms. We call attention to ove particular in which we 
claim that the act of May 27, 1880, affectsour title. We claim that 


lsadatac —_ , 717 , ' >) . ; 
the second section validates our entry und survey as against anj 


} - 


objections which could be raised to it, as to the date of its return t® 


] ' ae } £ 4 y 5 . ,; r Pera ees 
the General Land Office at Washington, and we quote the second 


section entire. 
“Section 2. That all 
on or before March 38, 1857. 


and founded on unsatisfied Virginia Military continental warrants, 


a 


legal surveys returned to the Land Office 
on entries made before January, 1, 1852, 


are hereby declared valid.” 

THE SUSTAINING OF THE DEMURRER TO THE SIXTH DEFENSE. 

Being in possession and claiming title to the land, it seems to 
us that Coan should huve been permitted to show that Flagg’s col- 
lege deed was void, in order to remove a cloud from his, Coan’s, 
title. 

Or even if the college had title, under the sixth defense Coan 
should have been permitted to show that for want of compliance 
with the act of the Legislature of Ohio of April 3, 1873, respecting 
sales of college lands, the deed was void and conveyed no title. 

THE DISPUTED SOUTHERN BOUNDARY. 


A reference to the plat bound in with the record between pages 


[39 


66 and 67, will show the difference between the parties as to 
boundary. The black line running from the three black oaks 
northwest corner of survey 14,304, to the hickory and hornbeam 
northeast corner of survey 15,771, is the one claimed by Coan. 
The red line running directly west from the three black oaks to the 
west side of the survey is the one claimed by Flagg. The call for 
this line in the deed of David F. Heaton and wife to Nicholas 
Longworth is “‘from the northwesterly corner of McCall’s survey 
14,304, west 330 poles to a hickory and hornbeam on side of a hill, 
most easterly corner to William McCall’s survey 15,771.” (Rec- 
ord, page 27.) 

The call in the deed of Leonidas C. Heaton to David M. 
Elliott for this line is ‘‘from three black oaks on top of ridge north- 
west corner to survey 14,304, south 73 degrees, 25 minutes west 316 
poles, crossing several branches and ridges to a stone on the west 
bank of ravine, 10 poles north of a branch of Dog Hollow, in place 
of hickory and hornbeam east corner of survey 15,771.” 

Lhe evidence shows that the true course of the line is as given 
in Leonidas C. Heaton’s deed to David M. Elliott. The point of 
the controversy is that valuable stone quarries lie between the dis- 
puted lines. The Coan line, from the three black oaks to the 
hickory and hornbeam, is from mcnument to monument; that from 
the three black oaks 330 poles west is according to course alone, 
and finds no monument at its western limit 


The law in case of a conflict of this character is too plain to 


admit of an argument. Course and distance must yield to natutal 
and artificial monuments. 


Hence, if the Court find the title of the northern portion of the 
survey to be in Coan’s, it must find the southern line as claimed by 
him. 

Nash vs. Atherson, 10 Ohio, 167. 

Calhoun vs. Price, 17 Ohio State, 100. 

CHARLES & Wy. B. KING, 
916 F Street, Washington, D. C. 
N. W. EVANS and 
Hon. A. C. THOMPSON, of 
Portsmouth, Ohio, 
Solicitors for Complainants. 
January 22, 1887. 
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nentas above our attention 
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is been called to two cases which we desire to cite to the Court. 


The first is that of Go nley s. Uthe, Supreme Court of Illinois, 

\ | May 15, 1886, where the term ‘tunsold” ina grant by the 
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i? iw } } 4 l as val) S{ subsequent orant to 


ounty land warrant was not patented at the time ofthe |: 
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nartent “sued Dv federal omecers 1S Invalid and Second, that aiter the 
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state nad accepted a grant ot innd irom the Ueneral Government, 
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be withdrawn. [ pon the first proposition it cited U.S. 
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Carpenter. 11] { oe 34; ana WV i cox vs. Juekson 13 | eters o16. 
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tion is cited Lessieurvs. Price, 12 Howard, 


Upon the second proposi 
9 and Murray vs. Charleston, 96 U. S., 482 and Gray vs. Coghlen, 
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rhe effect oi this deeision 18 that Co Ooress havin 


; x reserved the 
surveyed land on the grant of February 18, 1871, could legislate as 


a 


0 it, as it saw fit, yet 1t could not legally enact the 4th. seetion of 


ate 3 


the act ol May J LSS. 
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BRIEF FOR DEFENDANT, 


The case comes into this court upon error to the Supreme 
Court of Ohio, based upon the certificate of that court to the 
effect that its decision was determined by the construction 
given to the act of cession of the State of Virginia to the 
United States of certain lands ‘‘north-westward of the River 
Ohio,” and of various acts of Congress relating to the disposition 
of said lands. ‘The only questions, therefore, that can be raised 
in this court are simply questions of law relating to the proper 
construction to be given to such national legislation. 


Of course, the law is to he construed with reference to the 
facts, but certainly this court is not to review the findings of is- 
sues of fact by the lower courts, nor as to the competency of the 
testimony. «As to these questions the decision of the Supreme 
Court of the State is conclusive, and its judgment must stand, 
unless faulty in respect to the matter stated in its certificate, 
and which this court has authority to consider. 


In this connection, it will be seen that the ‘‘statement of facts” 
set out in the brief of counsel for plaintiff in error embraces many 
unnecessary details, but it also contains one important statement 
that we controvert, and to which we call special attention. 


In speaking of the warrant, entry and survey, under which 
the plaintiff in error claims, page 10 of brief, it is said ‘‘that the 
survey was returned to the general land office within the time pre- 
scribed by law is admitted by the pleadings.” We deny that this 
construction can be put upon the pleadings, and it is contrary to 
the fact explicitly proved. The pleadings are to this effect: 
Flagg, in his petition, averred that he had the legal title to, was 
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he owner of, and was in possession of the land in dispute. (Iec- 
e 1.) Coan, in his answer, denied such title, owaership or 
possession. (Record, page 4.) He then set up title and posses. 
sion in himself, and in connection therewith set out the evidence 
of such title or ownership by reference in detail to the warrant, 
entry and survey, and various assignments and conveyances 
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to the general land office at Washington City, said department 
has refused to recognize the same as a valid survey.” And he 
further denied that Coan, or those under whom he claimed, had 
acquired “any right of title, either legal or equitable, in or to 
said premises, or any part of the same under or by virtue of said 
pretended entry or survey, etc. (Record, pages 7 and 8.) This 
we submit, constitutes a perfect denial of the substantial aver- 
ments of the answer, and it was not necessary, and would have 
been bad pleading to have referred to the dates and other de- 
tails of mere matters of evidence. 

Clearly this denial was sufficient to put the plaintiff in error 
upon proof as to the survey having been filed in the General Land 
Office within the tme required by law. The time within which 


} 


this should have been done, in order to hold the land under the 


survey, was January 1st, 1852, and the evidence shows this was 
not done till Apri 26th, 1852. See ‘‘Exhibit B,” attached to 


the deposition of Daniel McCarty, being letter of W. W. Curtfis, 
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Acting Commissioner, to L. C. Heaton, executor of David F’. Hea- 
ton, under whom plaintiff in error claims. (Record, page 53.) 
Also letter of Willis Drummond, Commissioner, to D. F. Hea- 
ton. (hecord. page 57.) 

it will also be observed that even the averment as to the time 
when the survey was filed in the General Land Office at Wash- 
ington is not explicit. It is that ‘‘on the 26th of December, A. 
I). 1851, the said E. P. Kendrick, surveyor for said district, 
duly certified said survey, (being numbered the same as said en- 
try, 15,882) to the General Land Office at Washington, D. C., 
for patent, and that said survey has ever since been on file in 
suid office.” (Record, page 4.) It was ‘‘duly certified” on the 
26th of December, 1851. This is the date of his certificate, but 
when was it filed by Heaton in the General Land Office at Washing- 
ton? It is nut averred that the certificate was filed on the date named 
but that it bore that date, and that by the certificate the survey 
was certified to the General Land Office for a patent. Ken. 
drick, the surveyor of the land district, has nothing to do with 
filing the certificates. He simply makes them out and hands 
them to the parties entitled, who file them in the General Land 
Office in order to obtain their patents, and this, the undisputed 
ev idence shows, was done by Heaton himself, on the 26th day of 
April, 1852. 

This certificate is given in full (Record, page 33) and asit bears 
date at Chillicothe, Ohio, December 26, 1851, it could not have 
been filed in the Land Office at Washington on the same day, 
and such is not a fair construction of the averment. But 
whatever the effect of the averment may be held to 
be, it was substantially met by a denial in the reply, and 
hence, this date must be fixed by the evidence as disclosed in 
the record. 

If, therefore, we are right as to the fact that the survey under 
which the plaintiff in error claims was not filed in the General 
Land Office at Washington on the 26th day of December, 1851, 
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or any time prior to January Ist, 1852, but was filed in said office 
April 26, 1852, as shown by the record in the office, then, we 
submit this is fatal to the rights of the plaintiff in error. This is 
the precise effect of the ruling in Fussell vs. Gregg and others, 113 
U.S. R., 550-566. 

In the case referred to the various statutes relating to these 
entries and surveys were fully reviewed, and it was held that where 
both the entry and survey had been made prior to January Ist, 
1852, the failure to make return of the survey to the General Land 
Office before that date would ‘‘discharge the land from any claim 
founded on such location and survey and extinguish all rights 
acquired thereby.” And further, that ‘‘the act of March 3, 1855, 
10 Stat., 701, allowing persons who had made entries before 
January 1, 1852, two years time to return their surveys, did not 
ly to those who had made both entries and surveys before 
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the latter date. 


In the case at bar the entry was made December 18, 1849, 
was surveyed April 10, 1851, and returned to the Chillicothe 
Land png and recorded December 23, 1851. (Record, pages 
4, 29, 30, 32 and 33.) 
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The case of Fussell vs. Gregg and others, had not been decided 
when the present case was before the Supreme Court of Ohio, 
and the point here made was not passed upon by that court, but 
it is nevertheless in the case, and, we submit, is conclusive 
against the reversal of the judgment, whatever may be the views 
of this court as to the particular grounds upon which it was 
based. But we confidently insist that, upon the points stated, 
the decision rests upon a broad and just construction of the na- 
tional legislation referred to, and should be upheld by this court. 
The decision will be found in 38 O. St. R., 156, and in its sup- 
port we submit the following considerations : 
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supreme Court of the United States. 5 

The objection to the relief sought by the defendant in error, 
relied upon mainly, if not entirely, is, that he did not have the 
legal title to the land in controversy. As the case was finally 
supmitted, the entire scope of this objection was the alleged 
want of title in the Ohio Agricultural and Mechanical College, 
by which the lands were conveyed to Flagg, and upon which he 
mainly relied as the source of his title. Coming directly to the 
point, the contention of the plaintiff in error was that the prem- 
ses in controversy are not embraced in the act of cession by 
Congress to the State of Ohio. 
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We do not understand that any question is made or can be, 


as to the right of the United States to grant to the State ol! 
Ohio any ot the lands in the Virginia Military District re- 
maining undisposed of, or not appropriated before that time in 


? 


the manner provided by law. 


From 1784, when the cession was made by Virginia to the 
United States, cf the lands (among others) situated in what has 
since been known as the Virginia Military District, the time 
was extended by acts of Congress Jfom time to time until Aug- 
ust dist, 1852, within which the Virginia troops, upon conti- 
nental establishment, could obtain warrants for their bounties 
and satisfy the same by the location and appropriation of lands 
in the district referred to. Under these provisions most of the 
persons entitled to bounties obtained their warrants and had the 
same satisfied out of the lands so set apart ; and i 18905, by act 
of Congress, the holders of entries made before January Ist» 
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2, were allowed until Mareh 3d, 1857, to make and return 
their surveys and warrants. See U.S. Statutes at Large, vol, 
10, p. 701. 


August 31st, 1852, Congress provided, by act, that warrants 
issued or allowed before March Ist, 1852, were allowed to be 
surrendered for land scrip, and the act was required to he taken as 


a full and final adjustment of all bounty land claims on the Virginia 
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Military District. See U.S. Statutes at Large, vol. 10, p. 1438. 
4 L » | 


In Jackson vs. Clark, 1 Peters, 628, the U. S. Supreme 
Court recognized the validity of the limitation acts referred to. 


And in Taylor’s Lessee vs. Myers, 7 Wheaton, 238, the court 
held that an individual could abandon his survey by not return- 
ing it to the land office within the time specified by law, ete. 

There being, however, no claim that after giving to the _per- 
sons entitled to bounties a reasonable time, as was done, within 
which to obtain their warrants and have them satisfied with 
lands, and after providing also for the satisfaction by land scrip 
of the warrants not already satisfied, it was not within the 
power of Congress to cede to Ohio the residue of the lands; and 
this having been done, the real question is, are the premises in 


controversy embraced in the terms of the act of cession? 


We agree with counsel for the plaintiff in error, that the lan- 
guage used in the act may not be very well chosen, or appro- 
priate, to designate clearly the lands ceded to the State. Both 
of the terms used as descriptive, in view of the true situation 
of the lands, is, to say the least, somewhat indefinite. The term 
‘unsold lands,” would seem to imply that some had _ been sold, 
and yet, strictly speaking, none of the lands embraced in the ' 
Virginia Military District, up to that time had been ‘‘sold.”’ 
The term was used, we suppose, to exclude from the grant all 
of the lands the legal title to which, under the provisions of the 
law, had passed out of the Government, and had become vested 
in another, as by patent issued. The courts had held that 


while provision was made for the appropriation of the lands by 
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entry, survey and patent, and that this was the usual way for 
disposing of lands, still, if there had been no entry or survey, 
or if the entry and survey or either of them, were defective, 
or were void, but the Government had issued its patent granting 
the land, the title would pass, and the Jand could be treated in 
the broad sense as ‘‘sold” land. 


Hoofnagle vs. Anderson, 7 Wheaton, 27. 

Stubblefield vs. Boggs, 2 O. St., 216. 

Thomas vs. White et al., 2 O St., 540. 

The term ‘‘sold,’’ as contra-distinguished from ‘‘unsold lands,”’ 
covered by the cession to the State, we submit, had reference to 
and embraced the lands for which the Governmont had issued 
its patent, and thereby parted entirely with its title. 


In 1871, when the act of cession was passed, most of the 
lands in the Military District, at least the valuable portion of 
the same, had been fully appropriated to satisfy the warrants 
allowed for bounties, and patents had been issued by the Gov- 
ernment therefor ; so that nothing remained in it in respect 
thereto that could be the subject of grant. And of course that 
class of lands would necessarily be excluded by the terms of the 
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At the same time there was another class of lands in the Dis- 
trict, the Jegal title to which still remained in the Government ; 
but with a view to their application to the satisfaction of war- 
rants granted for bounties, everything had been done that would 
entitle the holders of the warrant to their patents, and nothing 
was ieft but to issue the same therefor; still, even in the broad 
sense, they could nut be treated as ‘‘sold Jands.” And while 
this class ought not to have been the subject of cession to the 
State, strictly, they were neither sold or unsold lands, and, there- 
fore their exemption in the act of cession under the description 
of ‘unsold lands,” was indefinite, and might lead to confusion. 
Hence, we suppose, the other term in the act, ‘‘unsurveyed 
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action of warrants by the appropriation of lands set apart 
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cation any portion of the military land;” and having by. the 
proviso referred to withheld trom location all lands previously 
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tempt to enter lands so expressly withheld from location would 
be null and void. 


It is enough to know that such subsequent locations by the 
holders of warrants were a nullity, because Congress had so de- 
clared, and it had the power to so declare. 


Stubblefield vs. Boggs, 2 O. St., 219. 


Jackson vs. Clark et al., 1 Peters, 638-39. 


It is apparent, therefore, that the proviso of 1807 was intended 
as a rule for the control of the holders of warrants in locating 
and appropriating lands in the Military District in satisfaction 
of the same and nothing else. It is a part and parcel of the law 
authorizing sucn locations, and prescribing how and when it 
may be done. And its only purpose was to withdraw certain 
lands from location, and prohibit the holder of a warrant from 
subsequently entering or surveying the same. Its entire scope 
was to vperate upon and restrain the parties holding warrants 
in locating the same. Itin no way, by its terms, affects the 
title of the Government to the land, or its right to dispose of it 
as it may see proper, or the right of any one acquired under the 
Government to the land in any other way than by entry and sur- 
vey in satisfaction of a military warrant. 


The conclusion, therefore, is irresistible that when, as in 
1852, the right to enter and appropriate lands to satisfy military 
warrants ceased, or, at all events, in March, 1857, when the 
right to make and return surveys of land previously entered 
terminated, the proviso of March, 1807, so far as it could oper- 
ate upon subsequent transactions, was at anend. It had served 
its purpose, and had become, functus officio. In 1852 Congress 
provided for the satisfaction of all the military warrants not al- 
ready satisfied by the appropriation of lands, with land scrip, 
and thereby withdrew the military lands from appropriation for 
that purpose, and assumed control of it for some other purpose. 
And in so doing, all the rules prescribed for its appropriation, 
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warrants, ceased to operate, and if was for ¢ ongress to prescribe 


the mode by which the remaining lands eould be appropriated. 
Whatever conflict there was, or could be among those who had 
attempted to locate and appropriate the lands to satisfy military 
warrants, while there was a law authorizing it, would have to be 
itrolied by the acts of Congress in existence when such at- 
tempt was made, including, we may concede, the proviso oft 


March, 1807; but as to the Government, or those claiming under 


it byvirtue of some appropriation, other than by entry and sur- 
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We do not understand that it is claimed in behalf of the plain- 
tiff in error that the proviso of March, 1807, is to be applied in 
a controversy between the Government, and the owner of the 
warrant who has made an entry and survey at atime when he 
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was authorized by law to do so, as it has been, or should be, be- 
tween two conflicting entries made by the holders of warrants 
at different periods. Should it be, however, it is only necessary 
to examine the cases in which the very stringent rulings have 
been made by the courts, so much relied upon by counsel for 
Coan, to satisfy any one that both, upon principle and author- 
ity, the rule can have no such application. 

The proviso itself, it must be remembered, is merely a rule 
prescribed to regulate and control the holders of warrants in enter- 
ing and appropriating lands to satisfy the same. Its chief, if not 
only purpose, was repose and the prevention of conflicting claims, 
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Same piece of land, Its manifest effect was, and so intended to 


be, to withdraw from subsequent entry and survey, land pre- 
viously surveyed and patented, and almost every respect to 
prevent inguiry on the part of the subsequent locator as to the 
validity of the previous survey or patent. The subsequent entry 
and survey is declared null and void, because Congress saw 
proper, having the power to doso, to sv declare ; seeond, because 
land already surveyed or patented, is no longer land swdject to 
entry and survey, and third, because the subsequent entry and 


survey of land already surveyeu Ol patented, IS CX] 


pressly pro- 
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Jackson vs. Clark et. al., 1 Peters, 695. 
Price vs. Johnson, 1 O. St., 394. 


Stubblefield vs. Boggs et. al., 2 O. St., 218. 


Based upon the reasons of the rule given, the courts, in con- 
troversies between the parties claiming under surveys and patents 
covering the same land, but made at different periods, have 
gone to great extremes in sustaining the previous survey 
and in holding the subsequent survey or patent nui! andt 
void. The cases already referred to, the more recen- 
ease in Ohio of Sanders et al. vs. Niswanger et. al., 11 QO. 
St., 302, and the various cases referred to by tne court in deliv- 
ing the opinions in the cases mentioned, will illustrate how far 
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the courts have gone to sustain the prior and exclude the subse- 


quent survey. 


But it will be seen that all throuch the series of decisions re- 
ferred to the ruling is limited to the rights of the owners of the 
conflicting surveys, and the effect of the proviso of 1807 upon 
them; and great care is observed to maintain the distinction 
that there is in a controversy between such parties, and one be- 
tween the Government and an individual who asserts title un- 
der or against it. There may be a good reason for not permit- 


ting a party who has a conflicting claim to property to interpose 
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as an objection some defect of title, or fraud as between his 
adversary and the Government under which he claims, while 
as between the Government and the latter no such reason would 
exist. But whether there isa reason for it or not under the 
proviso of 1807, as interpreted by the courts, the holder of the 
subsequent entry and survey is hardly permitted to raise any 
objection to the validity of the prior survey. And when the 
reason given, to wit, that the land as to him, when his survey is 
made is not subject to entry, and he is expressly prohibited from 
making it, is considered, it is clear that, by implication at least, 
the right is reserved to the Government to make the objection 
referred to, if any such exists. 

In Jackson vs. Clark et al., 1 Peters, 638, Chief Justice Mar- 
hail referring to the distinction mentioned, says: ‘‘It may be 
that the defendants (the owners of the senior survey) may 
never be able to perfect their title. The land may be yet sub- 
ject to the disposition of Congress. It is enough for the present 
case to say, that as we understand the act of Congress, is was not 
liable to location when the plaintiff's entry was made.” 

The same doctrine is held in Price vs. Johnston, 1 O. St., 
094, and the language of C. J. Marshall is quoted and ap- 
proved. 


See also Stubblefield et al., vs. Boggs et al., 2 O. S:. 218. 
Thomas vs. White et al., 2 O. St., 540. 
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It is apparent that in 1871, when the act of cession to the 
State of Ohio was passed, the purpose of the United States was, 
by that act, to dispose of and transfer to the State all of 
the lands in the District not before that time actually appro- 
priated, as provided, by law to satisfy military warrants. 


As long ago as 1852 the authority for entering these lands 
ceased to operate, and after 1857 there was no law by 
which entries made prior to 1852 could be surveyed and patent- 
ed. In 1852 provision was made for satisfying with land scrip 
the unsatisfied warrants, and in 1857 the land office was closed. 
From that time until 1871 there was no provision of law by 
which a single acre of these lands could be obtained from the 
Government. They had been withdrawn from location to sat- 
isfy military bounties, and there was no law authorizing their 
sale. They were wholly useless to the United States, and there 
was every reason why some definite disposition should be made 
of them, so that the Government should be relieved of ail bur- 
den in respect to every parcel in the district remaining under 
its control. And this, we submit, is just what was done by the 
act of cession. There was no reason why any portiva of the 
land which really remained under the control, or was undisposed 
of by the Government, should be excepted from the grant. 
And none was excepted. ‘The grant is sweeping in its terms, 
and embraced every acre not already appropriated as against 
the Government under the provisons of the law authorizing such 
appropriation. Whatever title or estate remained in the United 
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States was granted to the State. The only limitation therefo re 
there is upon the title so acquired by the State, is the limitation 
that was upon the title of the United States at the time of the 


act of cession. 


=. 


As against the Government, was the land in controversy ap- 
propriated by the survey made in the name of the Gordon heirs? 


We have seen that the proviso of 1807 was simply a rule to 
regulate the conduct of the holders of warrants in making their 
entries and surveys under the same, and had no application to 
the Government in determining its rights in respect to the land 
sought to be appropriated. That its effect was merely to with- 
draw from subsequent entry and survey hy the holder of a war- 
rant, lands alreary surveyed or patented, and to prohibit such 
holder from making asubsequent entry and survey thereon. 
But as to the Government, the question remained open as to 
whether or not the previous survey appropriated the land. We 
have seen, also, that the manifest purpose of the act of cession 
was to transfer to the State of Ohio all the Jand remaining in 
the District not already appropriated, either by patent granted, 
or by a survey, valid and legal, not only as to subsequent locators 
under military warrants, but as to the Government itself. And 
the important inguiry in the case is, was the land in question 
appropriated by a survey subsisting at the time of the act of ces- 


$ 


sion, valid and legal as against the Government? 


There is no controversy in this case between conflicting sur- 


9 yas 9 J ST 1 lasewtdam Swede 
Supreme Court of the United States. 15 


veys, based upon military warrants, and therefore nothing to be 
affected by the proviso of 1807. 


It is a question simple and pure between the United States 
and the holders of the survey under whom defendant below 
claims, If it wasa legal, valid, subsisting survey, such as 
would appropriate the land as against the Government at the 
time the act of cession was passed, no title would pass to the 
State, and none would pass to the college, or from it to the 
plaintiff below. On the contrary, if the survey was not at that 
time a legal, valid or subsisting one, such as would against the 
Government appropriate the land, whatever its effect would have 
been under the operation of the proviso of 1807 in a controversy 
between locators, the land was subject to grant by the United 
States, and the title would pass under the act of cession. 


It will be remembered that long prior to the act of cession, to 
wit, as early as March 3d, 1857, all laws providing for the 
completion and return of surveys in the district, ceased to op- 
erate, and there was no provision of law in force that would 
authorize any act on the part of the owner of a survey, or any 
Government official, in the way of correcting a survey, or in 
curing defects, or in relinquishing a portion of the land cov- 
ered thereby, so as to render the same legal and valid to the extent 
of appropriating the land, when otherwise it would not be 
appropriated. 


On page 11 of the brief of the plaintiff in error, reference is 
made to certain acts of the Virginia Legislature on the subject 
of the satisfaction of bounty warrants by the appropriation of 
certain lands set apart for that purpose, in which it is provided 
that no outside party should be permitted to claim any surplus 
contained in a survey, except during the lifetime of the paten- 
tee, or original grantee, &e.; and providing also, that a surplus 
of five percent. should not be regarded. Whatever effect the 
acts referred to had upon the lands entered under them, it is 
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enough to know that they never had any effect upon the appro- 
priation of lands in the Virginia Military District to satisfy 
military warrants. Such appropriation was provided for and 
regulated exclusively by Congressional legislation. On page 12 
of the same brief there isa reference also to an act of Congress 
passed May 20th, 1826, by which provision is made for the case 
in which a greater quantity of land than the rank or term oi 
service of the officer or soldier to whom, &c., such warrant has 
been granted, would have entitled him to under the laws of 
Virginia ; and it is argued that said act will control the Govern- 
ment in respect to any surplus that there may be in the Gordon 
survey. 

From a careful reading of this act, however, it will be per- 
ceived that the case provided for is the one in which, by a mis. 
take, the warrant has been granted for more land than the rank 
or term of service of the officer or soldier entitled him to, and 
not the case of an attempted appropriation of a greater quantity 
of land than was called for by the warrant itself. And, besides, 
the clause referred to is by its very terms, limited to patents 
issued by virtue of section 1 of the same act, and that section 
ceased to operate entirely June, 1829, so far as it authorized 
officers and soldiers to obtain warrants; and in June, 1832, 
for the completion of the location of the warrants; and 
in June, 1835, for the return of the surveys and warrants. See 
vol. 4, U.S. Statutes at Large, p. 189. And no subsequent 
act of Congress made the section quoted by the plaintiff in error 
in his brief, applicable to. any other than patents issued by virtue 
of Section 1 of the said act, approved May 20th, 1826. 


And so also in regard to the act of Congress approved May 27th, 
1880, (long since the determination of this action in the courts 
below.) In none of its provisions does that act apply to the 
lands in controversy in this case. On the contrary, by the very 
terms of Sec. 4, the tract in question is exempted from its pro- 
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We repeat, therefore, that since 1857 there has been no pro- 
Vision of Jaw that could in any way enable the Gordon heirs to 
perfect their survey, cure any defect or irregularity that existed 
in respect to it. or change it in any way so as to make it a valid, 
legal, subsisting survey as against the Government, such as would 
appropriate the whole or any portion of the land covered, by it, 
when it otherwise would not, nor could, have had that effect. 


The survey must be adjudged as it stood after March 3d, 
1857, when the law for the completion and return of surveys in 
the district expired by its own terms. If sufficient then, or on 
the 18th of February, 1871, when the act of cession was ap- 
proved, to appropriate the Jand in controversy as to and against 
the United States, it never was or could be, and as a result, the 
title would pass by the grant to the State of Ohio. 


The term ‘‘surveyed land,” in the Virginia Military District, 
may be said to have had two significations depending upon the 
parties to be affected. A ‘‘survey,” as it was to be understood, 
by one who would seek by virtue of a military warrant to enter 
and survey the land covered by it, was ‘‘a bona fide attempt to 
locate Jands under a warrant by entry and survey.” Because, 
‘‘the effect was to withdraw such lands from subsequent location 
upon another warrant, whether such entry and survey was valid 


or void.” 


Price vs. Johnston, 1 O. St.; 397. 


But as tothe Government, by the term ‘‘survey” was meant 
not simply a bona fide attempt to locate lands under a warrant 
by entry and survey, but a legal, valid survey, such as would ap- 
propriate the land as to and against the United States. If void, 
no title or interest, either legal or equitable, would pass out of 
the Government, but the whole would remain in it, as it did be- 
fore the attempt was made. ‘‘It has the effect, and this only, 
to exclude every person except the legal holder of the warrant 
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from encroaching upon the land thus attempted to be appro- 
priated by subsequent locations.” 


See also Jackson vs. Clark, 1 Pet. R., 628 


The counterpart of the term ‘‘unsurveyed lands” used in the 
act of cessions, to wit, ‘‘surveyed lands,’’ must be understood 
either in the sense given to it in respect to the holder of a war- 
rant who would seek, by a subsequent entry and survey, to ap- 
propriate the land covered by a prior survey, or in the sense 
that attaches to it where the rights of the Government are to be 


aties ated by t 1e act done. 


The contention of the plaintiff in error is, that the term as it 
is used in the grant to the State, must be understood as contra- 
distinguished from its counterpart, ‘‘surveyed lands,” as that 
term is understood in respect to the rights ofa subsequent lo- 
cator of a warrant upon the same land. And it is absolutely 
essential to him that he should maintain such aclaim. If he 
can succeed in so doing, he may, or may not, obtain the reversal 


of the judgement; but if he fail, he cannot possibly succeed in 


The reference by his counsel in his brief to the cases in which 
the courts have given to the term mentioned the signification 
claimed for it, is quite full, and while it may be difficult to har- 
monize them ali the rule may be considered as well enough es- 
tablished, that the courts have gone almost to the verge of ab- 
surdity in applying the proviso of 1807 to sustain the senior sur- 
vey. And while they have not done so in every case, in view 
of the reasons given by the courts, we need not care to com- 
plain of their rulings, 

See Sanders et al., vs. Niswanger et al., 11 O. St., 298, and 
the review of all the cases cited in the opinion of Justice Ghol- 


Son 
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But in every one of the cases referred to, in which 
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the meaning claimed by the plaintiff in error for the term 
‘‘surveyed lands,’ was between conflicting entries and 
surveys, and the rights of the respective locators of war- 
rants were involved. In noone case that we are aware of: 
certainly in no case cited by counsel for Coan, or found 
by us, where the controversy has been between the holder of the 
survey and the Government, or where the rights of the Govern- 
ment in respect to the land were involved, or the question was 
as to the appropriation of the land as against the Government, 
has any court given to the term the. signification which is claim- 
ed for it by the plaintiff in error, In no case has it ever been 
held that, by virtue of the proviso of 1807, the Government is 
prohibited from interfering with land sought to be appropriated 
by an eutry and survey, or from enquiring into regularity, valid- 
ity or legality of the survey. And least of all, is land covered 
by a survey without reference to its regularity, its validity or 
legality, withheld from the control or subsequent appropriation 
by the Government. Qn the contrary, such an inquiry, con- 
trol and right in behalf of the United States, is fairly deducible 
from the decisions, and recognized by the courts in the very 
cases relied upon by the counsel for Coan. 


The enquiry still remains, did the survey of the Gordon heirs 
appropriate the land in controversy as against the Government, 
or so affect either the legal or equitable title to it, that it is no 
longer the subject of grant. 


As to the Government, the entry and survey are but the 
preliminary steps towards the appropriation of the land; but 
whether the proceedings are to be consummated by which the 
appropriation is to become complete, is certainly a matter be- 
yond the mere entry and survey. Until the patent has issued, 
the land, to some extent at least, if not fully, is under the con- 
trol of the Government. Indeed, it has been said that ‘‘if 
the patent has been issued irregularly, the Government may 
provide means for repealing it.” 
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Miller vs. Kerr, 7 Wheat, 1. 


Thomas vs. White et al., 2 O. St., 549. 


And if, therefore, until the patent has issued, the land is 
still under the control of the Government, there must abide in 
it the power to examine into the regularity and validity of the 
preliminary steps, and especially in respect to the entry and sur- 
vey. The right to examine and inquire must imply the right to 
determine, and to accept or reject the entry and survey 
as valid and regular or otherwise. And upon the result will 
depend the issuing of, or refusal to issue the patent. This 
ight to accept or reject as regular and valid the entry and sur- 
vey, may not be an unlimited one ora right to be exercised 
arbitrarilv. And while as against the Government the courts 
may be 


Wwerless 10 compel the issuing of a patent, we may 
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that cases muy arise in Which the determination of the 
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Government may be the subject of review by the courts. It is 
not necessary, certainly, in this case that we should claim that 


the courts possess no such power. 


We may grant, for the sake of the argument, that to consti- 
tute in its broadest sense an appropriation of the land in 
question, so as to leave nothing in the Government to pass by 
the act of cession to the State, it was not necessary that the patent 
should have issued; but, certainly, it was necessary that 
the entry and survey should have been a valid, legal, sub- 
sisting one, as to and against the Government itself, and so 
complete as to create m favor of the Gordon heirs 

perfect, equitable title, one upon which, if it were 
not for the want of power in respect to the party to be 
affected, the courts would have predicated a decree for the 
legal title. But we may say, that in so liberal concession, we 
do not admit that the proviso of 1807 is to figure in the slightest. 
On the contrary, the rights of the parties are to be determined 
precisely as if there had never been any such proviso. 


PAI OCMLE 
he 


/ 


C / ‘4 ~~ ae a . os r ‘ 
Vepmnyowy a (Vang pant At tpe 1 /ni7ta ry Vs atpe ] 
‘C76 fv  / Yi eu ee SUUvVeLUL A. vitro, &. 


Was there then a valid, legal, subsisting entry and survey as 
to and against the Government, the effect of which was to give 
to the Gordon heirs a perfect, equitable title to the land em- 
braced in their survey? 

First. The Government itself has answered this in the negative. 
It was the right of the Government to examine into the matter 
and determine whether are not the entry and survey were made 
in accordance with the law; and it has done so, and we have the 
result in the record which it has kept. 

It is true that various oljections are made by tke counsel for 
Coan to this action of the Government. (1.) It is objected 
that the mode of proof as to the determination of the Govern- 
ment is incompetent. The deposition of Daniel McCarty, who 
had been a clerk in the General Land Office since 1852, and ever 
since 1857, has had exclusive charge under the various Com- 
missioners of all matters pertaining to the Virginia Military 
District of Ohio, was taken, and he testifies that the only record 
kept of the action of the General Land Office touching the 
matters involved, is the correspondence between the clerk having 
charge of the business, approved by the signature of the Com- 
missioner, and recorded in full on the letter books of the office, 
and the parties to be affected by the action. ‘ihese letters, so 
recorded and preserved, contain the evidence of the action 
taken and the determination arrived at; and copies of the same, 
taken from the record and sworn to by the clerk, is the evidence 
objected to. We submit that it is in every respect competent 
in that way to establish the action of the proper department of 
the Government on the subject. (2.) Objection is made also as 
to the time when the action of the Government took place. The 
matter considered was something that had occurred prior to 
1857. And the inquiry was not as to matters transpiring after 
the act of cession, but long prior thereto; and the effect was 
simply to ascertain the status of the claimants in respect to the 
land in question at and prior to 1871. If their entry and sur- 


" , 4 a | , > -* i a 2 -~ ~~ Cy . P 
=) * + { ¥.. 35 yt AAA ~. [i a sma fy vi a 7 “AITO > AD rryYFrDe 
ee ims el AS CV & é & VLE L/ wes & V/ Ws ve he’ fw eee Ee fet uc 

a | 


vey had been adjudged valid and legal, so as to give them a 
complete, equitable title, the patent would have issued, and the 
title would have then have related back to the time of the re- 
turn of the survey; and in that event, there was nothing in the 
Government, except the naked legal title, that could have 
passed to the State of Ohio. 

The objection is based upon the idea that the determination of 
the Commissioner of the General Land office had something to 
do with the creation of the title; but nothing of the kind is 
claimed as the result of that action. It neither weakened nor 
strengthened the title of the State or College. Our claim is, 
that if by the entry and survey the land in suit was appropriated 
oven by a complete equitable title as against the Government, 
when in 1871 the act of cession was approved, there was noth- 
ing, except the naked legal title in the Government, and noth- 
ing would pass by the grant. And all that was done by the 
Commissioner was simply to pass upon and determine, when 
the application for a patent was made, whether or not the entry 
and survey created such an equity as would entitle the holder to 
a patent for the land. And this was what was done, and no 
more. No one has claimed that the decision of the Commission. 
er was equivalent to a patent to the State of Ohio. Its title 
came by the act of cession, and the effect of the decision of the 
Commissioner was simply the rejection, as illegal and invalid, of 
the survey of the Gordon heirs. 

(3.) It is objected also that the Commissioner of the General 
Land Office alone could not decide upon the legality of the entry 
and survey, and that sections 2,447, 2,455, 2,450 and 2,451, 
U.S. R.S., required that he should act in conjunction with 
the Secretary of the Interior and the Attorney General. We 
submit, that none of these sections sustain the objection made. 
They have reference to another class of cases, especially sec- 
tions 2,450 and 2,451, which are the only ones that bear upon 


the subject. 
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The letters of the Commissioner will show that an appeal 
could have been taken to the Secretary of the Interior, and 60 
days were given to Heaton within which to take his appeal; 
but none was taken. We maintain, therefore, that the usual 
and ordinary course was taken to obtain the determination of 
the Government, acting through the proper department, in re- 
spect to the legality or validity of the survey, and that the 
decision was adverse. 

Second. But, even if the Commissioner had no power to act, 
or if his action was informal and irregular, or if it is true that 
his decision is not final, the same conclusion must be reached by 
any court having jurisdiction to determine the question. The 
legal title to the property involved remained in the Govern- 
ment, and the most that can be claimed is, that it held it sub- 
ject to the equities that existed in favor of the Gordon heirs.. 
‘These were equities, if any existed, against the Government, and 
in tavor of the parties who were attempting by an entry and 
survey to appropriate a portion of the lands belonging to it. 


The warrant under which it was sought to make the appro- 
priation called for 500 acres of land, and no more. To that 
extent it was authority for the appropriation of the lands in the 
Virginia Military District, and beyond that it conferred upon 
the holder no authority whatever. Without such a warrant no 
entry or survey could be made at all; and with such a warrant, 
the authority to make the entry and survey was limited to the 
number of acres called for by the warrant. An entry and sur- 
vey of more land than was called for by the warrant was just as 
unauthorized as to the excess as an entry and survey without 
any warrant whatever. And this was the argument that was 
used in Clarke vs. Jackson et al., 1 Peters R., 635, the weight 
of which, as Chief Justice Marshall said in deciding the case, 
“the court felt,” and had ‘‘bestowed upon it the most deliberate 
consideration.” But the controversy in that case was between 
parties claiming under entries and surveys made at different 
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periods upon the same land, and in view of the proviso of 1807, 
notwithstanding the senior survey was based upon a warrant 
already satisfied, the subsequent survey was held vuvid; because, 
as was said, a3 to him, at the time he made his survey the land 
was withheld from entry, and he was prohibited trom making his 
survey. While so holding, however, the court recognized the 
difference between that class of cases and those where the ques. 
tion was between the holder of a survey based upon a warraut 
already satisfied and the Government. See the language of the 
court, on pages 038-9. 


The Government refused to carry the survey into grant, and 


to issue to the Gordon heirs a patent for the land covered by it, 
because, with a warrant calling for 500 acres, two entries and 
survevs were made, one for 400 acres, so-called, covering the 
land in controversy, but embracing, in fact, as ascertained by 
actual survey, 1,682 acres of land; the other for 100 acres, so- 
called, but embracing, by actual survey, 517 46-100 acres. In the 
400 acre survey, so-called, for the attempted appropriation of the 
1,282 acres in excess of said 400 acres, there was no authority or 
warrant whatever. The owners of the warrant were in no way 
entitled to any part of said excess, and there was certainly no 
reason why the Government should be deprived of it. As to 
the 1,282 acres no equity existed, or could exist, in favor of the 
holders of the survey, and none could grow up against the 
Government. Upon what, then, could Gordon’s heirs predicate 
any claim to it? But the claim of Coan seems to be, that, 
inasmuch as the warrant was authority for appropriating 400 
acres covered by the survey, the surplus must go along 
with it; or, if that is not his claim, it is, that with an 
authority to appropriate 400 acres of land, you may appropri- 
ate 1,682 acres, and still, even as to the Government, that is to 
be immediately affected by it, the survey is in no way vitiated. 
The mere statement of either proposition shows its absurdity. 
It must be borne in mind that the most that can be claimed is, 
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that there had been an equitable appropriation of the land in 
question as to the Government, and therefore, at the time of the 
grant to the State, the Government had nothing except the 
naked legal title, that it could grant. An equitable appropria- 
tion must arise out of or be based upon equitable principies; and 
what equity is there in compelling the Government to give up 
1,682 acres to a party who hasa claim upon it for 400 acres? 
Or in awarding to a claimart 1,682 acres, because he has a 
warrant that entitles him to 400? 


The brief for Coan contains a reference to quite a number of 
cases, in which it is said a surplus in a survey does not vitiate 
it. And that there can be no entry cr survey of the surplus so 
as to deprive the holder of the survey containing the surplus in 
it. We have no doubt that decisions to that effect can be 
found. Butas to whom does such doctrine apply? Not the 
Government, certainly, that is to be affected by it, where no 
patent has issued; but to third parties, who were mere volun- 
teers in behalf of the Government, or are seeking to interfere, 
and appropriate land that they are prohibited from interfering 
with, as they were by the proviso so often referred to. But 
besides, the cases in which the doctrine has been recognized, 
are those in which but a small quantity of surplus land was 
embraced, such as might naturally, by mistake, or error in 
making the survey, be included. But no case has been, or can 
be found, we apprehend, where the surplus is more than three 
times as much as the quantity authorized to be appropriated 
and the rights of the Government are directly involved, to sus- 
tain so startling a proposition. 


‘But it is argued that the survey, if vitiated at all, is only 
vitiated to the extent of the surplus. 400 of the 1,682 acres 
covered by the survey, it is claimed, is in equity appropriated 
to satisfy so much of the warrant. But the trouble is, which 
490 of 1,682 acres is so appropriated? Possibly, while there 
was a law in force which authorized entries and surveys to be 
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periods upon the same land, and in view of the proviso of 1807, 
notwithstanding the senior survey was based upon a warrant 
already satisfied, the subsequent survey was held void; because, 
as was said, as to him, at the time he made his survey the land 
was withheld from entry, and he was prohibited from making his 
survey. While so holding, however, the court recognized the 
difference between that class of cases and those where the ques. 
tion was between the holder of a survey based upon a warrant 
already satisfied and the Guvernment. See the language of the 


court, on pages 658-9, 


The Government refused to carry the survey into grant, and 
to issue to the Gordon heirs a patent for the land covered by it, 
because, with a warrant calling for 500 acres, two entries and 
survevs were made, one for 400 acres, so-called, covering the 
land in controversy, but embracing, in fact, as ascertained by 
actual survey, 1,682 acres of land; the other for 100 acres, so- 
called, but embracing, by actual survey, 517 45-100 acres. In the 
400 acre survey, so-called, for the attempted appropriation of the 
1,282 acres in excess of said 400 acres, there was no authority or 
warrant whatever. The owners of the warrant were in no way 
entitled to any part of said excess, and there was certainly no 
reason why the Government should be deprived of it. As to 
the 1,282 acres no equity existed, or could exist, in favor of the 
holders of the survey, and none could grow up against the 
Government. Upon what, then, could Gordon’s heirs predicate 
any claim to it? But the claim of Coan seems to be, that, 
inasmuch as the warrant was authority for appropriating 400 
acres covered by the survey, the surplus must go along 
with it; or, if that is not his claim, it is, that with an 
authority to appropriate 400 acres of land, you may appropri- 
ate 1,682 acres, and still, even as to the Government, that is to 
be immediately affected by it, the survey is in no way vitiated. 
The mere statement of either proposition shows its absurdity. 
It must be borne in mind that the most that can be claimed is, 
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that there had been an equitable.appropriation of the land in 
question as to the Government, and therefore, at the time of the 
grant to the State, the Government had nothing except the 
naked legal title, that it could grant. An equitable appropria- 
tion must arise out of or be based upon equitable principies; and 
what equity is there in compelling the Government to give up 
1,682 acres to a party who has a claim upon it for 400 acres? 
Or in awarding to a claimant 1,682 acres, because he has a 
warrant that entitles him to 400? 

The brief for Coan contains a reference to quite a number of 
cases, in which it is said a surplus in a survey does not vitiate 
it. And that there can be no entry or survey of the surplus so 
as to deprive the holder of the survey containing the surplus in 
it. We have no doubt that decisions to that effect can be 
found. Butas to whom does such doctrine apply? Not the 
Government, certainly, that is to be affected by it, where no 
patent has issued; but to third parties, who were mere volun- 
teers in behalf of the Government, or are seeking to interfere, 
and appropriate land that they are prohibited from interfering 
with, as they were by the proviso so often referred to. But 
besides, the cases in which the doctrine has been recognized, 
are those in which but a small quantity of surplus land was 
embraced, such as might naturally, by mistake, or error in 
making the survey, be included. But no case has been, or can 
be found, we apprehend, where the surplus is more than three 
times as much as the quantity authorized to be appropriated 
and the rights of the Government are directly involved, to sus- 
tain so startling a proposition. 


But it is argued that the survey, if vitiated at all, is only 
vitiated to the extent of the surplus. 400 of the 1,682 acres 
covered by the survey, it is claimed, is in equity appropriated 
to satisfy so much of the warrant. But the trouble is, which 
400 of 1,682 acres is so appropriated? Possibly, while there 
was a law in force which authorized entries and surveys to be 


26 Supreme Court of the United Siates. 
made, and lands to be appropriated in that way, to satisfy milt. 
tary warrants, if the Government had refused on account of the 
surplus to carry the survey into grant, the warrant might have 
been withdrawn, and a survey, embracing the proper quantity, 
made. But there is no law in force, and has not been, at least 
so far as these lands are concerned, since 1857, to warrant any 
such action. And the result is, that since the law ceased to 
operate, and expired by its uwn limitation, the only relief that a 
party can have, if he has failed within the time limited to have 
his warrant satisfied by valid survey with the land in the Dis- 
trict, is to have it satisfied with land scrip. The provision 
referred to is ample and complete to cover any such case as the 
one involved. And if it were otherwise, the party who has 
embraced so much surplus land in his entry and survey as to 
justify the Government in refusing to carry it into grant, is the 
one, if anybody, that should suffer. 

But we plant the right of the Government to reject the sur- 


vey entirely upon a much higher principle, and could £0 far to 
justify it even in a case where the Government alone was not 
concerned, but where the rights of a subsequent locator were 
involved, although it is by no means required that we should 


maintain the latter branch of the claim. 


Judge Ranney, in delivering the opinion of the court in 
Price vs. Johnston, 1 O. St., 397, in referring to the conflicting 
decisions as to the import of the proviso of 1807, and in endeav- 
oring to reconcile them, says it can be done by ‘‘hoiding that 
every bona fide attempt to locate lands under a warrant by entry 
and survey, has the effect to withdraw such lands from subse- 
quent location upon another warrant, whether such entry and 
survey is valid or void.” And the bona fides of the senior entry 
and survey should have much to do certainly in withholding 
the land from subsequent survey. But, if as between conflict- 
ing surveys, the bona fides of the entry and survey should be an 
important element, how much more should its effect be in a con- 
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troversy between the locator and the Government, in which it is 
sought, upon equitable considerations, to appropriate a portion of 
its lauds? 


It might be that the owner of a warrant, acting in entire 
good fuith, could embrace a small quantity of surplus land in his 
survey, and no doubt it has been frequently done; but when a 
warrant calling for 500 acres is used as the foundation of two 
surveys—one for 400 acres, and the other for 100, and by actual 
measurement the former is made to cover 1,682, and the latter 
217 46-100 acres, the presumption of good faith or innocent mis- 
take is overcome, and the very reverse must be the presumption. 
In fact, the attempted appropriation of the amount of land em- 
braced in the two surveys, to satisfy a military warrant calling 
for five hundred acres, and no more, upon its very face, is a 
most arrant fraud upon the Government, a fraud so palpable 


and glaring, that out of such a transaction, in the language of 


} ? rT. 


Judge Reed, ‘‘no equity can ever blossom.’ he Government 
having ignored the survey, and refused absolutely to carry it into 
grant, and there being no equity in the claim; and the survey 
itself being so strongly tainted with fraud, the conclusion is 
irresistible that, at the time of the act of cession to Chio, the 
Jand in question was in no way appropriated, either legally or 
equitably, to satisfy the warrant of the Gordon heirs; and it was 
therefore the subject of grant by the Government, and would 


pass by the cession to the State. 
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THE PEOPLE OF THE STaTE oF | % /linois. 


ILLINOIS. 


To the Honorable Joun M. Haran, Justice of the Supreme 
Court of the United States : 


And now come August Spies, Michael Schwab, Oscar 
Neebe, Samuel Fielden, Albert R. Parsons, George Engel, 
Adolph Fischer and Louis Lingg, jointly and severally, by 
Moses Salomon, W. P. Black, Roger A. Prior, and J. 
Randolph Tucker, their attorneys, and complain that in 
the record and proceedings, and also in the rendition of 
the final judgment in a suit wherein said Spies, Schwab, 
Neebe, Fielden, Parsons, Engel, Fischer and Lingg were 
plaintiffs in error, and the People of the State of Illi- 
nois were defendants in error, in the Supreme Court of 
the State of Illinois, for the Northern Grand Divis on, 
being the highest Court of said State in which a decision 
could be had in said suit, and in which a final judgment 
was rendered against them on the 14th day of September, 
A. D. 1887, in said suit, certain Federal questions were pre- 
sented, claimed and determined in said Court and cause, 
and the proceedings therein, and the decision thereof, was 
adverse to and against the right, privilege, immunity and 
claim of your petitioners; in the determination of which 
there was manifest error. 

And there was also, as shown by the record, drawn in 
question the validity of certain statutes of the State of 
Illinois, which were claimed by your petitioners to be 


» of the United States to the 
{/ Supreme Court of the State 
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repugnant ce the (C‘onstitution of the United States, and 

consequently invalid; and the decision of said Supreme 

Court of the State of Illinois was in favor of the validity of 
~ 


Sald statutes. 


Said Federal questions, &c., were as follows, to wit: 


I. 


Section 709 of the Revised Statutes of the United States 
ition, 1878) provides as follows, to wit: 


“44a 7 
\ Past Leder. Seconda eq 


A final judgment or decree in any suit in the highest 
‘ourt of a State, in which a decision in the suit could be 
had, where is drawn in question the validity of a treaty or 
statute of or an authority exercised under the United States, 
and the decision is against their validity ; or where is 
drawn in question the validity of a statute of, or an author- 
ity exercised under any State, on the ground of their being 
repugnant to the constitution, treaties or laws of the United 
States, and the decision is in favor of their validity ; or 
where any title, right, privilege or immunity is claimed 
under the constitution, or any treaty or statute of, or com- 
mission held or authority exercised under, the United 
States, and the decision is against the title, right, privi- 
lege or immunity specially set up or claimed by either 
party under such constitution, treaty, statute, commission 
or authority, may be re-examined and reversed, or affirmed 
in the Supreme Court upon a writ of error. The writ shall 
have the same effect as if the judgment or decree com- 
plained of had been rendered or passed in a Court of the 
United States.’’ : 

The record in this case shows that there was drawn in 
question in this case the validity of a statute of the State 
of Illinois, on the ground of its being repugnant to the 
Constitution of the United States, and the decision of the 
said Supreme Court of the State of [Illinois was in favor of 


the validity of said statute. Also that the State of Illinois 


oe 
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made and enforced against your petitioners a law abridging 
the privileges and immunities of citizens of the United 
States; and also the record shows that a right, privilege 
and immunity was claimed under the Constitution of the 
United States by your petitioners, and the decision was 
against said right, &c., as follows, to wit: 

Section 1 of Article 14 of the amendments of the Con- 
stitution of the United States provides as follows, to wit: 

‘* All persons born or naturalized in the United States 
and subject to the jurisdiction thereof are citizens of the 
United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, 
liberty or property without due process of law, nor deny 
to any person within its jurisdiction the equal protection of 
the laws.’’ | 

Article 3, Section 2, Clause 3 of the Federal Constitution 
provides as follows, to wit: 

‘The trial of all crimes, except in cases of impeach- 
ment, shall be by jury.’’ 

Article 5 of the amendments of the Constitution of the 
United States provides as follows, to wit: 

‘*No person shall * * * be deprived of life, liberty 
or property without due process of law.’’ 

Article 6 of the amendments of the Constitution pro- 
vides as follows, to wit: 

‘* Tn all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial by an impartial jury of 
the State and district wherein the crime shall have been 
committed,’’ &e. 

To the same effect the Constitution of the State of I[li- 
nois, adopted A. D. 1870, by Section 2 of Article 2, pro- 
vides as follows, to wit: ‘*‘ No person shall be deprived of 
life, liberty or property, without due process of law.”’ 
While in the same Constitution by Section 9 of Article 2, 
‘* Bill of Rights,’’ it is provided as follows : 

‘¢ Tn all criminal prosecutions, the accused shall have the 
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night * * * toa speedy, public trial by an impartial jury 
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Of the county or district in wnienh the offence 1s alleged CO 
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have been committed.’ 


he State of Illinois, by an Act of the Legislature, ap- 
proved March 12th, 1874, and in foree July 1st, 1874, pro- 


vided as follows. to wit: (Hurd’s Rev. Statutes of Illinois. 
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Court of Kecord in the county within one year previous to 
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provided in this Act, as soon as the fact 1s discovered : 


Provided, if a person has served on a jury ina Court of 
Record within one year, he shall be exempt from again 
serving during such year, unless he waives such exemption : 
Provided further, that it shatl not be a cause of challenge 
that a juror has read in the newspapers an account of the 
commission of the crime with which the prisoner 1s charged, 
if such juror shall state on oath that he believes he can 
render an impartial verdict according to the law and the evi- 
dence: and Provided further, that in the trial of any erimi- 
nal cause, the fact that a person called as a juror has 
formed an opinion or impression, based upon rumor or 
upon newspaper statements (about the truth of which he 
has expressed no opinion), shall not disqualify him to 
serve aS a juror in such case, if he shall upon oath state 
that he believes he can fairly and impartially render a ver- 
dict therein in accordance with the law and the evidence, 
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and the Court shall be satisfied of the truth of such state- 
ment.’’ , 

In this case the Criminal Court of Cook County held that 
said statute controlled as to the qualifications of jurors, 


and that under this statute a man was a competent and 
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qualified juror, and not subject tO challenge for cause on 
account of prejudice or partiality, notwithstanding any 
opinion formed and expressed by him touching the cuilt 
or innocenee of the aceused, which opinion was based on 
what he had heard and read touching the matter inquired 
of, and notwithstanding the proposed juror stated that he 
stiil entertained an opinion that the defendants, or some of 
them, were guilty as charged, or upon the question of their 
guilt, and that he still belived to be true the accounts heard 
and read by him; and that his opinion was so fixed that it 
would req tire evidence, and even strong’ evidenee, to eéhange 
that opinion; provided only the juror would state that he 


’ 
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did not know thit he had expressed any opinion as to the 


truth of the reports read or heard by him prior to his being 
called as a juror, and that he believed he could render a 
fair and impartial verdict in the cause. 


[See examinations, and rulings thereon, of panel- 

men Frank Jacobson (Vol. A, 256); John John- 
son (Vol. B, 140); Clarence H. Hill (V ol. B, 168); 
W. U. Upham (Vol. A, p. 52); E. F. Shedd 
Vol. A, 418); A. F. pradley (Vol. A, 156): 
William Neil (Vol. C, 44); Jas. S. Oakley 
(Vol. C. 79): H. &. Chandler (Vol. C, 184); A. 
L. Ketchum (Vol. C, 162); D. EF. Swan (Vol. 
C, 176); Edward Knauer (Vol. C, 89); F. I. 
Wilson (Vol. C, 265); John Connoily (Vol. C, 
318): Geo. N. Porter (Vol. D, 182); H. N. 
Smith (Vol. D, 302): Isaac W. Pinkham (Vol. 
D, 330); Leonard Gould (Vol. EK, 474); James 
H. Walker (Vol. F, 35); W. D. Allen (Vol. C, 
110); H. L. Anderson (Vol. C, 484); T. E. 
Keefe (Vol. D, 36); M. D. Flavin (Vol. D, 
402); Rush Patterson (Vol. F, 56); Leroy Han- 
nah (Vol. G, 164). | | 


The petitioners objected that this statute Was repugnant 
alike to the provisions of the Federal Constitution and of 


the Constitution of the State of Illinois (Record, Vol. G. 


Y) | 
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»), and deprived the accused of the right, privilege 
and immunity of trial by an impartial jury; abridged the 


privileges and immunities of the petitioners as citizens of 
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the United States; and objected and claimed that said 
statute deprived petitioners of life, liberty, wc... without 
due process of law. The position ot attornevs for peti- 


tioners upon this point and the ruling thereon, as shown 
5 the record above eited, are as follows, to wit: 

Mr. Salomon: Now, if your Honor please, we desire to 
all the Court’s attention briefly (to the statute?) We 
have gvone over it quite a number of times, but it seems to 
me that there is a constitutional provision governing the 
ification of a juror. That provision is found both in the 
United States Constitution and the Constitution of the 
State, that a defendant shall be entitled to a trial by an 
) jury. Now, of course an impartial jury is com- 


posed of impartial jurors. Now, whatis an impartial juror ? 
it means a man who is not prejudiced against these defend- 
it the beginning of the case, who sits here fairly, unin- 
fluenced, unbiased by any feeling or by any inclinations 
against them at the beginning of this case. Now, this has 
been stated strongly by the Supreme Court of this State in 


i 
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he 56th Ulnois—in the case of the Railroad Company vs. 


Adler, or Adler against the Railroad Company, and also 
in the Virginia case which I have here, and would eall your 
Honor’s attention to, if the Court cares to take up the time 

hear the opinion. Now, this statute p 
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lity of the juror: in other words, it attempts to make a 


partial Juror impartial and competent, if he himself says 
that he believes he can fairly and impartially try the case, 
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notwithstanding he already says that he has a fixed and 
decided opinion and a prejudice against the defendants. 

‘“ The Court: Well, as to the constitutionality of the 
statute, the Supreme Court have expressed thir approval of 


so that that is out of the question. What the Supreme 
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Court have said is constitutional, a Court of inferior degree 
has no right to say afterwards is not constitutional. 

‘Mr. Salomon: The Supreme Court have said in differ- 
ent cases time and again—— | 

** The Court ; Save the point upon it. 

‘* Mr. Salomon: Well, we desire to have the record show 
that we base the objection on the statute as being in conflict 
with the constitutional provisions. 

‘*To which ruling of the Court counsel for the defense 
then and there excepted.’’ 

Said rulings and decisions of said Criminal Court were 
duly assigned for error in said cause in the said Supreme 
Court of Illinois; but the said [llinois Supreme Court 
held the above construction, exposition and application to 
the case of said statute to be correct; and that said 
statute and its said exposition and application was valid, 
and was not repugnant to the said constitutional provisions; 
and said Illinois Supreme Court thereby denied to the 
accused the claim, right, privilege and immunity of trial 
by an ‘‘impartial jury,’’ and also by their decision de- 
prived petitioners of life, liberty and property without 
‘‘due process of law.’’ And abridged the privileges and 
immunities of petitioners as citizens of the United States, 
contrary to and in violation of the Constitution of the 
United States. 


If. 


The petioners asserted and claimed under the Constitu- 
tion of the United States the right, privilege and immu- 
nity of trial by an impartial jury, and the decision of the 
said Supreme Court of the State of Illinois was against the 
right, privilege and immunity so asserted and, claimed. 
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The State of Illinois made ~ ana tne said Supreme Court 
T sald State enjtoreed acainst petitioners, a law tO WIT: why 
Said act approved March 12th, A. D. 1874 (referred to 


l.), whereby the privileges, rights and immunities 


f petitioners, as citizens of the United States were abridged, 
ontrary to the Fourteenth Amendment of the Federal] 

onstitution; and also contrary to the provisions of Article 
3 2, clause 3, of ti (>] inal Constitution of the United 
states; and Articles 5 and 6 of the Amendments of said 
Constitution 

IV 

The petitioners claimed in said cause the right, privi a 

Ce nd immunity, of th equal DD otection of the law”’ 
uaranteed to them under Article 14 of the Amendments 
of the Federal Constitution; and such right, privilege 
and immunity were denied to them by the decision 
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the State 


vided as follows, to wit 
rion 6. [hat the right of the trial by jury shall 


, ry ° . . ° ° ce 
rIion 9. That In all criminal! prosecutlons the r 
hath the right to * * a speedy public trial | 
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vicinage.’’ 

3 of the second Constitution of 
Illinois. ad A. D. 1848. 
provided 


opted it was, amongst 
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men may be authorized by law. 


‘*'That in all criminal prosecutions the accused hath the 
rightto * * * aspeedy public trial by an impartial 
jury of the county or district wherein the offense shall 
have been committed.”’ 

By auniform current of decisions, the Supreme Court of 
IWinois held. under said Constitutions of 1818 and 1848, 
that under the said provisions above quoted, one on trial 
charged with a criminal offense was entitled to an impartial 
jury—a panel of impartial jurors; and that if a proposed 
juror admitted upon his voir dire that he had a fixed or 
hrm opinion touching the question of the prisoner’s guilt, 
no matter upon what such opinion was based, an opinion 
to remove which evidence would be required, such person 
was not impartial within the constitutional provisions 
quoted; and where such persons were held competent CO 
as jurors by the trial court, such holding was by 
the said Supreme Court held to be error, and for such 
error the judgments were reversed in favor of such accused 


» 


See Smith os. Eames, 3 Scammon, 
Gardner vs. People, 3 Scammon, 83. 

Vennum ws. Harwood, 1 Gilman, 659. 

Baxter vs. The People, 3 Gilman, 368. 

Neely os. The People, 13 Illinois, 685. 

Gray os. The People, 26 Ills., 344. 

Collins vs. The People, 48 Ills., 146. 

Chicago & Alton R. W. Co, vs. Adler; 56 Ills., 


ci 2 
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By Sections 5 and 9 of Article 2 of the third Constitu- 
tion of the State of Illinois, adopted A.D. 1870, it was, 
among other things, provided as follows: 


‘Srcotrion 5. The right of trial by jury as heretofore 


enjoyed shall remain inviolate; but the trial of civil eases 
before justices of the peace by a jury of less than twelve 


| criminal prosecutions the accused 
shall have the right to * “™ * a speedy public trial 
by an impartial jury of the county or district in which the 
offense is alleged to have been committed.’’ 

Under these D rovisions of said last-mentioned Constitu- 
tion the same ruling was enforced touching the « isqua 
cation of a proposed juror by reason of the ‘cece of a 
fixed opinion as under the prior Constitutions. 

Winnesheik Ins. Co. os. Schueler, 60 Ill., 465. 
Plummer vs. The People, 74 Illinois, 361. 
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ot the accused, though irm and deeply seated. based On 
reports fully believed to be true, and though said opinion 
was of such a nature as would require evidence, and even 
strong evidence, for its removal, did not render such per 
son disqualified to sit as a juror for the trial of this case 
and these petitions 
See examinations of talesmen ree ae: cited: 
nd also P. J. Raleigh (Vol. A, 235); Lancas- 
ter (Vol. A, 84); W. H. Whi acta (Vol. C, 
64); Tl. A. Harne 4 (Vol. D. 13): Geo. . Baker 
(Yol. D, 67); KH. H. Martin, (Vol. D, 295): 
H. W. Cole (Vol. EK, 431); S. A. Maxwell (Vol. 
K, 499); W. T. Chandler (Vol. F, 43); Arthur 
Hugunin (Vol. G, 126); F. L. Dillon (Vol. H, 
89); I. L. Koontz (Vol. H, 109); A. Welson 
(Vol. H, 114); W. F. Conklin (Vol. H, 182), 
and Chas. Roberts (Vol. H, 219). 
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(6) The Supreme Court of [linois has uniformly accorded 
to other persons accused of crime the protection in the 
selection of a jury of excluding from the jury, as disquali- 
fied by reason of partiality, favor or bias, persons who con- 
fessed a prejudice against the class of persons to which the 
defendants contfessedly belonged. | 

See Winnesheik Ins. Company vs. Schuler, 60 
Lli., 465. 
CO. dA. R.R. Co. vs. Buttolf, 66 Ill., 347. 


Lavin os. The People, 69 Ill., 303. 


And the said Court has uniformly held that the accused 
had the right to interrogate proposed jurors fully so as to 
ascertain whether such prejudice was so strong as_ to 
probably affect their verdict; and also to advise the accused 
with reference to determining whether to exercise a peremp- 
tory challenge. 


See cases last eited. 


The record shows the petitioners claimed the same “‘ pro- 
tection of the law”’’ in the selection of the jury, and asked 
that persons be excluded therefrom who confessed that they 
had a prejudice against persons belonging to the classes or 
societies called Socialists, Communists, and Anarchists, to 
some of which defendants belonged ; and they asked the 
right to interrogate persons proposed to them as jurors, as 
to whether their admitted prejudice against the classes 
named was of such a character as in their opinion would 
influence their verdict, if it should appear that defendants 
belonged to such classes. The right to so interrogate such 
proposed jurors, and the right to challenge them for cause, 
were alike denied to the petitioners by the said Supreme 
Court of [linois, and the decision of said Court was against 
the right, privilege and immunity so claimed. 

For a few of the many instances illustrating the rulings 
of the trial Court on this point, and the questions asked 
by petitioners which proposed jurors were not allowed to 


William Crowley, Vol. A, p. 111; T. H. Dowd, Vol. B, p. 
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e communists, soeclalists and anarcecnists. You must pre- 
sume that I know. because 1t has been decided that for a 


man to say that he IS prejudiced against horse-thieves 1s no 


eround for imputing to him any misconduct as a juror. 


~~ 


Now, you must assume that I know, eit 
communists and soclalistS are a worthy, a praiseworthy 


5° | * N ae . 7S = ’ | ~ eS | TS x. j ae ¥Z 
Ciass Oot people, having WOrthv ovi1ects, or else cannot 
i 3 a e 


47 4 . f RO 6 ¥*e 1? 4 } a | VY? ¢ ) 7 
sav that a prejudice against them 1s wrone. 
rin : — } - . sts . j 
The challenge was overruled and defendants excepted, 
" , ° } : , , : | 4 _ - }> ot , 7 
and defendants challenged peremptorily. but aiter this 


A 
examination the Court adopted and pursued the policy of 


: , - Ww >. I é l1- nN 1 , L., ek ne 
refusing to allow the talesmen to be asked whether thei 
prejudice against soclalists. CcOmMUNAISTS and anarchists 

, , ww * | ‘ - . f + 
would affect their verdict. (see examination otf talesmen 


Owen Murray, Vol. B, p. 34; T. H. Dowd, Vol. B, p. 87; 
John Johnson, \ ol. B, pp. 142, 143, &e., &e.). All of which 
nlines of the trial Court were assigned for error in the 


reme Court. 


—) 


(he record further shows, Vol. O., p. 382: 


co 


ce 


The Supreme Court passing on this claim of petitioners 
said 

‘<The juror Sandford further stated that he had a 
prejudice against socialists, communists and anarchists. 
This did not disqualify him from sitting as a juror. If the 
theories of the anarchists should be carried into practical 
effect, they would involve the aestruction of all law and 
covernment. Law and government cannot be abolished 
without revolution, bloodshed and murder. ‘The socialist 


or communist, i he attempted tO Puli Ito practical opera- 


2 
tion his doctrine of community ol property, would destroy 
Inadiciad l piohte 44 narty Dryatteallu eancideras] | 
individual rights in property. Practically considered, t] 


“ ad = , ‘ ee 4 be ’ fs, , 34 s734 . + 
idea of taking a man’s property from him without his 


72 
i¢ 


consent. for the purpose of putting it into a common iund 

for the benefit of the community at large, MNvoives the 
° a * im | ce 3 } ] — i eT +? i v\) om ; 

commission of thett and robbery; therefore the prejudice 


which the ordinary citizen, who looks at things from a 
practical standpoint, would have against anarchism and 
communism would be nothing more than a_ prejudice 
aoenat crime, * * * * *..* 

‘Sandford stated, that he would ‘ Attempt to try the case 
upon the evidence introduced here, upon the issue which 
is presented here. The isst1e presented Was, whether the 
defendunts were guilty or not guilty of the murder of 
Matthias J. Deegan. Any prejudice against communism 
or anarchism would not render a juror incapable of trying 
that issue fairly and impartially.’ ”’ 

Further, in this behalf the petitioners claimed this right 
and privilege under the following instruction asked by 
them : 

‘*No person can be legally convicted under the laws of 
[llinois, on account of any opinion or principles entertained. 
by him. It cannot be material in this case that defendants 
or some of them, are or may be Socialists, Communists, or 


9 


Anarchists, and no prejudice ought to be borne against 
them on account thereof by the jury, although the jury 
may believe their doctrines are false and pernicious.’’ 


(See vol. O of Rec., p. 12.) 


The said Illinois Supreme Court upheld the action of the 


irialt Court in refusing to give said instruction, thereby 
ling adversely to the right, privilege and immunity 


} ‘ . } . * ; . } % ’ 
Claimed by the petitioners, and denied tothem that equal 
protection of the laws”? guaranteed to them under the Fed- 


eral COonstitntrion. 


The Supreme Court of the State of Illinois has here- 


tofore uniformly ‘held that it was improper and illegal for 


ree 


he representative of the people in argument to the jury to 
outside of the record, to make unsustained charges 
‘ainst the defendants, and to indulge in vituperation and 
ibuse of the accused, and has held that for such improprie- 
ies the cause should be reversed. 
See Fox ws. People, 95 Il., 70. 
Hennies os. Vogel, 87 Tll., 242. 
but in the case at bar, as appears from the record, the 
prosecuting attorney was allowed by the Trial Court, in the 
face of objection made, to travel entirely outside of the 


rs 
; 


record, and to make as against the defendants on trial for 
life, charges and statements having no foundation in the 
evidence in the record, and was also permitted to indulge 
in violently denunciatory and abusive language towards the 


This was assigned for error in said Supreme Court of the 
State of Illinois; but the said Supreme Court upheld the 
action of the Trial Court in the particulars above referred 
to, and held that the action of the State’s attorney in these 
regards was not objectionable in this case, thereby deciding 
adversely to the right, privilege and immunity claimed by 
the petitioners, and denying to them that equal protection 
of the laws guaranteed to, and claimed by, them under the 


i 


Kederal Constitution. 


ti 
* 
wt 


(7.) The Statute of the State of Illinois provides (Crim- 
inal Code, Chap. 38, Section 426, Hurd’s Revised Statutes 
of Illinois, 1885, page 443) as follows: 

‘* No person shall be disqualified as a witness in any 
criminal case or proceeding, by reason of his interest in 
the event of the same, as a party or otherwise, or by reason 
of his having been convicted of any crime; but such interest 
or conviction may be shown for the purpose of affecting his 
credibility: Provided, however, that a defendant in any 
criminal case or proceeding shall only at his own request be 
deemed a competent witness, and his neglect to testify shall 
not create any presumption against him, nor shall the 
Court permit any reference or comment to be made to or 
upon such neglect.”’ 

Under said statute the Supreme Court of the State of 
[llinois has uniformly heretofore held that any reference of 
any kind by the prosecuting attorney to any failure to tes- 
tify on the part of the accused, was illegal, and that in 
every such case, any party convicted was entitled to a 
reversal of the judgment. 

But in the case at bar the prosecuting attorney in his 
closing argument did refer to the failure to testify of certain 
of the defendants, and to the failure of the defendants to 
testify upon certain matters, contrary to the provisions of 
said statute, to which defendants objected and excepted. 
Yet, the Supreme Court of the State of Illinois, in this case 
denied to your petitioners the right, privilege and immunity 
cuaranteed to them under the laws, to be exempt from such 
reference, and decided adversely to the claim of the peti- 
tioners in that behalf, and thereby denied to them that 
equal protection of the laws guaranteed to them under the 
Federal Constitution. 


nod 
- 
se 


+ . . — "i 4 ' { i a . : > 
11 IS nHrovided hy ATTICIC TNVe OI ile amendments ol the 


i . 


Constitution of the United States, amonest other things, 


ul be compelled, in any eriminal case, 


And bv Art. IV. of Amendments of the said Constitution 


; x i 
+ 4 , [24 —- 1 “ 4 
it 1S pro\ ided - rhe ht ot the people LO be secure 1n 
their persons, houses, papers and effects, against unreason- 
, " 3 nd 1 1} - ®B - 
ible searches and seizures. shall not be violated. and no 


ll issue, but upon probable cause supported by 


ra ‘ z ? 
r es 43.5 
oath or affirmation and particularly describing the place to 
e searened, and The persons or thine’s to be seized. 
a i ce S an { . ’ = "i 
And bv Art. XLV. of Amendments of said Constitution it 
} - 
3 provided See. 1, ¢ use Y No State shall make or en- 
] vy law whie hall a id: » the rivile IS pT J nni- 
ree cai 5 ¢ v) iit id si il ai s Ss as? ‘ ih privliert ‘e. LMU 
. ’ *,*? > ; r “ c™N a @ 
ties o1 ecltizens ot the tunited States 


In like manner, it is provided by Section 10 of Article 2 


of the Constitution of the ite of Illinois, adopted A oD. 


OFn , % ci. ae ' Le — . ee a : 
IS7O as follow S; NO pel Son Snatl be compelled In any 
- o 7 . — : ™ o i ) «¢ * * 
criminal case to give evidence agvalnst himself. 
| nder these constitutionai Provisions, tne petitioners in 


this case claimed the right, priviiege and Immunity to be 
exempt from compulsion to testify against themselves; and 


4-1 ae - aes a — , * = . . 
that their conviction 1n a case where they were compelled 


themselves would be a eonviction 


—s 


4 — +74 > rn 1 . 
to give testimony agains 


‘“without due process of law ’’ ; contrary tothe guarantee ol 
+ f° 1 . " ? 
the Constitution of the United States 


he record shows the petitioners were compelled in this 


: . - : < “— ] ._ | : » > > 

Your petitioners, Samuel Fieiden, Albert RK. Par- 
nut upon the stand as wit- 

7 . ie aoe ry} — ] . ' Oh : 
hnelr own behalt. nereupon, mundel pretense Ol 


eross-examination, the representat ives of the State were 
permitted, over the ob} protest of your petition- 
ers, to ask of said petitioners above named various ques- 


att 
i 
as 
— 
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— 
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— 
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tions, which said petitioners were required by the Court to 
answer, which questions were not by way of cross-examina- 
tion, but were upon entirely original and new matter, not 
referred to nor alluded to upon the direct examination in 
any way whatever; whereby the said petitioners were com- 
pelled to give testimony against themselves under such pre- 
tense of cross examination, when on trial for a capital 
offense, and which testimony said petitioners were also 
a d to give, and the same was received, as against 
all of your petitioners, who were jointly on trial, and were 
sought to be charged with the crime of murder, as the 
result of an alleged conspiracy to which your petitioners 
were claimed to be parties. The Supreme Court of the 
State of Illinois has heretofore uniformly held that an 
accused person who took the stand as a witness in his own 
behalf was entitled to be protected under the Constitution 
and law of the land in the matter of cross-examination, and 
that the cross-examination must be confined to the subject- 
matter the original or direct examination. 

‘or instances wherein this constitutional guaranty, and 
the vhren privilege and immunity claimed by your peti- 
tioners were disregarded, your petitioners call attention 
to the record Vol. N, 77, 83, 89, 90, 92, 94: Vol. M, 333- 
O31, dd), 

Your pet titioners show that by the decision of the 
Supreme Court of the State of Illinois in this cause, your 
petitioners were denied the right, privilege and immunity 
to be exempt from compulsion to give testimony against 
themselves, claimed by them as aforesaid and guarant saead 
to them under the Federal constitution; and that they were 
convicted in said cause, and adjudged to be deprived of 
their lives and liberty respectively, without ‘* due process 
of law,’’? and also were denied the equal protection of the 
laws, contrary to the provisions of the Constitution of the 
United States. 


(b.) The fourth article of the amendments of the consti- 
tution of the United States, provides as follows: 
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‘The right ot the people LO be secure in their persons, 
houses, papers and effects against unreasonable searches 


and seizures, shall not be violated: and no warrants shall 


issue, but upon probable cause, supported by oath or affir- 
mation and particularly describing the place to be searched, 
na the persons or thing's to be seized.” 


In like manner the constitution of the State of Illinois, 
adopted A. D. 1870 by section 6, article 2, provides as 


ows: ‘* The right of the people to be secure in their 
persons, houses, papers and effects against unreasonable 
searches and seizures, shall not be violated, and no warrant 
Shall issue without probable cause, supported by affidavit 
particularly describing the place to be searched and the 
person or thing to be seized.’’ And such was the provision 


of the common law before the adoption of either of said 


— 


istitutions, and such continues to be the common law. 


in the case at bar, it appears from the record that the 


houses and business places of your petitioners were forcibly 


i 


nd violently entered, and searched by the officers of the 


state interested in the prosecution, without any warrant 
vhatever for such action, such entries and searches being 


ntrie 
1 ] — | re 7 ' 
nade long after the alleged murder charged against the 
"©. : ry ae - - : mahtl, ye} ‘ 
etitioners. That in connection with such forcible entries 


na Cy arcnes. Various articles Oo} property belonging’ tO 


iiferent of your petitioners were seized without warrant or 
\ a? : . . 7 7 , se ‘ ; . + 
uthority by the said representatives of the State, which 


rticles of property were offered and received in evidence 
in the trial court over the objection and exception of your 
petitioners; whereby your petitioners through such un- 
iwtul conduct upon the part of the representatives of the 
were through their property and effects compelled to 
ive evidence against themselves. 
As illustrating the conduct above referred to, the peti- 
mers refer to the record, Vol. I, 345-349, 351-354 and 
70: K. 732: Vol. I. 453-456. 466-486. 495-499: Vol. K. 


‘ularly as to this unlawful conduct on the part of 


. Tv. ‘ 1 ee ‘ fc | ry S 4-6 4 =| ' > 1 . Cy ag] ) 7 
presentatives of the State, the petitioners call atten- 
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tion to the action of the Court in allowing to be offered in 
evidence the letter and postal card alleged to have been 
written by Johann Most in 1884 to your petitioner, August 
Spies, which letter and postal had been secured by the 
prosecution by means of a forcible entry into the Arbiter 
Zeitung Building, by breaking open the outer doors of 
said premises, May 5, 1886, without warrant of law, on 
which occasion the desk of said Spies was broken open and 
rifled of its contents by the officers representing in such 
search and seizure the prosecution in this case, and from 
which desk was obtained the letter and postal referred to, 
and offered and admitted in evidence over the objection 
and exception of the petitioners. 
See Record, Vol. J, pp. 91-94, 118-126,' 267, 
et seq., 379; Vol. I, 35, 495; Vol. N, 17, 152, 267. 


The record shows that petitioners claimed in the Supreme 
Court of Illinois that such use of their property so unlaw- 
fully seized by the representatives of the State was unlaw- 
ful, and that they were entitled to immunity from such 
use, under the provisions and protection of the Federal con- 
constitution. But the said Illinois Supreme Court denied 
said claim, and decided adversely to such immunity, hold- 
ing that the remedy of petitioners was by action of trespass 
against the offenders. 

The holding of said Illinois Supreme Court upon this 
point was as follows (See Opinion, Rec., Vol. O, pp. 338-339): 

‘‘ Tt is also assigned as error that the trial court admitted 
in evidence a letter written to the defendant Spies in 1884 
by Johann Most. 

‘‘The defendant Spies took the stand as a witness for the 
defense. Upon his cross-examination the prosecution pro- 
duced the letter in question, examined him in reference to 
it, and then offered it in evidence, and it was admitted. 

‘The main objection is, that after the arrest of Spies, 
certain letters of his, including this letter, were seized by 
the policein the Arbeifer Zietung building without a search 
warrant or other legal process, that such seizure was in 
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the State of Illinois, adopted A. D. 1870, it is provided as 


f | ae 
follows: 


. + nes y > oo > - ect ~ - —— , ‘ l- ~ - — 
NECTION 4. ‘* Every person may ireety speak, write and 


publish on all subjects, being responsible for the abuse of 
that liberty; and in all trials for libel, both civil and crimi 
nal, the truth. when published with good motives, and for 
justifiable ends, shall be a sufficient defense.’ 

s TION 17. ** The people have the right to assemble in 
a peaceable manner to consult for the common good, to 
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ment was given, and murder committed in pursuance of and 
induced thereby, then all such conspirators are guilty of 
murder. Nor does it matter, if there was such a conspiracy, 
how impracticable or impossible of success its ends and 
aims were, nor how foolish orill arranged were the plans for 
its execution, except as bearing upon the question whether 
there was or was not such conspiracy.”’ 

Under this instruction, thus given, the only act on the 
part of any of the plaintiffs in error, required to be found 
by the jury, was the mere matter of conspiring together, 
or with others. 10 ercite the people Or classes ot the peopie 
to riot, tumult and sedition, and to the use of deadly 
weapons against and taking the lives of other people. 

Yet the jury were instructed that if they found your peti- 
tioners to have been parties to such a conspiracy, they 
might find your petitioners guilty of murder; and by other 
instructions they were advised that under the law they might 
adjudge your petitioners, if so found guilty, to death, or 
imprisonment in the penitentiary, not less than fourteen 
years. 

By the admission of such evidence and under these 
instructions the jury were permitted to, and did, attach 
to the crime of conspiracy the penalty of death, contrary 
to the provisions of the Constitution and to the law of the 
land. The record further shows that the petitioners claimed 
that the admission of such evidence and the giving of said 
instruction 54 was in violation of the rights and immu- 
nities of the petitioners as guaranteed to them under the 
Federal Constitution, and deprived the petitioners of life, 
liberty, &c. ‘Your petitioners claimed that said instruc- 
tion was contrary to the law of the land, yet the Su- 
preme Court of the State of L[llinois decided adversely 
to the claim of your petitioners, and adjudged your 
petitioners to forfeit their lives and their liberty respec- 
tively, if found by the jury guilty of conspiracy, con- 
trary to the provisions of the Constitution and the law 

of the land, ‘‘and without due process of law”; and 
thereby denied to your petitioners the equal protection 
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and their witnesses the following questions: ‘‘ Are you a 
Socialist, Anarchist, &e.’’ 
Cross-examination as to being Socialists, &e. 
M. 335, Samuel Fielden. 
Vol. N. 143, Albert R. Parsons. 
Vol. N. 16, Michael Schwab. 
Vol. N. 86, August Spies. 


The record further shows t 
Court to give to the jury an instruction in the following 
words: ‘‘ No person can be legally convicted under the 
laws of Illinois on account of any opinion or principles 
entertained by him. It cannot be material in this case that 
defendants, or some of them, are or may be socialists, com- 
munists or anarchists, and no prejudice ought to be borne 
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against them on account thereof by the jury, although the 


77 +? ’ ‘ . 15 ’ i . ’ ] »f —— i ? + le ‘ ° 17 9 
rury may believe their doctrines are false and pernicious. 


Which instruction the Court refused to give, and to which 
t + ; } ‘ } ] . +} . or ; ‘ay 
the defendants then and there duly exc epted. 
[t was assigned as error in the Supreme Court of the State 
TIT; 


of Lllinois on the part of the trial court in refusing to give 
the instruction last above recited, to which assignment the 
Supreme Court said: ‘‘If there was a conspiracy it was 


4 n } ch . " ‘ rN one hi om f writ ‘ _e , +f 
material to show its purposes and objects with a view of 


determining whether, and in what respect, it was unlawful. 
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society wiere there is no taw or supreme power, t tne 


conspiracy had for its object the destruction of the law and 
of the government and of the police and militia, as the re- 
presentatives of law and government, it had for its object 
the bringing about of practical anarchy. Whether or not 
the defendants were anarchists may have been a proper 
circumstance to be considered in connection with all the 
other circumstances in the ease, with a view of showing 


what connection, 1f any, they had with the conspiracy, and 


what were their purposes 1n joining it. Therefore we can- 
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nol Suy that if Was error to refusean Instruction containing 


announced the above 
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he record shows that each and every ol these } 
, 1: +1, - pe wn Patct . 
iimed andinsisted that the ruling of said Court in refusing 
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Court to hold that the refusal of the Trial Court was error. 


is in violation of and repugnant to the Constitution of the 
LU nited States. which provides that no State shall Dass any 
ex post facto law, and that no state shall make or enforce 
ATL \ law which shall abridge the privileges or Immunities 
of citizens of the United States; and in violation of and 
repugnant to the provision that no State shall deny to any 
person within its jurisdiction the equal protection of the 

s. But the Criminal Court and the Supreme Court of | 


the State of lliinois. the bighest Court of the state, ] 
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lhe Constitution of the United States. Art. 1. See. 10. 
paragraph rs rovides: ‘‘ No State shall “ <4 dj MASS 
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Amendment oft the Constitution of the United States, 


14. Section s provides: ss 


No State shall * * * deny 
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to any person within its jurisdiction the equal protection 


of the laws. The Constitution of the State of Illinois ws 
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hereby secured shall not be construed to dispense with 
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oaths or affirmations.’> And Section 4 provides: ‘* Every 
person may freely speak, write and publish on all subjects, 
being responsible for the abuse of that liberty.’’ Section 
14 provides: ‘*‘ No ev post factolaw, * * * orlaw mak- 
ing any irrevocable grant of special privileges or immunities 
shall be passed.” 

The record shows, that the petitioners, on the trial 
of this cause, asked the Court to give the following 
instruction: ‘* No person can be legally convicted under 
the laws of Illinois on account of any opinion or prin- 
ciples entertained by him. It cannot be material in this 
case that defendants, or some of them, are or may be 
socialists, communists or anarchists, and no prejudice ought 
to be borne against them on account thereof by the jury, 
although the jury may believe their doctrines are false 
and pernicious.’’ Which instruction the Court refused to 
vive to the jury, to which the defendants then and there 
excepted. The Supreme Court of the State of Illinois, 
the highest Court in the State, passing on defendants’ 


im that said instruction should have been given, said: 
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‘If there was a conspiracy it was material to show its pur- 
poses and objects with a view of determining whether and 
in what respect it was unlawful. Anarchy is the absence 
of Government. It isa state of society where there is no 
law or supreme power. If the conspiracy had forits objects 
the destruction of the law and the Government, and of the 
police and militia as the representatives of law and Govern- 
ment, it had for its object the bringing about of practical 
anarchy. Whether or not the defendants were anarchists 
may have been a proper circumstance to be considered in 
connection with all the other circumstances in the case, 
with a view of showing what connection, if any, they had 
with the conspiracy, and what were their purposes in join- 
ing it. ‘Therefore we cannot say that it was an error to 
refuse an instruction containing such a broad declaration 
as that announced in the above quotation. ”’ 

The petitioners claim and insist that the refusal of the 
Courts of illinois to give said instruction, and the refusal of 
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claimed, under such constitution, may be re-exam- 
imed and reversed or affirmed in the Supreme Court upon 
a writ of error.”’ 

The record shows that in a certain cause wherein youl 
petitioners were parties defendant and the State of [Illinois 
party plaintiff, as hereinbefore set forth, the trial Court 
upon the trial of said cause gave to the jury the fo 
instruction: ‘* The statute requires that instructions by the 
Court to the jury shall be in writing, and only relate to the 


law of the case. The practice under the statute is, that the 


— 


counsel prepare on each side a set of instructions, and present 


them to the Court, and if approved to be read by the Court 
as the law of the case. It may happen, by reason of 
the great number presented, and the hurry and confusion 
of passing on them in the midst of the trial, with a large 
audience to keep in order, that there may be some appar- 
neonsistency in them, but if they are carefully scruti- 
nized, such inconsistencies will probably disappear. 
any event, however, the gist and pith of all is that 1f ad- 
vice and encouragement to murder was given; if murder 


was done in pursuance of and materially induced by such 
advice and encouragement, then those who gave such ad- 


vice and encouragement are guilty of the murder. Unless 
the evidence, either direct or circumstantial, or both, 
proves the guilt of one or more defendants, upon this 
principle SO fully that there is no reasonable doubt of it, 
your duty to them requires you to acquit them ; or 1 it 
does so prove, then your duty to the State requires you 
to convict whoever is so proved guilty. The case of each 
defendant should be considered with the same care and 
scrutiny as if he alone were on trial. If a conspiracy, 
having violence and murder as its object, is fully proved, 
then the acts and declarations of each conspirator in 
furtherance of the conspiracy, are the acts and declara- 
tions of each one of the conspirators. But the declarations 
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are merely narrative as to what had been or would be 


done, and not made to aid in carrying into effect the object 
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VIII. 


(a.) The Constitution of the United States provides,amend- 
ments of the Constitution, Article 14, Section 1: ‘* No State 
: shall deprive any person of life, liberty or prop- 
erty without due process of law,’’? and further provides, 
amendment 6: ‘*In all criminal prosecutions the accused 
shall enjoy the right to * * * be informed of the nature 
the statute of the United 
: ** A final judgment in 
any suit in the highest Court of a State in which a decision 
in the suit could be had, where is drawn in question the 
validity of * * *_ statutes of, or an authority exercised 


and cause of the accusation.’’ By 
le 


States. Section 709. it is provided 


under any State, on the ground of their being repugnant to 
the Constitution * * * of the United States, and the 
decision is in favor of their validity * * * may be re- 
examined and reversed or affirmed in the Supreme Court 
upon a writ of error.’? The statute of Illinois, Hurd’s Edi- 
tion, 1885, Chapter 38, Sections 274 and 275, provides: Sec- 
tion 274. ‘* An accessory is he who stands by and aids, abets, 
or assists, or who, not being present, aiding or abetting or 
assisting, hath advised, encouraged, aided or abetted the 
perpetration of the crime. He who thus aids, abets, assists, 
advises or encourages shall be considered as principal and 
punished accordingly.’? Section 275 provides: ‘* Every 
such accessory, when a crime is committed, within or with- 
out this State by his aid or procurement within this State, 
may be indicted and convicted at the same time as the prin- 
cipal, or before, or after his conviction, and whether the 
principal is convicted or amenable to justice or not, and 
punished as principal.”’ 

By the Constitution of the State of Illinois it 1s provided, 
Article 2, Section 9: ‘‘In all criminal prosecutions the 
accused shall have the right * * * to demand the 
nature and cause of the accusation and to have a copy 
ee 

Under Section 275 it has been held by the State of [llinois 
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under the Constitution * * * of the United States. and the 
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stitution, * * * mavy be re-examined and reversed or 
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afrmed in the Supreme Court upon a writ of error. 

ie Constitution of the State of Llinois provides, Article 
ba . ’ 2 wy * & Y " oh ‘ f ¢) Cuy a 4 3? ‘ 
2, Section 8: No person shall be held to answer for a 
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criminal offenee, unless on an indietment of a grand jury. 
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And Alticie %Y Seetion YY. provldes : in all Criminal Dpros- 


rs on | } 
Ccurlons the accused Si 


hall have the richt * * * to demand 


the nature and cause of the accusation and to have a copy 


In this case the petitioners were arraigned in the Criminal 
Court of Cook County and presented with an indictment 
containing sixty-nine counts. Ten persons were included 
in the indictment, namely, the eight defendants who are 
now before the Court, Rudolph Schnaubelt, who has never 
een brought into Court, and Wilham Seliger. The peti- 
tioners were charged with jointly killing Mathias J. Degan 
with a bomb, with a revolver, with an unknown weapon. 
Then seriatim each of the defendants was charged in a 
series of counts with committing murder, first with a bomb, 
second with a revolver, third with an unknown weapon, 


the other nine defendants being present, aiding, advising, 


ettinge, or not being present, yet faving advised, 


encouraged, abetted, ete.; and finally the ten defendants 


— 


vere charged with aiding, advising, abetting, or, not being 


present, with having abetted, advised and encouraged the 


commission of the crime by an unknown person, first with 
a bomb. second with a revolver, and third with an unknown 
weapon. It will be observed from this classification that in 
three of these counts the defendants on trial, together with 


rer and and Schnaubelt, are charged with havine com- 
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mitted the murder, first with a bomb, second with a 
revolver, and third with an unknown weapon ; that in three 
other of the counts, Sehnaubelt is charged with having com- 
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mitted the crime, first with a bomb, second with a revolver, 


ird withan unknown weapon, the other parties being 
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e resolution then adopted: and also testimony ota prior 
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and richer were prest } Which meetin’ was O SOT 7, 
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the members Of an anarcnistic STOUDP called the Northwest- 


side Group. ‘This testimony was objected to in behalf of 
the defendants other than Engel and Fischer respectively. 
Second, at that meeting of. May 3d it was resolved to calla 
meeting for May 4th, to be held at the Haymarket in 
Chicago, the purpose of that meeting being stated to 
lenounce the action of the police in killing several work- 
ingmen at the MeCormick riot, so cailed. Third, the meet- 


ing itself of May 4th, and the details of that meeting. 
Hourth, a vast amount of testimony as to speeches and 


conversations by various of the defendants, all public, 
including speeches on the lake front in the City of Chicago, 
speeches at a hall or meeting place, 54 West Lake Street, 
at various Turner Halls and other public places in the City 


2 


of Chicago, and on divers occasions, running through a 
period of nearly two years prior to the trial. Fifth, there 


were introduced, substantially, the entire files of the 
Arbeiter Zeitung, a German daily paper, together with the 
Lackel, the Sunday edition of the same paper, for a period 


of nearly two years prior to the trial, which were published 
by the Socialistic Publishing Society, a corporation duly 
the laws of the State of Illinois; of which 
Schwab were the principal editors, while 


organized under 
paper Spies and 
Fischer was the foreman of the composing room. No one 
of the other defendants is affirmatively shown to have had 
any connection with the paper or with said publishing 
society. For the same period of time substantially, the 
State was allowed to introduce the files of the Alarm, a 
paper published in the Enelish language, having its office 
in what was known as the Arbeiter Zeitung building, which 
paper was edited by A. R. Parsons, one of the defendants,and 
was published at the expense of the Socialistic Publishing 
Society. For their services in their editorial work, Schwab 
and Spies received eighteen dollars per week each, while 
Parsons received eight dollars per week. But none of the 
other defendants, namely Engel, Lingg, Fischer, Fielden or 
Neebe are shown to have had any active participation in the 
editorial management, or in the publication of the Alarm. 
The State was allowed to read to the jury whatever it chose 
from the entire contents of the files of those two papers, as 
against all of the defendants, including not alone the edi- 
torial matter of the papers, but communications from 
correspondents, whose names were signed, articles pub- 
lished from other publications and credited to such other 
publications, including one article written by a United 
States Army officer, and reprinted in the Alarm from the 
Truth, 2 newspaper published in San Francisco, California; 
and even the platform of the International Workingmen’s 
Association, adopted at Pittsburg in 1883, and which was 
printed in the A/arm, and a German translation thereof, 
printed in the Arbeiter Zeitung. Sixth, a book published 
in New York purporting to be written by Johann Most, 
and entitled ‘* Science of Revolutionary War.’’ This book 
seems to be the spelling book in the science of murder, and 
it was introduced and commented upon notwithstanding 
no foundation was laid to connect the defendants with 
either the book or its doctrines. Seventh, various flags 
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defendants, the Court gave on behalf of the people the 
following instruction, which is numbered 54 in the series 
given on behalf of the people: ‘‘ If these defendants, or 
any two or more of them, conspired together, with or not 
with any other person or persons, to excite the people or 
classes of the people of this city to sedition, tumult and 
riot, to use deadly weapons against and take the lives 
of other persons, as a means of carrying their designs 
and Purpose into effect, and in pursuance of such con- 
spiracy, and in furtherance of its objects, any of the 
persons so conspiring, publicly by print or speech, advised 
the commission of murder, without designating time, 
place or occasion at which it should be done, and in 
pursuance of, and induced by, such advice and encourage- 
ment, murder was committed, then all such conspirators 
are guilty of such murder, whether the person who perpe- 
trated such murder can be identified or not. If such mur- 
der was committed in pursuance of such advice, or en- 
couragement, or was induced thereby, it does not matter 
what change, if any, in the order or condition of so- 
clety, or what, if any, advantage to themselves or others the 
conspirators proposed, as the result of their conspiracy, nor 
does it matter whether such advice or encouragement had 
been frequent or long continued or not, except in deter- 
mining whether the perpetrator was or was not acting in 
purstahce of such advice or encouragement, and was or 
was not induced thereby to commit the murder. If there was 
such conspiracy as in this instruction recited, such advice 
or encouragement was given, and murder committed in 
pursuance of and induced thereby, then all such conspira- 
tors are guilty of murder. Nor does it matter, if there was 
such a conspiracy, how impracticable or impossible of suc- 
cess its end and aims were, nor how foolish or ill-arranged 
were the plans for its execution, except aS bearing upon the 
question of whether there was or was not such conspiracy.” 

Your petitioners jointly and severally set up and claimed 
that under the Constitution of the United States and of the 
State of Illinois, your petitioners jointly and severally were 
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hundred and fifty-two defenses. 


(Z.) The Constitution of the United States provides, 
amendments, Article 14, Section 1: ‘‘ Nor shall any State 
deprive any person of life, liberty or property without due 
process of law.”’ 

The Constitution of the United States, Amendments, 
Article 6, provides: ‘‘In all criminal prosecutions the 
accused shall enjoy the right to be * * * informed 
of the nature and cause of the acecusation.’’ The Con- 
stitution of the State of Illinois provides, Article 2, 
Section 8: ‘‘No person shall be held to answer for a 
criminal offense unless on an indictment of a grand 
jury.’ Section 9: ‘‘In all criminal prosecutions the 
accused shall have the right to * * * demand the nature 
and cause of the accusation and to have a copy thereof.’’ 
[t is provided by the Statutes of the United States, Section 
709; ** A final judgment or decree in any suit in the highest 
Court of a State in which a decision in the suit could be 
had, where is drawn in question the validity of a statute of 
* * * any State, on the ground of their being repug- 
nant to the Constitution, treaties, or laws of the United 
States, and the decision is in favor of their validity * * * 
may be re-examined and reversed or affirmed in the Supreme 
Court upon a writ of error.’’ The Statute of the State of 
[llinois, Hurd’s Edition of 1885, Chapter 388, Section 408, 
provides: ** Hivery indictment or accusation of the grand 
jury shall bedeemed sufficiently technical and correct, which 


states the offense in the terms and language of the statute 
creating the offense, or so plainly that the nature of the 
offense May De easily understood bv the yury : which 


statute was in full force and effect previous to, during the 
time, and until the indictment was found, and upon which 


i 
vour petitioners were arraigned, and which statute was 


drawn in question as being invalid and repugnant to the 


Constitution of the United States, and repugnant to Sections 
6 and 14 of the Amendments of such Constitution: but the 
Criminal Court and the Supreme Court of the State « 
nois, the highest Court of the State in which a final judgment 


in said cause could be had, in a final judgment passed in said 
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Court, decided in favor of the validity of said statute,and the 


ord shows that in this case the validity of said statute 
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was challenged as being 


om~ 


» y 4 7 > , ° ¥ ’ ee Sm ii : ’ Anes il 
le Unlted States and 1nvalld. and the deelsion Was a&alnsi 


such being the law, the record shows that your peti- 


oners were arraigned on said indictment containing sixty- 
ine counts; that the petitioners being called upon for their 
plea in this behalf, moved to quash the said indictment, but 
1 Criminal Court sustained the same, to which peti- 
tioners then and there duly excepted. And the record also 


shows, that after the trial and verdict, and before judg- 


the, trial court in refusing to quash said indictment, and in 
refusing to arrest judgment, were duly assigned for error 
he said Supreme Court of Illinois. That said Supreme 
Court sustained the action of said trial court, and denied to 
} ege and immunity so claimed 
by them, to be informed of the nature and cause ot the 
accusation against them; and by their final judgment en- 
| d cause adjudged and ordered the petitioners 


thout due process of law, and in denial and disregard of 
the rights, privileges and immunities claimed by the peti- 
inler the Federal Constitutioa as aforasal 


pieetant 
. 
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the Constitution of the United States it is provided 


By Article XIV. of the Amendments of said Constitu- 


No State shall make or enforce any law which shall 


abridge the privileges or immunities of citizens of the 
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United States; nor shall any State deprive any person of 
lite, liberty, or property without due process of law, nor 
deny to any person the equal protection of the laws.”’ 


By Article VI. of said Amendments: 

‘‘In all criminal prosecutions the accused shall have the 
right to a speedy and public trial by an impartial jury.” 

By Article IIT., $2, clause 3, of said Constitution : 

‘*'The trial of all crimes, except in cases of impeachment, 


shall be by jury.” 


By Article VI., clause 2, of said Constitution: 

‘“This Constitution * * * shall be the supreme law 
of the land; and the Judges in every State shall be bound 
thereby, anything in the constitution or laws of any State 


to the contrary notwithstanding. ’’ 


By the Constitution of the State of Illinois, adopted in 
1870, and now in force in said State, it is provided as fol- 
lows, to wit: 

Article IT., ‘* Bull of Rights.’’ 


$2. ‘*No person shall be deprived of life, liberty or prop- 


o =~ * 


erty without due process of law.’ 


$5. “The right of trial by jury as heretofore enjoyed 


shall remain inviolate 


$9. ‘*In all criminal prosecutions the accused shall have 
the right to * * * aspeedy public trial by an impartial 
jury of the county or district in which the offense is alleged 
to have been committed.’’ 

The Statutes of the State of [llinois, Ch. 
‘ Jurors,’’ provide as follows, to wit: 

S12. ** * * * | Tf for any reason the panel of petit 
jurors shall not be full at the opening of said Court, or at 


78, $$12 and 13, 
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iny time during the term, the Clerk of said Court may 
oi repair to the office of the County Clerk and draw, in 


the same manner as at the first drawing, such number of 


jurors as the Court shall direct, to fill such panel, who shall 


rs, and, 
necessary, jurors may continue to be so drawn until the 


summoned in the same manner as the othe 


panel shall be filled. In case a jury shall be required 


said Court for trial of any cause, before the panel shall be 


hil in the manner herein proy ided. the (Court S| lé ull i rect 
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‘Kness or absence of any juror for any cause, the regular 
aanel shall be exhausted, the Court may direct the Sheriff 
summon a sufficient number of persons having the quali- 
] il the panel for the pending trial ; 
it upon objection by either party to the cause to the 
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panel, the Court shall appoint a special bailiff to summon 


persons. 


[he Record in this case shows, that the ‘‘ regular panel’ 


ch 


f jurors in said Criminal Court of Cook County in the 
‘jal therein of this cause was early exhausted, and it be- 
ime necessary to enon the summoning of talesmen to 


the panel and secure a jury for the trial of this cause. 
hereupon, to wit: the 29th day of June, A. D. 1887, 


titioners herein through their counsel moved the Court 
1 said cause for the appointment of a special bailiff to 
rve or execute the special venires, and summon the re- 


uired talesmen: and thereupon Harry or Henry L. Ryce 


as suggested for such service by the State’s Attorney. 


i { 


such selection was acqulesced in by petitioners’ counsel, and 


e 
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said Ryce was duly appointed and sworn as such special 
bailiff. 

see Record Vol. C. p. 185. 

Thereafter said Ryce as such special bailiff had the 
entire charge of the serving of special venires in said cause, 
and summoned all talesmen: the number of such talesmen 
so brought into Court by him being over seven hundred, 
and such service continuing from the date of his said 
appointment. June 29th, A. D. 1886, until, to wit: July 
15th, 1886. Upon moving for the appointment of such 
special bailiff the Record shows, (Vol. C. p. 185) that peti- 
tioners through their attorneys asked the Court to instruct 
the bailiff as to his duties, that it was the duty of said 
bailiff ‘‘to summon the jurors from the body of the 
County,’’ and not to make his selections upon the sugges- 
tions of outside parties. The Court refused to so instruct 
said bailiff ; but upon such bailiff being sworn, said bailiff 
inquired (Rec. Vol. C. p. 187): ‘* Your honor, do you want 
me to seiect them from all the walks in life, and avoca- 
tions?’ The Court: ‘*‘ You must exercise, I suppose, your 
own judgment in getting the best class of men. ‘That is all 
I know about it.’’ 

Mr. Black: ** Tl would like to have the suggestions made 
to Mr. Ryce that it is not a proper thing anyway, to go into 
a wholesale establishment and ask the employer for men 
fitted for this position. * * In every instance thus far 
when an employer has designated a party, it has been 
evident that the employer has talked with the employe as 
as to his duty.”’ 

The Court: ‘* Ali Iean say to Mr. Ryce is that he is ap- 
pointed special bailiff to summon from the County of Cook 
fifty men for to-morrow morning and fifty men for Thurs- 
day morning, qualified and fit to serve as a juror, and I 
cannot go with him to see how he does it; but he must ex- 
ercise his own judgment to get the best kind of men he 


— 


can.”’ 
The Reeord further shows, that thereafter said bailiff, 


AW 


while summoning talesmen from among bankers, capitalists, 


, 
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sale and retail merchants, brokers, board of trade 


| j } j i \ , — j , “ ape i > =. “y 
lealers. clerks, salesmen, &c., excluded in his selections 


1 ) 17 } ae } f° ee i i : 5» _ “2 
substantiallv the entire class of dally wage workers, from 
. 2 
} 
his s} | venlres 


Loot petitioners Dy thelr attornevs, ata moment when, as 
Bae. or Poa -\4 i] 4 Area iy | I] ) 157) + «> | } FT) a5 
Ippears trom tne recora (vol. ca? aime Os) tQuesmpeh SUM- 


; } ; : ee = : nn ee fs , oh tf 
moned on anew venire by said special balluif were about to 


17 > 2) Y 2... ~_ — oo fee ] APN Vata . 
e caliec. fied in said Court and cause the sworn motion o1 


: ~ ' a. 7 . ‘ y ‘ 13 | : “i + 
@ array Ot persons SO summoned by Special Baihfi 


ee. } + . o% To. ° , 
Kh he spec) I" ons, that said persons were not 
. tod + nel ol, nen hnt a h 
Cs U t{ —_f t < A ‘se whee i tai STi I. , LLi Al Lhe 
ms al f =e» oe _— | es oe ee 
nere will or caprice of said Rvyce, and iorthe iuither rea- 
raid perso! CCMPDNTISINGE said venirve were setlectec 


ilesmen. whereas. this communitv in County of 
‘ omposed Cj e] nt classes. Ineluding laboring 


tions for a juror, and no persons who are either lal orer's 


rskii Pci Met hanies nave ber 1) summoned to act as jurors 


IS Cause 
_ +] . 
Said motion, &ec., coneluded with a verification, and 
4] - 5 . | * <> 
L' | that said venire should be quashed - and in pre- 
c 7 ry ¢ 77 } 4347 . } lh~ +} ' f } “ a ] ] : | ,« t} > 
gY iI etitioners, py thell (TOTNe\ asked that The 


And aiterwards, to wit: on the Ist day of October, A. D. 
1886, petitioners filed in —" use their a for a new 
trial (Rec. Vol. O., pp. 52-54), assigning, with others, the 
following grounds : that th e trial was not had before, nor 
tite verdict rendered by, ‘‘an impartial jury’’; and that 


. 
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there was misconduct upon the part of the officers of the 
law in selecting and summoning the jurors in said cause 
under ae various special venires, such jurors not being 
impartial jurors, but selected with special reference to their 
known or suppose 16 prejudic es against pe ‘titioners, ‘‘ and for 
the purpose of insuring a conviction.” 

The Record further shows (Vol. O, pp. 56-63), that in 
support of said motion for a new trial petitioners filed in said 
Court and cause their own affidavit, and the affidavit of E. 
A. Stevens, in support of a written motion, filed on said Ist 
day of October, A. D. 1886, ‘‘ for leave to examine Otis S. 
Favor in open Court,’’ touching the matters referred to in 
sald affidavits, which affidavits were to the following pur- 
Port : 

Petitioners stated, that they were informed and verily 
believed that said Bailiff Ryce ‘‘deliberately and wilfully, 
and with the avowed intention of oe sure of the con- 
viction of these affiants upon said trial, instead of summon- 
ing as jurors under said special venires, fair and impartial 
men from the body of the county as required by law, selected 
the parties summoned by him from men having prejudice 
in said cause, and having fixed beliefs as to the supposed 
guilt of these affiants, as a result of which action petitioners 
were compelled to receive as jurors men having fixed be- 
liefs as to their supposed guilt.’’ That above can be shown 
by testimony of said Favor, who refuses to make affidavit, 
but expressed a willingness to appear and testify if required 
so to do by the Court. That the substance of what would 
be sworn to by said Favor, was, that while said Ryce was 
performing his work as special bailiff, he said to said Favor 
(who was an intimate acquaintance of said Ryce—and who 
‘as appears from the Record, Vol. C, pp. 339-342), was 
summoned by said Ryce as a talesman for a juror in said 
cause), in substance and to the effect, that he (said Ryce) 
was managing the case against affiants, and knew what he 
was about; that affiants would hang as certain as death; 
that he was summoning as jurors men whom affiants would 
be compelled to challenge- peremptorily, whereby affiants 


5O 


peremptory challenges would be exhausted, and affiants 


‘ : 


therelyy compelled to receive as jurors men satisfactory to 
the State. That above information reached affiants through 
kK. A. Stevens (whose affidavit was filed) long after the trial. 
and within a few days theretofore. 

The affidavit of Stevens, filed, after stating his acquaint- 
» with Favor, and that he personally Knew Favor to be 
intimate with Special Bailiff Ryce, proceeded as follows, 
to wit (Vol. O, pp. 62 and 63): 

‘“That affiant has heard said Favor state that said Ryce 
had said to him, Favor, and to others in his presence, while 
the said Ryce was so engaged summoning jurors in said 
‘ause as aforesaid, in substance and effect as follows, to 
wit: [ (meaning said Ryce)am managing this case (referring 
if the People against Spies ef al.), and know 


QM tile Case@ QO] 
what Iam about; those fellows (meaning the defendants, 
Spies ef a/.) are going to be hanged as certain as death. |] 


am calling such men as the defense will have to peremp- 


torily challenge and waste their time and challenges; then 
they will have to take such men as the prosecution wants. 
That afhant has requested said Favor to make an affidavit 


in this cause setting forth the above statements of said 


Ryce to said Favor, to be used in connection with the 
motion for a new trial; but the said Favor has refused to 
do so, stating that he would not take any action in favor of 
defendants, but that if called as a witness and compelled to 
tify, he might state the same facts as to what was said 
by said Ryce, substantially as above stated.’’ Said Stevens 
further stated that he verily believed that if called and 


required to testify, said Favor would swear to the matters 


PQ 


above set forth. 

The Court denied the motion for leave to at once sub- 
poena and examine said Favor, although it was stated (Vol. 
O, p. 71) that his place of business was within a quarter 
of a mile of the Court, and no delay was asked in the 
matter; to which action of the Court petitioners by their 
attorneys duly excepted (O, 71). 

The action of the Trial Court in these particulars was 


Al 


specially assigned for error in the said Supreme Court of 
the State of Illinois (Vol. O. pp. 156 and 158; assignments 
V., VI. and XX): But the said Supreme Court of the State 
of Illinois, by their final judgment and order in said cause, 
overruled the claim asserted and advanced by petitioners in 
this behalf, and denied to your petitioners in the premises 
the right, privilege and immunity claimed by them respect- 
ively of trial by an impartial jury; and by their said final 
judgment deprived your petitioners respectively of life and 
property, and of liberty and property, without due process 
of law, and also denied to your petitioners respectively 
‘‘the equal protection of the laws’’ claimed by them; the 
said judgment and decision of said Supreme Court of IIli- 
nois being adverse to and in dental of the rights, privileges 
and immunities claimed by your petitioners respectively 
under, and to them guaranteed by, the Constitution of the 
United States, as above particularly invoked and set forth. 

And your petitioners further show, that thesaid Supreme 
Court of the State of Illinois entered in said Court and 
cause a final judgment and order on, to wit: the fourteenth 
day of September, A.D. 1887, being less than thirty days 
prior to the first day of the October Term, A. D. 1887, of 
the Supreme Court of the United States; that the record in 
said cause still remains in said Supreme Court of Illinois; 
that said final judgment and order was entered under and 
by authority of the terms and provisions of § 459 of Ch. 38 
R.S. Ils., entitled Criminal Code. That by the terms of said 
order and judgment your petitioners August Spies, Michael 
Schwab, Albert R. Parsons, Samuel Fielden, Adolph 
Kischer, George Engel and Louis Lingg, are ordered and 
adjudged to be hanged to’ death by the Sheriff of Cook 
County, on, to wit: the 11th day of November, A. D. 1887, 
while your petitioner Oscar Neebe is adjudged to be con- 
fined in the penitentiary of the State of Illinois at Joliet, 
Ills., for the period of fifteen years. 

Wherefore, Inasmuch as it manifestly appears from the 
record in said cause, that in the proceedings in said cause 
had in said Supreme Court of Illinois, the decision of said 


[Illinois Supreme Court was adverse to, and in denial of, 
the several claims made and interposed by the petitioners 
respectively, and the final order and judgment of said 
Court in terms deprives your petitioners of life, liberty 
privileges and immunities advanced, set up and claimed 
by petitioners respectively under the Constitution of the 
United States and the amendments thereof, and denies to 


ai 4 


and property respectively, in disregard of the rights, 


your petitioners rights, privileges and immunities guaran- 
teed and secured to them respectively under said Federal 
Constitution and amendments. Whereby great wrong, 
injury and damage hath come tothe petitioners August 
Spies, Michael Schwab, Samuel Fielden, Albert R. Parsons, 
Adolph Fischer, George Engel, Louis Lingg and Oscar 


Neebe, respectively, &c. 


Therefore,.they pray for the allowance of a writ of error 
herein, and for such such other process as is provided by 
law, to the end that the errors aforesaid done the peti- 
tioners in and by the proceedings, judgment and order of 
said Supreme Court of the State of Illinois in said cause, 
and as well by said Criminal Court of Cook County, may 
be corrected by the Supreme Court of the United States. 


M. SALOMON, 
W. P. BLACK, 
R. A. PRYOR, 
J. R. TUCKER, 
Attys. for Petitioners. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1887. 
IN RE PETITION OF SPIES ET AL. 


ADDENDUM. 


JUROR THEODORE DENKER. 


We assume that the matter printed by the State gives the 


entire examination and proceedings 1n connection with the 
putting of Mr. Denker upon the jury. but, as we under- 


stand from the suggestion of the Court on argument, that 


} 
A 
* 
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the Court wishes the entire showing of the record as to M1 
> > 2a Kem 34+ a _ , i es > nil ; L4 
Denker, we submit the lOliowIng aaaltional Matter. 


In support of their motion for a new trial petitioners 


a 


< 


filed, besides their own affidavit, the following affidavits, to 


wit 


PEOPLE vs. SPIES et al. 
Criminal Court of Cook County. Murder. 


“STATE OF ILLINOIS, | __. 
Cook County, f ai 

“'Thomas J. Morgan, being duly sworn, on oath says: 

‘That he is a citizen of the United States and of the State 


of Illinois, residing at Woodlawn Park, Cook eounty, Illi- 
of Illinois, residing at Wood Park, Cool y, ill 


nois, where he has resided for about four years past, having 
lived in Illinois since 1569, except two years of residence in 
the State of Michigan ; that he personally well knows T. EF, 


Denker, of Woodlawn Park, who was one of the jurors upon 
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don’t make any difference whether it is like him or not, he 
and the whole damned crowd ought to be hung,’ referring, 
as afhant understood, to said Spies and the other parties re- 
pitted In the papers as hi Wing been arrested May 5th, 1886, 
on account oj f the Haymarket affair. 

“Athant is not an anart hist nor a member of any socialis- 
tic, communistic, or anarchistic group or society. 


tember, 1886. 


4 7 : =. < ; sa . > } ° n . ee ia } . - ; f ‘ 
Subscribed and sworn to before me this 9th day of Sep- 


‘Pel Record vol () Dp {0-7 (9d.) 
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STATE OF ILLINOIS, Cook Count 
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[In the Criminal Court, September Term 
i 
THE Propue vs. AuGust SPigs eé al 
“Theodore E. Denker, being duly sworn, on oath says 
; That he Was a juror in the above- Ch) trtled Cause ; that he Isa 
resident f W ood]; iwh Park of this county ' that he Is the one 
sokareelk: to in the affidavit of Thomas J. Morgan and his 
son; that he knows Thomas J. Morgan, and _ ~~ some 
time; that one morning, soon after the fourth da May, 
1886, he asked said Morgan if a picture in the nominees 
-. ° , ° } 
representing to be a picture Ol August Opes, Was a fO0U O] 


Pe oo ae = a \ a — ee ee i 
correct likeness of said Spies; whereupon said Morgan re- 
ae ore, e + e F a oe us A é 
piled: hat it looked no more like} 
.* = % ' me te : ‘ vf? “on 
did.’ or words to that effeet: ti 


1 x van. . . ae : , a a. , 
Inade upon the subpjyect of the picture, 0O1 the pombd throwing, 
5 | ; , J ’ 
r the Haymarket massacre, as this afhant now remembers 
' 


tha this afhant at that time believed that said Morgan was 
In sympathy with said Spies,.and not desiring to injure his 
feelings ep dona abstained from expressing any opinion 
whatever; that this afhant never did express the opinion to 
said Morgan which he has sworn to | It, al 

this afhant says, as 

being accepted as a juror, that he had an opinion, and that 
he had expressed it. This afhant is informed and believes 
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again tender four jurors under the statute—that is, should 
fill up the panel of four. This claim was denied by the 
court, to which defendants excepted, and then, under the 
compulsion of the court, proceeded to fill the broken panel, 
and when such panel was filled tendered them to the State 
for examination. It was in this way that defendants were 
called upon to examine Denker, and after the challenge for 
cause upon his answers was overruled and their exceptions 
thereto noted they tendered Denker to the State. 

It was said by Mr. Grinnell that this Jury was not a class 
jury, but that three of the jnrors earned their living by 
manual labor. The record shows the following as to the 
occupation of the jurors taken: 

James H. Cole(Vol. A, 137), last employment book-keeper 
Continental Insurance Company. 

S. G. Randall (Vol. B, page 22), shipping clerk for J. C 
Vaughan, seedsman. 

Theodore Denker (Vol. B, 115), shipping clerk for Henry 


amp } 


W. King & Co., wholesale clothiers. 

. 2 Todd, clothing salesman (Vol. B, Zeek 

rank B. Osborn (Vol. C, 272) carpet salesman for Mar- 
shal, Field & Company, and in charge of the carpet depart- 
ment. 

Andrew Hamilton (Vol. D, 251), hardware merchant. 

Charles A. Ludwig (Vol. D, pages 548, 348), book-keeper 
and salesman for Charles L. Page. 

J. H. Brayton (Vol. F, page 130), teacher in the public 
school. 

Alanson H. Reed (Vol. G, page 252), piano manufacturer 


and dealer. 


John B. Greiner (Vol. G, page 355), clerk in the North- 


i 
i r ait > T > a ol é. —_ Larro P ‘ . 
western R. R. fr Ie@ht omce, 1n Charge Ol pool maps. 
gq N 1} } . . <7 ] } ‘) } y a a > r ale ‘ ‘ # 
I VV. Adams (VOL. H. page oU), tra\ elling salesman tor 
Li oi } 7 . 
WV. Pitkin, wholesale paints 


H. T. Sanford (vol H, page 2d), clerk in the freight 
the Chicago & Northwestern railroad. 

{ .. : 1] 4 . } ] + ; \ <7 ety ~ ‘Y . ‘Té¢ -) y 7° ‘ 
Mr. Grinnell stated that in every single instance where a 


-) 


. < 


talesman had formed or expressed an opinion, who had con- 
versed with persons who were present at the Haymarket 
ir, t challenge for cause was sustained. The record 


shows to the contrary in several eases. We eall attention to 


H. N. Smith (vol. D, p. 302 et seq.) stated that he had 


i a | _ 
ied and expressed an opinion touching the question ot 
; i < 
4) ee ae ee, SR te a ee i 
ou of the accused: that he was afraid he would listen 
little more intently to testimony coneurring with than in 


Q: 7) a ne fe ae a AN2\. 
Connict WIth HIS ODIION. He was tnen asked (p. IUD) 


M Under these circumstances do you think you could 
? } } fry} aq Baan 17 ] } 1) v4 
i‘ ‘ i i 4 bit pcal ict Vi Ul ‘ 
‘ la 2? 1. ee 
i rf gon t tnhlonk 4 uid. 
} Yon think VOU would he pr W7a1e id? 
x. 5 PLA vi Aid IX as 4 _ Lal 4 2 t Cyu iUt « 
a ae ee ore Oe wsiecls 2 ay tfeelina 4 
A. 1 think I would be prejudiced, because EAT Jeeling is 
Ss e/) . e/ 
oF 
2 tinat]s limit 3 at 1 talked 
He distinetly admitted (vol. D, p. 305) that he had talked 
’ } , 7 
> ¥ ? 4 \ 
» persons WHO were at tii Haymarket at the time of bhe 


' ~*~ . / . : sc ¢ » ¢ ] . r 1 

ilenged for cause; challenge over- 
] i ] " + " ; ) } tT ? rl all . 6 ; . ‘ er | 

ruiea anda ¢ xception, and then challenged peremptory. 


a ne to Hanne. in whoes case the validity of the Tihasia 
IU ad uVU J ailliad, iil WihOst Cdas€ tlic VaALIGILS Ul LLIC Li1LNOIs 


—. 


| 
1e record 


—- 


» apn tot eee ie * & . : 7% femme _ - van! aie > ’ 
Ion, aS SHUOWN 1 OUT TITst printings trom ft 
4 


1¢) ; 120 r £33 > sy . 
J—-1LZ, See VO. (ax, p. 107), the Iollowlng occurred : 


i ’ 7 ’ 7 | Be ms " 
} ‘ ‘ay ‘) > ae ‘ 1T¢4 J ro if P i rrr itt €} i > } n . , oy 
Q. You say that you talked with a policeman in regard to 
z= : ’ - 
fIQAYITaAT KE t l rag 


~] 


\. Yes, sir. 
J. That was there? 
A. Yes, sir. 
). What was his name? 
A. I don’t know his name. 
J. He told you about what happened there in a general 
way, I suppose ? 

A. In a general way—about the way they marched up 
and throwed the bomb through the crowd.” 


ty 
oe 


Pa) 


Yet in his case also the challenge for cause was overruled, 
and petitioners were compelled to challenge peremptorily to 
remove him from the box. 

Mr. Grinnell stated in his argument that the record would 
show in this case that as to three men upon the last panel of 
four, to wit, Greiner, Reed, and Adams, defendants said in 


open court, “ Weacceptthem.” And thereupon turned them 


over to the State. This is an absolute misstatement. 


; 
+ 


All that the defendants did as to these three parties was 


to simply tender them to the State when compelled by the 


court to fill the panel of four, and as to Mr. Reed and Mr. 


Adams, they were in the first instance tendered by the State 


to the defendants. No one of the last panel of four was 
ever expressly accepted by the defendants. (See vol. G, page 


409; vol H, pages 35, 56, 63, 507.) 


We desire to repeat, that an inspection of the direct exam- 
ination of the petitioner, August Spies (vol. N, pp. 17-73), 
will show that when the State proceeded, over objection and 
exception, to interrogate him as to the handwriting and re- 
ceipt by him of the letter and postal dated in 1884, obtained 


by the State by forcible search and seizure, admitted in this 


court to have been without any warrant and wholly illegal ; 
and when the court compelled him to submit to said exam- 


ion, to identify the letter and postal as from Johann Most, 


: } ] : ” ] 1? — ‘ > \ « = 
and to admit that they were recelved by him. such exatnil 


nation was wholly original and not 1n any sense cross-ex- 


ine sta nim thelr own witness as to sucn 
examination, ana the Court thus compelled him ls ath Cvi- 
}  ¢ ly A, 4] , re ee ’ , , 
qaence against AlmMse!1) K‘urther, said letter and a were 


? ¥ 4 ‘ ‘ 
other words, t 1 effect, did compel sald Spies to 
} q eas }. ; } ] y . 
dently, na tn L\dgmitted against hlm nis own papers 
wer tk Nee £ = ; 
wrested lilegally trom Him—to pl roduce in evidence his own 


private papers-——conauct adenouw rneed by t 1s court: In viola- 


. , * } 7 4 : 
Lion of thi Indament rights of an accused person, and 
I ie “oa hi ded 
» : ’ } > ; y 
haracterized by Mr. Grinnell himself as “a high-han 


outrage in his argument. Is not this conviction vitiated 
Be eee ics i ; ree ; 
Dy a denial to the petitioners of that due process of law and 


equal protection of the laws guaranteed by the Federal Con- 


4S < 

7 . « 4 ] | %«4) ’ +1, ° 5 j > i) ] ae ] . 5 ; ‘ — Y 
StItUtION ; and Was there not here an abridgment ol the priv- 
- roe - oa? o a alt ate Whiten’ Bae ee 
ileves and immunities of a citizen of the United States 


It was proposed to ask Juror James H. Cole..one of the 
AL 
] ] oe Sg 9. iha £- ete . 
panel of twelve who tried the petitioners, the follow Ing Qgues- 
tions, which were not allowed to be answered by the court, 


to which petitioners excepted (Record, vol. A, pp. 139-46) 


“Q. This question that I now read to you I don’t wish 
you to answer until the court has passed upon it. You have 
answered that you are prejudiced against socialists, com. 
munists, and anarchists. Upon the trial of this case if 1 
should be established by competent evidence that a meeting 
of socialist, communists, anarchists, and others was held at 


LILe Haymarket Square, in this eity, Ol) the evi ning of May 

ith, 1886, and that a bomb was maliciously thrown by some 

One nD sympathy with such rye eting, and In sym ath y with 

the principles advocated by socialists, communis 

archists, and that by reason thereof Mathias J. Degan was 
ne | 


] . | “Fs a. . ‘ > an ; “a > | oe ] 
ed: put li the evidence Upon the trlal TaliS to snow Dde- 


. i , | | | . | rh cx’ . tr sy tr’T ry } Ly +} 

VONQa reasonabdie doubt that such bDombdD was thrown vy these : 
| (> - H "hag } ] q , | . . 32 ‘ . 4 

defendants or any one of them, and that they nor any of 


} y . . - . 3 } 
s} >» «3c . + ‘ws ty 4 si ery Valen ise 
them either assisted, aided, abetted, advised, or counseled 


the throwing of such bomb, would your prejudice against 

ee . - ; , on , 
soclalists, communists, and anarchists, prevent you from 
2 > . . : 7 : , — } '? t . ‘ + | ) 1, 7 } i 
rendering an impartial verdict ana acq ullting the defend 


ants, or are you now so 
lich I have referred th: 


i ° » . ' ; . z 4 
‘> | ’ Tr «¢ ‘ 73 be , ~~. TS : — . 92 + } AM _ OO \ i. ir 
fairly as a lurvman In this case. under the facts assumed 1n 


} | 
prejudiced against the classes to 
if vou eannot act Impartlally ana 
+ 


a . 9 
tNnis question 7% 
A 


y 7 . ‘ " } 
. . ’ . aa » 4 , i. r } 
tion refused by the court. Exception by defendants 


Pages 142 and 148: 
] sae , , , | , <*? “7 ve S 4: scelh + 
Q. I will ask you whether you would give as much weight 
to the testimony of a Witness if it appeared that he Was a 
socialist or a communist as you would to any other witness ? 
(uestion refused by the court. 
4’ -<, +3 } ’ . - = 
Exception »\ defendants. 
sa gi a : 
(). Now, all things else being equal, would vou give as 
: | ° = us 4 
much eredit to such a witness as you would to any othe 
witness ¢ 
(uestion refused by the court. 


ixception DY defendants. 


(). Is your bias or prejudice against a communist or 
Fd — ao an ; . , . : ; . as em : eeu ; 4 
anarchist such that 1t would in any way bias you against 


f Laat 4 ’ hy ‘ ff “cy oot "cy > nN sy) t " 4 Ss 64 
the LESLIMONYV OF a witness Wno was a communist or a 


uestion refused by the court. 


Exception by defendants. 


Supreme Courtof the @rnited States 
OcToBER TERM, 1887. 


_ — aor 


In the matter of the petition of August Spies et al. 
for a Writ of Error to the Supreme Court of Illinois. 


The defendants, petitioners, rely upon the following trans- 
actions, evidence, and rulings in the court on the trial of the 
defendants, and which are taken from the transcript of the 
record, as duly certified by the clerk of said court, which copy 
is produced in court here for verification. 

Record, Volume A, June 2ist, 22d, and 23d. 

Page 33. Panel of four jurors tendered to defendant. Ad- 
journed to 2p. M. 

Examination of jurors in behalf of defendants as follows: 
Mr. Fosrer (for defendants). “If I remember correctly, 
you stated your name was Aldrich ?” 


= Ke *K * x « 


(). Do you remember the occasion of your hearing of the 
difficulty that occurred at the Haymarket square 7—A. Yes; 
[ saw it in the paper next morning. . 

(. Have you been constantly reading the daily papers from 
that time to this in reference to these cases ?—A. I have; 
yes. 3 

®. You have also, as | remember your answer to Mr. Grin- 
nell, held frequent conversations with persons in regard to the 
occurrence at the Haymarket square /—A. Yes. 

(). [ will ask you, from all the information you have re- 
ceived, whether it was by word of mouth or whether it was by 
reason of communications published in any or all of the papers 


at the time that you had these communications, or read them, 


LALO AA AL LALA LLL EL ANAL AE AAO BO OR LPR Ny ee papa a = 
oye eat a * - ae 
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tion of the defendants’ inno- 


f them: others I don’t re. 


| have not followed it. 2 


Ae 


ut question as to some 


thing has: transpired between 


uw mind changed the opinion 


occasion =.F No. sIr. 
j.—- A. Yes. 


would require evidence from 


this CASE to oOoverceomMme the 


inion which vou now have 7—A. It would. 


) 


the trial biased to such an 


+ 


extent that 1t would require sworn testimony to overcome the 


. . ? . a ° 
_ - 7 ’ 7 : + o > “7 é BTA r hy . ay 4 > , ’ , 
ONLINnION vou Now nave ano the ConeLluslon a. | Yes: [ think 


; 
¥¢ cx? ,isyY 
i ' if ° 
1. aS Cp Rens tines 2 l this con 
XJ. | will ask you farther 1, afte naving formed this con- 
Die . , : , 4 . 4 : » > ; kJ 
cGiusion, or opinion, you expressed 1t to any one j_. A , pre 
+ : . 
' | 
SLLTYi¢ t nave 
> hah! vy 7 I : 
ra AbDLY Lo man limes 4 (No answer) 
© 
{ 3} Y } Oo 1} icrrmiamnt UX? 1 that wo ? Tt >? ly { >) c] ‘ 
Xv k Y/ MS t paul on Aid i Lit? V¥ i Dlicdt 5 Pid LO] ( ili Lorie a 
; Bs , . , —— a 66 4 tt = 
Or S100 and ani OF yn). 9 CXPressea it to different 
4 cia : 4 ‘ 
rT >¢ Ons to Whnom Vou Con! iniecated ‘—A. Coe Dll. 
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(chatte red Tor cause bv defendants. 


ae Court. He has not been asked whether he had expressed 


—- ; 
newspapers on either side 11d \ 
F al 
Mr. Aldrich, as to the truth of th 


4 : ie ' } ] 
statute provides that. although a 


narrative contained in the 

ou ever express any opinion 

e newspaper reports !— A. 2 
s A 


~ } . 5 4 7 . ' 
‘ase in whicb the Supreme 


] + — ry\] . . . 
or the statute. I nev have 
1} ° : a 
rally is to be enforced: the 


person called as a juryman 


ed 


may have formed an opinion based upon rumor or upon news- 


paper statements, but has expressed no opinion as to the truth 
of the newspaper statement, he is still qualified as a juror if he 
states that he can fairly and impartially render a verdict 
thereon in accordance with the law and the evidenee, and the 
court shall be satisfied of the truth of such statement. It is 
not a test question whether juror will have the opinion which 
he has formed from newspapers changed by the evidence, but 


ly upon the account which 


whether his verdict will be based on 
may here be civen by witnesses under oath. 
Mr. Fosrer. I will ask the juror a few more questions. 


Pfr 


(). At the time that you heard of this Haymarket affair, did 


elieve it 7—A. I did; yes. 

(). And at the time that you read these various newspaper 
accounts, containing the narration of what occurred there—the 
throwing of that bomb and the killing of Mr. Deegan—did you 
believe them 7—A. I did; yes. | 

(). So, then, the conclusion you have arrived at is formed 
from the communications to you in these various ways which 
you at the time believed ?7—A. Yes. ) 

(J. Now was it upon this belief that you expressed the 
opinion which you then formed 7/—A. Yes 

(). [t was in view of your belief that the statements you 
have heard and read were true ?—A. It was. 

(). And that is the opinion which you now have ?#—A. Yes. 
(). Now at the time you expressed the opinion, or the opin- 
ion that you say you probably frequently expressed, did you 
express the opinion that the statements you have heard were 
true ?—A. Yes, I think I did. 

(). You think you did ?—A. Yes. 

(). I understood you to say that you have never expressed 
any opinion as to whether the newspapers were true or not ¢ 

Tue Court. That is upon the truth of the reports which 
\ 


vou had heard about the transaction ?—A. Yes, sir. 


Tur Court. If that be so. it is different. The question 


now is whether you have ever expressed any opinion as to the 


ewes 
i 
truth of the rumors or the reports or the statements which you 
heard or read—as to whether they were true narratives of the 
event or not ?—A. I think I did; becau-e I had conversations 
with a policeman who was present at the time, in regard to 
the matter, and lt had something more than hewspaper state- 
ee 
ments to go wpon. 
( alle wed Tor cause vy dete lant 
Examination of W. N. Upsam by defendants, volume: A, 
page 50 
‘ Me ; : nae ; 
(J. Did you form any opinion from all sources, from what 
you read and what you heard, upon the question of the de- 
fendants’ guilt or innocence, or any of them, that are charged 
with this crime ?7—A. | think I did in regard to some of them. 
Q. Did you express the opinion which you then formed ?— 
A. I could not say positively, but 1 presume I did; I don’t . 
know that I did. 
q. When you heard these statements and read the accounts, 
lid you believe them to be true ?/—-A. In the main. 
Page 51: 
q. And this view was touching the defendant’s vullt or in- 
nocence, or some of them ’/—A. Yes. 
(J. Then yon expressed that to others ?—A. I probably did. 
| | talked about it. 
; * . a - me he * 
: ‘} | J > ‘ 
Challenged for cause. Challenge overruled. 
r™ ry ° ° > “> 
(JUESTION BY THE Court. The question is whether you have 
ever formed or expressed any opinion as to the guilt or inno- 
cence Of any one of these eight men of the murder of officer 
Deegan ?/—A. | cannot say what I have expressed in words, 
but my opinion was that some of them are guilty. 
<a 


“a 


Se > 


THe Court. That is not any ground of challenge under 
the law. 


| 


Mr. Fosrer. I will interrogate him a little further. 


Page 52 : 


(. I will ask you whether you have the opinion which you 
then formed, now ?7—A. Yes. 

(J. And no circumstance occurred to change it 7—A. I have 
not read or learned of any circumstance that changed it. 

QQ. [ will ask you whether it will require sworn testimony 
to overcome the opinion which you now have before you will 


be unbiased and free to act upon the testimony ? 
Objected to. 


Tae Courr. That is the same question you had before. 
@. Would it require now testimony to unbias the opinion 
which you now have ¢ | 

Tue Court. That is a question as to his opinion of the op- 
eration of his own mind. You have got the fact, as he says, 
that he did form and express an opinion, and that the opinion 
which he then formed and cxpressed was his opinion; he has 
got it yet. Now, as to any opinion based upon that, what 
would be the effect of certain operations, that is a matter imma- 
terial. You are entitled to a juror who will base his verdict 
entirely upon the facts, regardless of anything he may have 
heard heretofore, who is to act only upon the testimony of 
witnesses as they may be presented here. 

Mr. Brack. We are entitled, if your honor please, in the 
selection of a juror, to the legal presumption of innocence in 
favor of the defendants. Now, as to this juror, that presump- 
tion has already been overcome. 

Tue Court. The legal presumption of innocence don’t mean 
that each individual juror, as he sits down shall believe that 
the man is innocent. The legal presumption of innocence has 
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(). Well, do you now believe that the statements you read 
in the newspaper and that you heard on the street were correct ? 
—A. Ido. Those are the only means of information, and | 
believe they are correct. 

. Then you state that from those newspaper statements 
that you read, and from the conversations that you had, you 
formed an opinion upon the question of the guilt or innocence 
of these defendants ? A. Yes, sir. 

(J. That you have that opinion /—A. Yes, sir. 
(J. And that you believe that the statements that you read 


and heard were true 7—A. Yes, sir. 


Counsel for defenee thereupon challenged said jaror for 


Callse. 


Toe Court ~ * The statute contemplates that that 
statement of the belief in the correctness of the report is a 
statement which is made of his own motion, without anybody 
questioning him here about it in court. [don’t mean that he 
shall here be questioned about it, and then what he says here 
determine it. 

Mr. Foster. Now, if you honor please, that would practi- 
cally say that what a gentleman at random on the street 
dropped by word of mouth was of more solemn and graver 
character than what he states here under oath in the presence 
of the court. It seems to me that the statute is broad enough 
to cover it when he says he now believes to-day the statements 
which he read, he now believes the statements heard, and that 
he now has an opinion from what he heard and read. 


THE Court. Save the point; I will overrule the challenge. 


To which ruling defendauts excepted (p. 259), and there- 


after the defendants challenged said juror peremptorily (page 


2H? ) 


me ene 


Upon examination of Rusa Patrrrerson by defendants. com- 


mencing volume F, p. 56, the following occurred : 
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follow that theory ?—A. Well, it is just this, Mr. Foster ; 
you know I feel like every other citizen does feel, a feeling 
that these men are guilty; we don’t know which. We have 
formed this opinion by general reports and the newspapers. 
Now, with that feeling, it would take some pretty positive 
evidence to make me think these men were not guilty, if I 
should acquit them. That is what I mean. 


* * oe * * ~ * 


(). But you say it would take positive evidence of their 
innovence before you should consent to return them not 
guilty ?—A. Yes, sir; I should want some strong evidence, 

(J. Well, if that strong evidence of their innocence was 
not introduced, then you would want to convict them of 
course (—A. Certainly. 

(). You suppose that if the testimony was evenly balanced 
your present opinion would convict them ?—A. I think it 


would. 


Thereupon the defendants challenged said Patterson for 
cause, which challenge (page 66) was overruled; defendants 


excepted, and challenged Patterson peremptorily. 


Examination of Leroy Hanna by defendants, volume G, 


commencing page 164. 


(. You have heard and read of the Haymarket meeting ‘/— 
A. Yes, slr’. 


(). The explosion of the bomb and the Mr. Dee- 
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gan, have you /—A. Yes, sir. 


Q. Do you know anything about the principles contended 
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(). Didn’t say anything about Mr. Spies or Mr. Parsons o1 
Mr. Fielden ?—A. No; hedid not mention those in particular 
U). You have heard those names berore, haven t you f—— /\ 


(J. So, then, your opinion, such as you have, has 
tO those names, [0 the persons a 
Yes, sir; all the opinion | have has reference to the parties 
that bear those names. 

(J). And the prejudice that you speak of that you have, 


applies also to these defendants or some of them ?7—A. Yes. 


? 


sir: and the principles they advocate. 


‘ 


Ge: applies to Mr. Spies, Mr. Parsons, and Mr. Fielden 


% 
—A. Yes, sir. 


(). And that prejudice, you say, is so strong that you d 
t = . oy al } > vr 4 , ] | . iH, n e | j ’ A . *>\ + ‘ > ly ¢ 
not know whether vou would be inthuenced bv it or not, when 


? 


: - : 4 ~ . ] a | _— t 4¢I, 
you come to consider of the testimony and tne Chnarve OL tne 


court as I understand it /—A. It would have some influence 
on me, probably, but [ am prejudiced against the principles 
that they agitate. 

(J. And by reason of the prejudice against the principles, 


you are prejudiced against these names, against the persons 
that | have mentioned 7—A. Yes, I am. 


(J. Now, then, the prejudice that you have against the de- 


nr + ° 4 : 1 : : E, 3 4) i ; ; ~ e s« 
fendants is such that vou do not know whether vour verdict 


would be influenced by it or not, as [ understand it 7——A. That 

1c ] y | . . ] 4 = ‘ 4 H » » ie .. oi 1, ; y 1] . } 

Is the way | feel : [ qaont know but what we deceive ourseives 
: ’ Be } 

sometimes when we say We veileve so and SO. 


la , " . . F) fe Y a ; Ee ” 
(). Yes, | know we do. It is not a question of how you will 
A " 

" ; ra } °1 | p . ' " 2 és re gi - ae }. ‘ 
fee! alter awhile, but do you now beheve that Vou! prejyual e 
5 70? ? +1, " | ite} a t he 2aTe’ - +1, :?¥) - ' ol tly at ra,vVaY 1}... 
avalnst the aqerendadants, or some or then, Is Such that VOour Vel 


ha] ae ad wl 
robably be biased 2—A. It might be biased, and 


q. It might be, and you cannot say whether it would be o1 
would not be =. Chat Is lf 

ry ee , a 17 ; : - . — ] . ] «i, i 1] 7) 

hereupon Sala challenge was renewed anda tne Tomuowlng 
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occurred. 


Mr. Satomon. Now, if your honor please, we desire to call 
the court’s attention briefly (to the statute.) We have gone 
over it quite a number of times, but it seems to me that there 
nal provision governing the qualification of a 


That provision is found both in the United States 
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ion of the State, that a defend- 
be entitled to a trial DY an impartial jury. Now, 
f course, an impartial jury is composed of impartial jurors. 
Now, what is an impartial juror? It means a man who is not 
these defendants at the beginning of the 

ise; who sits here fairly, uninflueneced, unbiased by any feel- 
rainst them at the beginning of 
case. Now, this has been stated strongly by the Supreme 
[llinois—in the ease of the 

Railroad Company vw. Adler, or Adler against the Railroad 
Company, and also in the Virginia case which I have here, 
your honor’s attention to, if the court cares to 
ake up the time to hear the opinion. Now, this statute, 


. 


niv to our way OT Thinking, Takes away. Ol attempts tO take 


way, the partiality of the juror. [In other words, it attempts 
} . , . ° 2 , . : ‘if * a3 a) 
o make a partial juror impartial and competent, if he himself 


ays that he believes he can fairly and impartially try the case, 
twithstanding he already says that he has a fixed and de- 
ided opinion and a prejudice against the defendants. 

THe Court. Well, as to the constitutionality of the statute, 
the Supreme Court have expressed their approval of it, so that 
hat is out of the question. What the Supreme Court have 
iid is constitutional, a court of inferior degree has no right 
to say afterwards is not constitutional. 

Mr. Satomon. The Supreme Court have said in different 
cases time and again—— 

Tur Court. Save the point upon it. 

Mr. Saromon. Well, we desire to have the record show that 
we base the objection on the statute as being in conflict with 


the constitutional provisions. 


To which ruling of the court counsel for the defence then 
and there excepted. 
W. b. ALLEN examined by defendants, commencing volume 


C, page 110. 


(). Have you read and heard about the Haymarket tragedy ? 
—A. Yes. ao 

@. From what you have heard and read, did you form an 
opinion as to the guilt or innocence of some one of these de- 
fendants or more /—A. YxEs. ) 

(. Have you that opinion now ?—A. Yxss. 

(). Did you express it to others 7—A. Ys. 

(). Frequently 7/—A. Yes. 

(J. Is that a strong opinion ?—A. Yess. 

(). [ will ask you whether what you have formed from what 
you have read and heard is a slight impression, or an opinion, 
A. Iv Is A DECIDED CONVICTION. 


or a conviction, perhaps ? 
@. You have made up your mind as to whether these men 
are guilty or innocent ?—A. Yxs. 
(). It would be difficult to change your conviction, or im- 
possible, perhaps /—-A. Yes. 
@. It would be impossible to change your conviction /—A. 


[rt WOULD BE HARD TO CHANGE MY CONVICTION. 
Said Allen was challenged for cause by defendants (page 
111), and said challenge was overruled, to which defendants 


excepted and then challenged peremptorily. 


The defendants claim that Mr. Salomon here raised the 
point as to the constitutionality of the proceedings of the court 
and the statute of Illinois as applied to the selecting and im- 
paneling of a jury, both upon the violation of the State and 
Federal constitution, and that by these proceedings defendants 
have been deprived of an impartial jury which was their right 


under both constitutins. 


ot 


volume 
Yes. 


] 


cy 
cic CxXploslon 


o 


— 
one 
net 
. 
~ 
~a 
— 
a 
seme 
vm 
~ 
wea 
aad 
wns 
— 
~ 
. 
- 


eS Nee 


Ld 
(J. And have expressed it to others 7—A. Yes. 
(). It isa good firm conelusion that you have come to on 


that question, | suppose lm. ¥ GB. 


Challenged bv defendants for cause. 


Examined by Mr. [neuam for the State: 


(J. Is your opinion based upon what you have read in the 
hewspapers Ga A Y es. 
And upon any thing else (—— A. No, sir. 
You have an opinion as to whether an offence was com- 
mitted 7—A. Yes. 

(). Have you any opinion as to whether any one of these 
men are guilty of that offence 7—A. I have. 

(). That opinion is based upon newspapers entirely ?—A. 


Yes. 


(J. You believe you could try this case fairly and impar- 


tially upon the law and the evidence ?—A. Yes, I think I 
could. 

(). Did you ever tell anyone that you believed the statement 
of facts which you read in the newspapers to be a true state- 


ment of facts.—A. No, sir. I don’t believe I did. 


Challenge overrtiled, aud exception by defendant. Chal- 


lenged peremptorily by defendants. 


W. F. Conxuine (volume H, page 152), examined by de- 
» Ppa ; 


fendants: 


@. You know what case is on trial here 7—A. Yes. 
Q 

(), Have you formed an opinion as to their guilt or inno- 
cence /—A. Yes. 


( 


. And the charge against the defendants /—A. Y es. 


J. A decided Opinion ¢ A. Yes. 
(J). And still entertain it/—A. Yes. 
) 

. © 


( And communicated it to others ?—A. Yes. 
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LJ. iS your opinion based on what vou have read in the 
ewspapers.—A. Yes, sir. 
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J You believe you could try the case fairly and im- 
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(). Then vou have no personal hostility or ill-will toward 
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CHARLES Roserts (vol 
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() Have you an op! 


’ io * . a : > 7 : 4 > 
aerendants, or any oj them ?—A. Yes 


(). Strong one ?—A. Yes, sir. 
(). Expressed it to others /—A. Yes, sir. 
(J. Still entertain it —e Yes, SII’. 


(). One that would influence your verdict if you were 
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Counsel for defendant thereupon challenged for cause. 


way, we 
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Court overruled said challenge for cause, to which defendants 


excepted. U pon further examination, the following appears : 


7 


(J. But you say that your opinion is such that you now be- 
lieve—as you know your own mind—that it would influence 
your verdict in the case?—A. Yes, sir; from what I have 


oe sas } : en 
read sinee the occurrence. 


Counsel for defence again challenged for cause, which chal- 


lenge was overruled, and defendants challenged peremptorily. 


The foregoing are but a few of the very many examinations 
appearing in the record, in connection with which, and in over- 
ruling defendants’ challenges for cause, the court applied and 
enforced the interpretation and exposition of the statute of 
i874. For other illustrations we refer to the examinations 
cited in our petition herein. 

As this rule was applied to jurors who served in this case, 


we cite the following illustrations from the record: 


THEODORE DeENKER, one of the panel who tried the cause, 
examined by defendants, commencing volume B, page 112: 


1 an opinion upon the question of the 


(). Have you forme 
defendants’ cuilt or innocence on the charge of murder, or any 
of them 7—A. I have. 

(). Have you expressed that opinion ?7—A. I have. 

®. You still entertain it?—A. Yes. 

(). You believe what you heard and what you read /—A. 
[ believe it; yes. 

(). Is that opinion such as to prevent you from rendering 
an impartial verdict in the case, sitting as a juror, under the 
testimony and the law.—A. I think it is. 

) 


Mr. Denker was chal enged for cause by the defendants. 


The challenge was overruled, to which defendants excepted. 


at 


H. T. SANForp examined by the defendants. 


Mr. Fosrrr. What is your name?’—A. H. T. Sanford. 
(J. Where do you reside, Mr. Sanford?—A. Oak Park, 
elght miles out of the city. 


_- 


4 


©). You know what case is on trial now, | presume =. 


(). Have you an opinion as to the guilt or innocence of 
the defendants, vr any of them, of the murder of Matthias J. 
Deegan /—A. I have. 


(J. You have an opinion; you say you have formed an 


« 


ypinion somewhat upon the question of the guilt or innocence 
of these defendants, you mean, or that there was an offence 
‘committed at the Haymarket by the throwing of the bomb ¢‘— 
\. Well, | would rather have you ask them one at a time. 


(). Have you an opinion as to whether or not there was an 


. 


ffence committed at the Haymarket meeting by the throwing 


of the bomb?—A. Yes. 
(). Now, from all that you have read and all that you have 
heard, have you an opinion as to the guilt or innocence of any 


of the eight defendants of the throwing of that bomb #—A 


Y es. 
( ) 


x 


, 
~ 


You have an opinion upon that question also ?—A. | 


vy vs 
“et 7 
‘ , 


@. You believe you could fairly and impartially listen to % 


the testimony that is introduced here ?—A. Yes. 


(). And the charge of the court, and render an impartial 
verdict, you believe ?—A. Yes. 
(). Have you any knowledge of the principles contended 


> 
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for by socialists, communists, and anarchists /—A. Nothing 
except what I read in the papers. 

(). Just general reading 7—A. Yes. 

(). You are not a socialist, | presume, or a communist /—A. 
No, sir. 

(). Have you a prejudice against them for what you have 
read in the papers ?/—A. Decided. 

(). A decided prejudice against them ? Do you believe that 


that would influence your verdict in this ease, or would you 


a 


try the real issue which is here, as to whether these defendants 


were guilty of the murder of Mr. Deegan or not, or would 
you try the question of socialism or anarchism, which really 
has nothing to do with the case ?—A. Well, as I know so little 
about it in reality, at. present it is a pretty hard question to 
answer. 

@. You would undertake, you would attempt, of course, to 
try the case upon the evidence introduced here, upon the issue 
which is presented here /—A. Yes, sir. | 

(). Now, that issue, and the only issue which will be pres 
ented to this jury, unless it is presented with some other motive 
than to arrive at the truth, I think is, did these men throw the 
bomb which killed Deegan. If not, did they aid, abet, en- 
courage, assist or advise somebody else to do it? Now, that 
is all there is in this case; no question of socialism or anarch- 
ism to be determined, or as to whether it is right or wrong. 
Now, do you believe that you can try it upon that theory and 
return a verdict upon that theory and upon that issue #—A. 
Well, suppose I have an opinion in my own mind that they 
encouraged it 4 


(J). Keep it; that they encouraged A—- A. Yes. 
(). Well, then, so far as that is concerned I do not care very 


much what your opinion may be now, for your opinion now is 
made up of random conversation and from newspaper read- 
ing, as I understand it ?—A. Yes. 

(. That is nothing reliable. You do not regard that as be- 


ing in the nature of sworn testimony, at all, do yon ?—A. No. 


20) 


(). Now, when the testimony is introduced here and the 
V itnesses are examined and cross-examined. you see them and 


look into their countenances, judge who are worthy of belief 


—* 
. 


und who are not worthy of belief. Don’t vou think then vou 


will be able to determine the question /—A. Yes. 

(. Regardless of any impression that you might have, or 
un opinion (—_— A, Yes. 

(J). Have you any opposition to the organization by labor- 
ing men or their associations, or societies, or unions, so far as 


they have reference TO their Own advancement and protection, 
and are not in violation of law ?7—A. No, sir. 

(). Mr. Sanford, do you know any of the members of the 
police force of the city of Chicago /—A. Not one by name. 


. You are not acquainted with anyone that was either in- 
jured or killed, I suppose, at the Haymarket meeting ‘/—A. No. 
y + * - * * * 

@. Now, Mr. Sanford, if you should be selected as a juror 
in this case, do you believe that regardless of all prejudice or 
opinion which you now have you could listen to the legitimate 
testimony introduced in court, and upon that, and that alone, 
render and return a fair and impartial, unprejadiced, and un- 
biased verdict ?7—A. Yes. 

Mr. Fosrer. Upon the question, on the record in this case, 
if your honor please, we desire to present a challenge for 
cause to this juror, but we do not urge it, but present it upon 
the ground that he has formed and expressed an opinion. 


Tse Courr. (ToState’s Attorney): Doyou want to examine 


Mr. Brack. We understand, Mr. Stevens (addressing clerk 

the court), that your tallys show that our peremptories are 
exhausted. 

The Cierk (Mr. Stevens). Yes, sir. 

Mr. GRINNELL. Does yours show that, too ? 

Mr. Brack. The same thing; yes. 


a en > e- * * * 


Mr. Ineuam. Mr. Sanford, upon what is your opinion 


os 


* 


» 


forced upon wus, all the peremptor i] challeng S Were Conceaded 
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founded ; upon newspaper reports /—A. Weil, it is founded 
on the general theory, and upon what I read in the news- 
papers 4 

(. And what you read in the newspapers /—A. Yes, sir. 

(). Have you ever talked with anyone who was present at 
the Haymarket at the time the bomb was thrown 7—A. No, sir. 

(). Have you ever talked with anyone who professed of his 
own knowledge to know anything about the connection of the 
defendants with the throwing of the bomb 7—A. No. 

(). Have you ever said to anyone whether or not you be- 
lieved the statements of facts in the newspapers to be true 7— 
A. I have never expressed it exactly in that way, but still I 
have no reason to think they were false. 

(J. Well. the question is not what your opinion of that 
was. The question simply is—is it a question made necessary 
by our statute perhaps (— A. Well. i don’t recall whether I 
have or not. 

(). So far as you know, then, you never have 7—A. No, 
sir. 

Q. Do you believe that if taken as a juror you can try this 
case fairly and impartially and render a verdict upon the law 
and the evidence /—A. Yes. 

Mr. IncHAM. We submit that the challenge is not well 
taken. 

Toe Courr. Well, it was not supposed to be well taken if 
my former ruling had been right. 

Mr. Fosrer. The challenge is overruled / 

THe Court. Yes. 

Mr. Fosrer. Defendants except. 
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or whether it is that the defendants are connected with that 
offence ?—A. Well. it is evident that the defendants are con- 
nected with it from their being here, as far as that is concerned. 


(). You regard that as being evidence ?—A. Well, evidence— 


well, [ don’t know exactly. I of course would expect that it 


ios a connected them or they would not be here. 

(J. * * * So, then, the opinion that you have has ref 
erence to the guilt or innocence of some of these men, or all 
of them /—A. Certainly. 

(). Now, is that opinion one, Mr. Greiner, that would in 
fluence your verdiet if you should be selected as a juror to try 
the case, do you believe ?7—A. I certainly think it would affect 
it to. some extent; I do not see how. it could be otherwise. 

, ' ‘ , , ' 

Vol. G, p. 35% 

<< | 

Q@. * * * Now, do you think that you can lay aside 
your opinion, and lay aside all prejudice which exists in your 
mind, and act upon the testimony, and that alone, and render 
a verdict which is absolutely impartial 7—A. I think I could 
do sO, 

@. You believe you could do so#—A. I do. 

Atanson H. Reep (vol. G, 253) examined by the State: 

@. Mr. Reed, you have an opinion, [ suppose, as to whether 
an offence was committed or not at the Haymarket ?—A. Cer- 
tainly. 

a @. Have you any opinion as to the guilt or innocence of 


these eight men, or any of them ?—A. Nothing, excepting 


from newspaper reports, of course. 
. < 


(. Notwithstanding the opinion which you have, based 


upon what you read in the newspapers, do you believe that 
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ou can give them a fair and impartial trial upyn the evidence 
| 4 } j — 
mere ¢— A. should, sir. 


r > ; : : pom ih. 4 5 , : . 7 
(). base your verdict on that (—-A. Yes, sir. 


Cross-examined by defendants, Vol. 9 (p. 265): 

(). Was the opinion which you formed upon the question of 
the guilt or innocence of these defendants simply from what 
you read, or would it have any connection with what you have 
heard —.e [t Is. altogether. 

(). Principally from which, if you can tell ?—A. Well, of 
course, the basis of it was newspaper talk, because probably 
the people that I talked with—the majority of them—had got 


their information from the same suvurce. so far as [I know. 


] | ‘ ee — 
GrorGE W. Apams, tendered Dy the State, was cross-exain 


} 


ined by detendants. and in sneh cross-examination “the fol- 


lowing transpired (vol. H, p. 39): 


(). Were you in Chicago on the 4th of May ?—A. I was 
not. 

(). When did you return to Chicago ?—A. Some time about 
the middle of July; I don’t know the exact day. 

@. You heard, I suppose, of the occurrences at the Hay- 
market when you were away /—A. [| did. 

@. Did you read it in the Chicago papers ?’—A. Yes, partly 
in those and partly in the Michigan papers. 

Q@. And after returning I suppose you conversed frequently 
with your friends in regard to the Haymarket meeting, and 
what had occurred there, or what was supposed to have oc- 
curred there /—A. Yes. 

@. You formed an opinion that an offence was committed 
at the Haymarket ?/—A. Yes. 


w- 


eZ 
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aad @ 


(. Did you form an opinion at the same time that the de- 
fendants were connected with or responsible for the commission 
of that crime ?7—-A. I thought some of them were interested 
In it, yes. 

(. And you still think so?—A. Yes. 


a 
(). Nothing has transpired in the interval to change your 


mind at all, I suppose ?—A. No, sir. 


Upon further examination Mr. Apams said (p. 43): 


¥ 


Q. Notwithstanding the opinion which you now have upon 
the question of the guilt or innocence of some of the defend- 
ants, is your mind in the condition in which you can say now 
that you can try this case upon the testimony, and only upon 


the testimony, which may be introduced in court ?—A. Yes. 


[ Petitioners now ask leave to refer the court to the motion 
of defendants tor ad new trial atter verdict “por VATIOUS 
grounds, One oF which 18 stated an the following language, ta 


wit : 


“7, The trial of the above cause was not had before, nor was 
the verdict thereon rendered by an impartial jury. 

7h. The court erred an ats several rulings as to qualification 
of jurors and their competency, and in refusing to allow de- 
fendants to ask of the Jurors certain questions proposed to be 
put to them, and also in allowing to the State more than twenty 
challenges in the cause.” 


Record, vol. O, pp. 53-4. 


It will be seen that this motion was based on exceptions to 
the rulings of the court upon the selection and empunel- 
ing of the jury, and upon the ground of objection made 
by defendants, of which one, as thus made applicable to 
all of said rulings, was the conflict of the statute of Lllinois 
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evidence against himself; and 


3 premises and house, 


apers. and the introduction of 


eed 


ye 118, BARTHOLOMEW FLYNN. a 


din chief by Mr. Grinnell, tes- 


_ on oe ‘ aie 
re you = .% Yes. Sil’. 


vyhere you searched.—A. I was 
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1 7 } ~ ° 
at time we searcned the desk of 


und a lot of fuse. some caps, 


there and see (handing witness 


4 
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(). Now what about the letters ?—A. Those letters I also 


found in the drawer. I took the letters. put them in this box, 
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carried them to the station, and delivered them to Mr. Furth- 


man. 
(). Well look at that and see if they are as you found them ¢ 


Mr. SALOMON. We object CO this. 


Tue Courr: The question now is whether they are as he 
found them ? 

Mr. Grinnecyt. I can put Mr. Furthman on later if there is 
any question about It. 
(). You delivered them into the hands of Mr. Furthman ?— 
A. I did. 


(). He delivered them into your hands again to-day 7—A. 


(). Are they in tle same condition now as when Mr. 
Furthman delivered them to you this morning /—Well 


from the appearance they are. 
Re-direct examination by Mr. GRINNELL, page 124: 


(J. Mr. Flynn, where was the room in which the desk was 
located from which you took these things ?—-A. It was in the 
front, on the second story. 

tJ. That is the story above the saloon /—A. Above the 
saloon, and in my recollection, Mr. Grinnell, you were there 
yourself. 

Tue Court. Well, that does not make any difference. 

Mr. Grinnetyt. You have the letters here that you took from 


/ 


that desk ’—A. Yes, sir. 
(). Where were these letters in reference to that desk, that 
you have got here ?—A. They were in the desk. 

(J. How did you get into the desk?—A. The desk was 
pried open. 

(). Was it locked? Did you have to unlock it or get into 
it before you could get the letters /—A. Yes; we had to pry 
it open by a locksmith that was there; taken there by some- 


body. I could not tell who. 


“2 ™ 


IAM JONES. a Witness called o 


uly sworn and examined 1n ¢ 


Cc Vi 
as TOLLOWS: 


1 behalf of the people, 


f by Mr. GRINNELL. 


(). Belong to the detective office ?—A. Yes, sir 

(). Were you at the Arbiter Ze:tung ottice?—A. I was 

() Vhat hour in the morning ?—A. About 8.30 in the 

() yd you make earch of the building ?—A. I did—as 

te making a seare! 

(). Well, what did you tind ?/—A. I first searched the house, 
fi found a humber ot rs, two different description 

& a [ was als presen vhen otheer Myers found 

Ss ] mn (referring to type); that on the table end of the 
ere the Cy pe setters were working. After taking 
. elreculars to the station, | went back and commenced 

APCDING , a locksmith was present ; some person sent for a 
ksmith to open the different drawers in the different offices 
ie Arbiter building. I called on the locksmith to open 


e drawer of the desk in the corner: 
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desk—I asked some 


lon’t know who they 


he other day when [ 


hof keys?—A. Yes, 


~ tae 


Well is this the bunch of keys? (Showing witness keys.) 


(). 
& 
—A. That is the keys I got from him. 


Mr. GRINNELL. | will offer in evidence the buneh of keys 


and these articles here. 


Cross-examination by Mr. Brack. 


1e A rhiter Leitung 


building on May 5th 7—A. I made several trips ; probably 


ens 


(). How many times did you visit t 


five or six. 


@. You were with the party of officers who arrested Mr. 
Spies and his brother, Mr. Schwab ?—A. Yes, sir. 

(. You had no warrant for. their arrest at that time ?—A. 
No, slr. 


(). And you had no search warrants aiter going through the 


building, had yon 7—A. I had none. 

(). When you returned on your second visit the drawers in 
the various desks were locked ?—A. Yes, sir; they were 
locked. 

(. Sent for the locksmith and had them opened ‘/—A. Yes, 


sir; sent for the locksmith; the locksmith was there for that 


purpose—sent for. 

(). What hour of the day was that ?7—A. Well, that must 
have been noon, or probably after. 

(J. Was it at that visit, or at an earlier visit, that you sent 
for a locksmith ?— A. I did not send for a locksmith. 

(,). Well, the locksmith was sent for, or put In an appear- 
anee {/—A. I could not say; he was there when I came back 
after I took some things to the station. 

(). You found him there ?—A. Yes, sir; [I found him there 


& 
with his tools, ready to work. 


What else was there in that drawer, if you remember ?7—A. 
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Objected to on behalf of all the defendants. Objection 


overruled and defendants excepted. 


A. It was the morning of the Ist of May I got up in the 
office, and a gentleman pointed out Mr. Spies to me. I told 
Mr. Spies [ would like to see Mr. Schwab, to speak to both of 


them. I did not know Mr. Schwab. He was sitting down. 


and he called him over. He came over. I told them I was 
oS ; } ] ] P , ‘ ~ * 
an officer, and placed them both under arrest. August Spies 
} } } ? } ° - ] ] 
brother came up; [ also placed him under arrest, and then 


y? . 7 * . 
otticers Rilev and Dutfty came in. and we took them to the 
; a aad ages 
Central Police Station. 


- j ‘ . } ' ’ : 5 } . : ] 
(), Y ou told Spies and Schwab to consider themselves under 


v 
arrest /—A. Yes, sir. There was no resistance or opposition 
to me by either of the gentlemen. When I got acquainted 
with them I whistled and officer Riley cane running up. 

(J. Did you have any warrant fur their arrest with you at 


that time ?—A. I had not. 

(. There had been, so far as you know, no complaint made 
against them before any magistrate up to that time /—A. None 
that [ krow of. 

(J. And no warrant, so far as you know, had ever been issued 
for their arrest ?—A. None that | know of. 

(). Who else did. you put under arrest at that building at 
that time besides Spies and Schwab /—A. When | was talking 
to Spies and Schwab another gentleman came up and asked 
them some question. [asked Mr. Spies who it was; he said 
it was all right, it was his brother. [ said all right, he had 
better come along, COO. 

(. Yon arrested his brother 7—A. Yes. 

(J. Did you have a warrant for his arrest ?—A. No, sir. 

(. Had any complaint, to your knowledge, been made 
against him to any magistrate ?—A. None that I know of. 

(). You had no search warrant at the time that any of these 
were taken 7—A. No, sir. 


(). And in going through the building and taking away 
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Volume I, page $95: 

EpmMuND FURTHMAN, a witne 
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My name is Edmund Fur 
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tion; did you take that from 


vs)?@—A. That was among the 


r his nocket =.¥ Kivery- 


anvthine’ that you dla that day. 
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ss for the peopie, having been 
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jef by Mr. GRINNELL. and tes- 


thman; I am an assistant in 


[ was at the Arbiter Zeitung 


a ae 
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office soon after the Haymarket massacre, I think about 11 
o'clock, between 11 and 12, on the 5th of May. IT have seen 
all the matter that has been shown Mr. Fricke, the last witness. 
[t has been in my possession since the day I was there. I ob- 


A 


tained it there in the type-setting room. The room was used 


as a type-setting room and was full of desks containing eases 


of type, and there were several tables there covered with 
sto: e.and at every case I suppose where the men were working 


was a hook containing a lot of manuscript, which | took away. 
When I got there the doors were locked. I took about twenty 
or twenty-five of the Revenge Circulars from there. 


Cross-examination by Mr. Biack : 


(). Mr. Furthman, you say the doors were locked when you 
reached there 7—A. They were. 
(). What hour was that ?—A. Between 11 and 12. 


(). How did you get in?—A. We got in after the doors - 


a, 
were opened. 

(. How did you open the doors, and who opened them ?— 
A. By a locksmith. 


(). Sent for a locksmith, did you — A. Yes. 
Mr. GRINNELL. I sent for him. 


Mr. prack. Did you have any warrant for entering those 
premises at that time ?—A. Not at all. 

(J. And you went there as the representatives of the law, 
did you ?—A. I suppose so. 

(). To enter, in violation of law, the office of that paper, 


without a search warrant ? 
Objected to; objection sustained. 


(J. You did enter without a search warrant, did you /—A. 


We did. 


(). Was there anybody there when you took these things 
away from there ?—A. No, sir. 
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aur Courr. If there were no reasonable grounds of sus 


Mr. Brack. The question of suspicion does not fi 
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Ol [llinois. If you want to entel pre Inises and 
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»a gross outrave. 


that you can’t. nor any other ofhcer o 
He Courr. Well, whether you can 
subject of inquiry here. 
Mr. Bi ACK Very well: Then we wl 
(). Now, you say you have had this 
sonal possession from that day to this / 
(J. You brought it up here with the 
\ Yes, sir. 
(J. You have been continuously In 
thee, as an assistant. from. that day { 


Further appears from the records, vol. N, page 
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(). How long have you known 


Objected tO 3 objection overrul 


A. I guess three years. 
(). Look at the letter which 
. Who is that from ?7—A. 


Most ?—A. Herr Most. 
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Mr. InenHam. When did von receive that letter ?—A. [ th'nk 


will read this. (Witness reads the letter). 

(. Wid you answer that ?—-A. I can’t remember; I do not 
how 

Q. How long have you been in correspondence with Most ? 


UObjectea to as not proper cross-examination. 
ag A A 


Q. In whose handwriting is that postal card? (Showing 


Objected to any inquiry regarding the postal card, 


CHE Courr. The witness in his examination-in-chief testi- 


fied that he frequently addressed labor organizations. Whether 


that was 1n the tlunterest or the taborer, or whether it was a 

| > ; ¢ ‘ 7) yer : ce? 1, @ lL, +] os 1, y . ; » | 

stepping stone to overturn society; whetner he was 1n LOO" 
‘ ‘ — 


‘aith endeavoring to shorten the hours of labor, or whether 
the real object was bevond, is admissible. 

Mr. Brack. On cross-examination he said he has frequently 
addressed labor organizations. He said about the 4th of May 
he had been frequently addressing labor organizations, the re- 
which he was very much excited, and for that reason 


he > 
he did not propose to make a long speech. 


] 


Tue Court. But there was more than that, if I remember. 
He said there was a difficulty about remembering what he 
said because he had made so many speeches. And the same 
thing as to Parsons—that there was a dittculty as to deter- 
mining as to what was said on a particular oceasion because 
there was so many. 

Mr. Satomon. That was as to remembering what Parsons 
said on the night of May 4th 

THE Court. Not Parsons himself, but what he himself said. 
At any rate in his examination in chief in some form it did 
appear that he had been making a great many speeches to 
labor organizations. 


Mr. Brack. These letters are letters that co back to 1884 ? 


a) 
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Tae Wrirnxess. 1883. 

Mr. GrRInNELL. The context of the letter would show that 
it was 1884. 

Mr. Brack. There is no doubt about it being 1884. 


Tue Court. Yes. I think the examination as to those papers 


7" is admissible. 
Defendants’ counsel then and there excepted to the ruling of 
the court. 
(). In whose handwriting is that postal card 4 : 
THE Court. What has been done about the postal card 4 
Mr. Incuam. Nothing. 
Tus Court. Has he been asked whether he received it ? 
Mr. Incuam. No. 
Tae Wrrness. It is Most’s handwriting. 
Mr. Ineuam. Did you receive it?—A. I suppose I did; | 
see my address on it. 
- 
(J. Don’t you know whether you did or not ?—A. I do not ; 
I don’t remember having read it. 
(). Do you remember this letter ?7—-A. I don’t remember at 
this date; no. 
(). You can’t remember now whether you ever read it or 
not; don’t you know you got this letter ?—A. I do not. I 
suppose I did; it is addressed to me, I see. 
(). Will you swear that you have no recollection, of having 
received that letter ? 
Objected to. 
A. I suppose I did receive that letter. 
p> @. Don’t you know you received it /—A. It seems to me | 
did. 
Q. Don’t you know you did, Mr. Spies; can’t you tell from 
the contents that you read it before 7—A. No, I can’t tell from 
that. 
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B yd vw. United States (116 U.S., 616). In that ease an act 
of Congress authorizing the Federal courts to require parties 


charged with violations of the revenue | 


aws to produce their 
books, invoices, and papers for inspection and for use in evi- 
dence avainst themselves, was declared to be unconstitutional. 
In the case at bar the defendants were not required to pro- 
duce the letters; the State had the letter and produced it. 
We will not attempt, however, to draw any distinction between 
this case and the Boyd case. We do not think that the rec- 
ord is in such shape as to permit counsel to make the point 
urged by them before this court. In the first place, it is not 
clear from the testimony that the letter from Most was seized 
by the police in the manner suggested. [arly in the trial two 
police ofticers testifying for the prosecution stated that on 


May 5, 1886, they took possession of a number of articles 


¢ 
| 


found in the office of the Arbetter Zeitung newspaper, among 
which were certain letters lying on the desk occupied by Spies, 
and certain other letters in the drawer of the desk. But it 
nowhere appears in the record, so far as we can find, that this 
particular letter from Most to Spies, introduced near the close 
of the trial, was among the letters so taken from the top of Spies’ 
desk or among those taken from the drawer of it. For aught 
that appears to the contrary this letter may not have come to 
the hands of the State through the alleged illegal seizure 
complained of, but may have been obtained in some other 
and legitimate matter. We cannot infer that because certain 
letters were seized by the police that Most’s letter must have 
been one of them. On the trial below counsel for the de- 
fence took the position that the letter was not found in the 
possession of Spies. We find the following statements in the 
record of what occurred when the trial judge passed upon the 


offer to introduce the letter. 


Tre Court. * * * Letters which have never been in 
the possession of the defendant cannot be admissible in evi- 


dence against him. 


49 


} ‘ e | xe 1 4 

i pyidence in this case that the let 
Tkre { ,7? } on ] : " ’ 

t was Tound in fl O 


‘t. This brings us to the 


d reason why t ier consideraftio! 


. . a 4 ’ 
< he oplection that the. ietter Was obtained 
rin the defendant Dy anu 


} ian | } — . 
Lit was not made on the trial in the court 
elo Such an objection as this which is not suggested by 
4 4 { } ae ] a. 
the nature of the olfered evia 


| > 
L>tL tL ¢ epends upon the prool 
; } ; } 7 7 j 
f an outside Tact, shoul . 


Hpeen 


} } 
a 
aence, but a 


. rtyi 
made on the trial. The 
* y ; . 
gqgerence should nave proved that the Most letter was one oO] 
+1 ct . | +? 7 = = ; 
e letters illegally seized by the police and should then have 
7 . i 
i } = A _ . - . 4 + os ] ] ‘ 
moved to exclude or oppose its aamisslou On the ground that 
tf was obtained DY sucn ies i seizure. [his was not done, 
and therefore we cannot msider the constitutional 
4 i ~ 
s“lLIDDOSEC( i | 


é question 
a a 


IN "THE 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


oom I —— 


FOR A WRIT OF ERROR TO THE SUPREME COURT 
OF ILLINOIS. 


Petitioners desire, upon the argument ordered by the 
Court upon this application, and in connection with 
matter heretofore printed from the record for consideration 
upon their petition, to submit and call attention to the 
following further matter, appearing upon and from the 


record ol sald Cause, 10 the Supreme Court ol [ilinois, and 


the transcript thereof now presented : 


The record shows that by the testimony of Theodore 


~~ 


Fricke (vol. I, pp. 466-494) a large amount of manuscript 
Was identified as by Spies, Schwab, Parsons. Rau. and per- 
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Subsequently (p. QUO), MOtLION Was made to exclude sala 


i 
t Anal +5 ‘ ‘ | : >| > tia n’<¢ ' TZ Pri! 7 ‘ na sy ai . 
LraniSiatilons., WVC., W 1LIC } Mmovlon Was Overruled, ana CX CeDp- 


tion taken by defendants. Lake motions were made as to all 


=. oe a Pe sien at _ eae es ee 
tnis captured Matter when introduced, AWNG CX eption taken 


to the action of the court denying said motions. 


ye 4 . . } . ° } 4 po } : } 
\\ itn reference to the introduction of the letter and postal 


card from Most to Spies we call attention to the following 


matter omitted by inadvertence in the hurry of preparation 


x 


from our former printed matter submitted to the court: 
An inspection of the entire record shows, and this 


will not be contradicted, that the only letter and postal 


: Die ice - : Cons. ~~ | - —— a 
introduced in evidence On the trial are the tettel and 


postal from Most to Sples obtained by otheers Jones 
i. . 


} y = Boas , i. ae ] — leas . - r 
and Kiynn irom spies desk by the breaking open ol 
. i e ‘ 

i] ‘ ’ ne > } on . F a “4 *7 ae - % | | ge ‘ 
Lhe dadoors of the Arb: ite) Leitung building and the fore- 
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vision of State’s Attorney Grinnell, without any kind of 
warrant or authority, as shown by the testimony of Flynn, 
Jones, and Furthman heretofore cited. Said letter and 
postal were not identified until the State made Mr. Spies 
their witness for that purpose, and Mr. Spies was compelled 
by the court to submit to the State's examination, as hereto- 
fore shown by the citation from Spies’ examination. The 
letter and postal having been thus identified by Spies under 
compulsion and exception, the record shows immediately 
on the close of the State’s examination of Spies the follow- 
ing (vol. N, p. 102): 

“Mr. InGHam (of counsel for the State): We offer the letter 
in evidence, the letter referred to as Most’s letter.” 

This was objected to by defendant, and, after argument, 


the record shows the following (vol. N, pp. 104, 105): 


[he Court: There isn’t anydoubt about it. Letters ad- 
dressed to a person and received by him and not destroyed 
are admissible, if they relate to the subject-matter that is 
under investigation « * * Read your translation. 


‘ ‘ ' ] } . i | ‘ »? ] ] wry a ’ ] 
“ Defendants’ counse ien and there excepted to the 


ruling of the court 
_ ; , 1} } _ +. : — . 2 . ' 
hereupon the State called \ir. Gauss, the transiator, and 
‘ 
. } j ‘1 4} is . —_. oo + } — wor . , tir ; } 
4 3 t i \ | i Si) Ws vi it) ’ | Pad <i ‘ ; ise CX¥amMmination and 
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the letter and postal from Most referred to (vol. N., pp. 105- 
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eople, was examined by 


L. H ive \ Lransiat { etl 

A. | gid 

() Ic tna ty ° ’ PO? ) 

4 if , 

LT Court: You agree, from the contents, that it Is 

L S34 

Mr. BLack: It is agreed it is 1884: it must have been 
‘The CouRT Mak t 1884 
“The Witness: I took it for “d” originally, and showed 


lit to a gentieman in the omice,and he thought 1t was o also. 
rgui at — TN) : _ _ -_ Sis 1. ; , ; A . .4 
he Court: ‘The parties avrree from the contents it must 
have been 4. 


DEAR SPIES: Are you sure that the letter from the Hock- 
ing Valley was not written by a detective? Ina week ] 
will go to Pittsburgh, and I have an inclination to go also 
to the Hocking Valley. For the present I send you some 
printed matter. There the ‘Sch. and ‘ H!’ also existed, but 
on paper. I told you this some months ago. On the other 


Po] 


Sail 
vw 


hand, I am in a condition to furnish medicine, and the ‘gen- 

uine’ article at that. Directions for use are perhaps not 
needed with these people. Moreover, they were recently 
published in the ‘Fr.’ The appliances I can also send. 
Now, if you consider the address of Buchtell thoroughly 
reliable I will ship twenty or twenty-five pounds. But 
how? Is there an express line to the place, or is there 
another way possible? Paulus the Great seems to de- 
light in hopping around in the swamps of the N. Y. V. Z. 
like a blown up (bloated) frog. His tirades excite general 
detestation. He has made himself immensely ridiculous. 
The main thing is only that the fellow cannot smuggle any 
more rotten elements into the newspaper company than there 
are already init. In this regard the caution is important 
to be on the minute. The organization here is no better 
nor worse than formerly. Our group has about the strength 
of the North Side group in Chicago, and then, besides this, 
we have also the Soc. Rev. 6,1, the Austrian League, and the 
Bohemian League, so to say, three more groups. Finally, it 
is easily seen that cur influence with the trade organizations 
is steadily growing. We insert our meetings in the Fr. and 
cannot notice that they are worse attended than at the time 
when we get through weekly $1.50 and $2.00 into the mouth 
of the N. Y. M. V. Z. 

“Don’t forget to put yourself into communication with 
Drury in reference to the English organ. He will surely 
work with you much and well. Such a paper is more nec- 
essary as to truth. This, indeed, is getting more miserable 
and confused from issue to issue, and in general is whistling 
from the last hole. Enclosed is a fly-leaf which recently ap- 
peared at Emden., and is perhaps adapted for reprint. Greet- 
ing to Schwab, Rau, and to you. Your Johann Most. P. 
S.—To Buchtell I will of course write for the present only in 
general terms.” | 


“A. Spies, No. 107 Fifth avenue, Chicago, Illinois.” 


6 
Mr. IncHam: Did you translate the postal card? 
A. I did translate this postal card. 


(). Is it correct? 


Defendants’ counsel objected to its introduction in evi- 


’ 


gence op the srounds aiTrea 
« 


ly stated. ‘The court overruled 
the objection, to which ruling of the court counsel for de- 
fendants then and there excepted. 

The Witness (reads): The address is “ Dear Spies, 107 
Fifth avenue, Chicago, Illinois. 


Mr. ZeEIsLER: You have no right to interpret. It is ad- 


The Wrirness: L. 8.; that is what it stands for. 

The Court: If there is any usagein the German language 
as to the letter L. you may state that usage. 

The Witness: There is this usage, that the letter L. and 
the first letter of the name always stand for lieber sv-and-so— 
Lieber Spies in this connection. (Reads:) “I had scarcely 

iled my letter yesterday when the telegraph brought news 

mm H.'T. H. One does not know whether to rejoice over 
that or not. The advance ts in itself elevating. Sad is the 
circumstances that it will remain local, and, therefore, might 


not have a result. At any rate, these people make a better 


impression than the foolish voters on this and the other side 
of the ocean. Greetings and ashake. Yours, J. M. 
“ Drury, [ suppose (hope), can now and then receive upon 


With reference to the matter of the jury we desire to sub- 


mit the following additional suggestions and matter shown 


he statute of Illinois provides for the swearing of the 
jury to try the cause In panels of four. The last panel of 


four, as shown by the record, was never accepted by defend- 


ee 


ants. After their peremptory challenges were exhausted 
and their challenge for cause against Sanford had been over- 
ruled, and their exceptions preserved, the record shows that 
defendants declined to take any further action (H, 307). 
The panel of four was then sworn without their assent and 
sat on the trial of the cause. 

[fit should be suggested that after the examination of 
Mr. Adams, the eleventh man examined, who sat as a juror, 
defendants still had a number of peremptory challenges 
with which they could have then excluded Greiner, Reed, 
and Adams from the panel, and that these challenges were 
improvidently used in excluding from the jury unobjection- 
able men, the reply is two fold: 

(1.) The record shows that Mr. Adams was tendered to 
the defendants by the State with Mr. Greiner, Mr. Reed, and 
Mr. Quinlan (H, 35). Mr. Quinlan was, upon examination 
by the defendants, challenged for cause, and the challenge 
sustained. 


4 


Thereupon defendants were required to fill the panel of 


four, and did so by Mr. Cassady (H, 56), who was challenged 
by the State for cause. The State then, after examining B. 
H. Patterson, who admitted he had an opinion as to the 
vulilt or innocence of the defendants, tendered to the defend- 
ants Greiner, Reed, Adams, and Patterson (H, 63). 
Patterson was then challenged peremptorily by defendants. 
Thereafter defendants examined 98 panelmen, of whom 
56 were excused for cause (vol. H, pp. 65, 67, 71, 73, 75, 
77, 79, 81, 83, 87, 89, 95,.101, 106, 108, 117, 119,..121, 122, 
124, 126, 1382, 134, 141, 143, 145, 147, 151, 154, 156, 178, 
175, 177, 179, 194, 198, 202, 208, 211, 214, 216, 228, 234, 236, 
240, 244, 245, 247, 251, 258, 267, 274, 279, 284, 288, & 292), 


and 42 were éhallenged peremptorily. 


Ss 


But of those thus peremptorily challenged the record (vol. 
H) shows that the examinations developed, as to their at- 
titude and state of mind, the following facts—twenty of 
Rowe (p. 84), Roberts (p. 93), Myers (p. 96 
Carr (p. 98), Koontz (p. 110), Cavanaugh (p. 112), “roe 
(p. 115), Conkling (p. 188), Atwater (p. 191), Levi (p. 218), 
Roberts (p. 223), Enright (p. 226), Hartney (p. 280), 
Beveridge (p. 232), Hugenon (p. 242), Kueken (p. 29 
Madden (p. 257), Wineberger (p. 259), & Ruck (p. 262) 


iad formed and expressed an opinion, still entertained, 


ay »), 


uchine the euilt or innocence of the defendants, some 
of them saying the opinion was strong and firm, and 
some saying they had a firm or even enthusiastic prejudice 
alnst or decided Opposition to soc lalists, communists, and 
anarchists. Of these Porter, Rowe, Roberts, Carr, Koontz, 
. } , a . . > i ears 1 } Se ~~ ,Co rOra 
Neison, and ONnKIINgS were Hrst challenged on their answers 


challenge overruled, and then challenged per- 


Of the 22 others, Beedle (p. 103), Nichol as (p. 104), Hall ( (p. 
128), Ellsworth (p.1350),Graves(p. 149), Aldrich (p. 181), Phelps 
(p. 188), McKenzie (p. 195), Kane (p. 201), West (p. 269), Beers 
(p. 286), and Wait, late chief deputy sheriff of Cook count 
(p. 297) were opposed to socialists, anarchists, and commun- 


ists, and many of them to all organizations and organizers 


~~ 
vote 

. 
ey 


abor, while Mcklwain (p. 193) admitted a present prej- 
udice against the defendants; Sullivan (p. 273) and Bennett 


(p. 281) had an opinion as to defendants’ guilt and a strong 


prejudice against socialists, communists, and anarchists; 
| . OCA \ Pes a . _ a 2 ‘ a 
Haaker (p. 265) had an opinion touching the defendants 


cuilt or innocence; while Brown (p. 140) was objected 


9 


to as not a citizen, the challenge for cause was over- 


ruled, and he was then challenged peremptorily. This 
leaves only Wynne (p. 88), Walcott (p. 113), Metealf (p. 
186), Fay (p. 271),.& Bowman (p. 277) against whom the 


peremptory challenge was used without cause apparent on 
the record. Of those in this 22, besides Brown, the follow- 
ing were first challenged for cause on their answers, chal- 
lenge overruled, and then challenged peremptorily, to wit, 
Beedle, Nicholas, Hall, Ellsworth, and Graves. 

(2.) But our second reply is, that the peremptory chal- 
lenge is an unrestrained personal privilege of the defendants, 
which may be exercised by them arbitrarily and without 
inquest as to their motives or the considerations possibly 
influencing their action. It is sufficient to support their 
contention herein, that defendants were compelled -to sub- 
mit to a trial by a partial jury, when the record shows that 
the statute, as interpreted by the State court, provides for 
such a jury; that defendants’ peremptory challenges were, 
in fact, exhausted, and that,in fact, partial Jurors were upon 


the panel against defendants’ objection and right. 


ar 


Supreme Courtof the Auited States. 


OCTOBER TERM, 1887. 


IN THE MATTER OF THE PETITION 


FOR A WRIT OF ERROR TO THE SUPREME COURT 


OF ILLINOIS. 


ITT. 


The record shows (vol. I, page 4) that the indictment on 


which defendants were tried was as follows, to wit: 


“ SraptTeE OF [LLINOIS, | 
Cook County, j 


‘Of the May term of the criminal court of Cook county, in 
said county and State, in the year of our Lord one thou- 
sand eight hundred and eighty-six. 

“The grand jurors chosen, selected and sworn, in and for 
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the same year, in the county and State aforesaid, he, the said 
Matthias J. Deean. of the said mortal wounds. econtusions.and 


} 


— ee , re Se ae a : 
lacerations died, and so the jurors aforesaid, upon their oaths 


atoresald. do Say thi: it the sald Aucust mn { he sald Michael 


] } ‘ } } . 

the said Adolph Fischer, the said George Engel, the said Louis 
e } . 4 y,* 3° 4 ¥ °. Ft ? | ’ 

Lingg, the said William Seliger, the said Rudolph Schnau- 


af W190 2 ae Pe 
belt, and the said Osear W. kG. him, the said Matthias 
° 1 ¢ c } ee 
#. Deran, In manner and form atoresald, unliawtu 
> - : ! ] ae . : ] 
fullv, feloniously, and of their malice aforethoug! 
€ id ? ' 7 yr ’ Tt ye “mY «6TS + } . ort tO 6} ct ara 11 ] ‘ 7 
and murder, contrary to the statute, and against the peace 
and dignity of the same — - the State of Illinolts. 
: ‘ , } } ’ = 
The grand jurors aforesaid, chosen, selected, and sworn 


1?) 
Lid 


; na a , Mes C ' ee 1. —— re oT? 
In and ior the county of ‘00k. In the state ol [1] inols. 


the name and by the authority of the people of the state of 


Illinois, Upon their oaths aforesaid, do further present that 
one August Spies, one Michael Schwab, one Samuel Fielden, 
one Albert R. Parsons, one Adolph Fischer, one George 
Engel, one Louis es William Se ~ rr, one Rudolph 
Schnaubelt, and one Osear W. Neebe, each late of the county 

Cook, on the fourth pel of May, in the year of our Lord 
one thousand eight hundred and_= eighty-six, In said 
county of Cook, in the State of Tlinois aforesaid, and 
upon the body of one Matthias Mt Degan, in we peace 

the said people of the State of Tilinois then and there 
being, unlawfully, willfully, revatio ly, and of their malice 
aforethought, did make an assault, and that they, the said 
August Spies, the said Michael Schwab, the said Samuel 
Fielden, the said Albert R. Parsons, the said Adolph Fischer, 
the said George Engel, the said Louis Lingg, the said Wil- 
liam Seliger, the said Rudolph Schnaubelt, and the said 
Oscar W. Neebe, with a certain pistol, commonly called re- 
volver, then and there charged with gunpowder and divers 
leaden bullets, which said sa they, the said August Spies, 
the said Michael Schwab, the said Samuel Fielden, the 


said Albert R. eat the said Adolph Fischer, the 


iF i 4 Bs 1_} . 
Sehwab, the said Samuel Fielden. the said Albert R. Parsons. 
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said George Engel, the said Louis Lingg, the said William 
Seliger, the said Rudolph Sehnaubelt, and the said Oscar 
W. Neebe, then and there,in their several and respective right 

ls, had and held him, the said Matthias J. Degan, in and 
upon the ielt thigh of him, the said Matthias J. Degan, then 
11 ere, unlawfully, willfully, feloniously, and of their 
INnaillce 1iorTrel ig nt. di cis harge and shoot oft LO, against, 
owards, and upon the said Matthias J. Degan, and that 


- ._ 4 eA , ‘ . } ee sens . ary ‘ 8 } 
the said August Spies, the sald Michael Schwab, the said 


t A 4i U4 
Sad | Fielden, the said Albert R. Parsons, the said 
Adolph Fischer, the said George Engel, the said Louis 
Lingg, the said William Seliger, the said Rudolph Schnau- 


It. and the said Osear W. Neebe, with one of the leaden 
the pistol aforesaid, then and 

: — a A ae —_- 
of the gunpowder aforesaid, by the said 


— es ‘ i | ee ee oe ee a aid , »| 
Aucust mples, the sala Michael m4 hwab, the sal Samue 


Mielden,the said Albert R. Parsons, the said Adolph Fischer, 
the said George lene I the said Louis Lingg, the sald Wil- 


liam Seliger, the said dolph Schnaubelt, and the said 
W. Neebe discharged and shot off as aforesaid, then 
ind there, unlawfully, willfally, feloniously, and of their 
malice aforethought, dir | strike; penetrate, and wound him, 
thesaid Matthias J. Degan,in and upon the left thigh of him, 
the said Matthias J. Degan, giving to him, the said Matthias 


x Devgan, then and there. with the leaden bullet aforesaid. SO 
id discharged and shot out of the pistol aforesaid by 


_ae roc 
iS alVl t Sa 


the said August Spies, the said Michael Schwab, the said 
imuel Fielden, the said Albert R. Parsons, the said Adolph 


Fischer, the said George Engel, the said Louis Lingg, 
the said William Seliger, the said Rudolph Schnaubelt, 
1 the said Oscar W. Neebe, in and upon the left thigh 
him, the said Matthias J. Degan, one mertal wound, con- 


tusion, and laceration, of the depth of four inches and of 


the breadth of one inch, of which said mortal wound, con- 


; J 
if 


ISION, and laceration he, 


4 


from the said fourth day of May, in the year aforesaid, until 


the said Matthias J. Degan, 


afterwards, to wit, on the same fourth day of May, in the 
same year, languished and languishing did live, on which 
said fourth day of May, in the same year, in the county and 
State aforesaid, he, the said Matthias J. Degan, of the said 
mortal wound, contusion, and laceration died, and _ so 
the jurors aforesaid, upon their oaths aforesaid, do say 
that the said August Spies, the said Michael Schwab, the 
said Samuel Fielden, the said Albert R. Parsons, the 
said Adolph lischer, the said George Mngel, the said 
Louis Lingg, the said William Seliger, the said Rudolph 
Schnaubelt, and the sald (sear W. Neebe, him, the said 
Matthias J. Degan, in manner and form aforesaid, unlaw- 
fully, willfully, feloniously, and of their malice aforethought, 
did kill and murder, contrary to the statute and against the 
peace and dignity of the same people of the State of Illinois. 

“The 


in and for the county of Cook, in the State of Illinois, 


rrand jurors aforesaid, chosen, selected, and sworn 


in the name and by the authority of the people of the 
State of Illinois, upon their oaths aforesaid, do further 
present that one August Spies, one Michael Schwab, 
one Samuel [ielden, one Albert R. Parsons, one Adolph 
liam Seliger, one Rudolph Schnaubelt, and one Osear 
W. Neebe, each late of the county of Cook, on the fourth 


Fischer, One George Engel, one Louis Linge, one W jl- 


day of May, in the year of our Lord one thousand eight 
hundred and eighty-six, in said county of Cook, in the State 
of Illinois aforesaid, in and upon the body of one Matthias 
J. Degan, in the peace of the said people of the State of I1li- 
nois then and there being, unlawfully, wilfully, feloniously, 
and of their malice aforethought, did make an assault, and 
that they, the sald August Spies, the said Michael Schwab, the 
said Samuel Fielden, the said Albert R. Parsons, the said 
Adolph Kischer, the said George Engel, thésaid Louis Lingg 
the said William Seliger, the said Rudolph Schnaubelt, and 
the said Oscar W. Neebe, with certain means, instruments 
and weapons, a more particular description of which is to’ 
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unknown, the said’August Spies, the said Michael Schwab, 
t| den, the said Albert R. Parsons 
said Adolph Fischer, the said George Engel, the 
Louis Lingg, the said William Seliger, the said 
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IN "THE: 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


AUGUST SPIES, ET AL., 
US. 
PEOPLE OF THE STATE OF ILLINOIS. 
PETITION FOR WRIT OF ERROR. 


IF RECORD IN SAID CAUSE SHOWING IN FULL THE 
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Record, vol. B, pave Liz. 
Kxamination of lHEUODORE DENKER, a juror in sald 


cause, 1S aS IOLLOWS: 
Kor defence: 


Mr. Foster: What is your name? 
A. Theodore Denker. 
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from conversation. [ believe you answered me before that 
you had formed an opinion from reading and hearing con- 
versation. That 1s correct, 1s it? 

A. Yes; but I don’t believe everything I read in thenews- 
papers. 

M No; but you believe enough to form an opinion ? 

A. Yes; I formed an opinion. 
(). Was t hat opinion principally from what you read in 
the papers or was it from what you heard on the street ? 

_ Krom what I read entirely. 

Then — did believe enough of what you read to 

foes anh Op INO! } Upon the quest! ion of the cruilt or Innocence 


*} 


{f these men or some of them 

A. Yes. 

@. And I believe you said you also expressed your opin- 
1i0n which you have formed to others with whom you con- 
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versed ? 

A. Yes; I have expressed that opinion. 

@. During the expression of this opinion I will ask you 
whether you stated in substance to these persons or any of 
them that you believed enough of what you had read to 
form the opinion which you had ? 

The Court: Did you in any conversation that you had 
say anything as to what you believed or not the account 
which was in the newspapers which you read? 


A. No, sir; I never expressed an opinion in regard 
to whether the newspapers were correct or not. 

®. You never discussed that matter at all? 
‘ N : 
sie 0, SI 


Mr. Foster: What did you say your business was? 


A. I am a shipping clerk for Henry W. King & Co., 
wholesale clothiers, 222 Madison street, corner of Franklin 
street. : 

(). How long have you been engaged in that business’? 
A. About two years and three montbs. 
). What is your age 
A. = tions Phos 
©. What other business have you followed ? 
A. Seevrigas ta aauakiuae I worked in the United States 
Express Company. 

Q. In what capacity 
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P ia an a ae ai iat ) 
(, You don’t visit at his h 
A. No, sir. 
©. Nor he at yours? 
A. No, sir. 
" - ? , +) 
J. Lr You a Marri d man! 
a 
A. No, si 
. 7 . — > 
(). Do you live with your parents 
‘. Yes Sil 
' ! erie 
\) Do yu KLOW cl) \ Lning a vt ut SOC Llistil anart Hisin Or 
, 4 
COMMUNISM ! 
Y : ] 
A. No. Sir ; I ao not. 
4 . . ° . a ° 7 . > 
(). Have you any prejudice against this class of persons 
‘ eee 2 eae re D a S| ae mnsvimk Gena leien 
rw LOK [ ain a little preyuaicea avalnst socialism. | 
re > ft l- 1 © tz tnat | ‘ } acMrain t 1] arelh 1} 1} fy of | Tat ‘. 
qgont KNOW tnat ati agalnst anafCiisiy. 1h iACb, GOT t 
1} | 5 | : | } } , ' , . 
sr) s | % va. . s? \ 4 sy T ? ; 17 4) | ‘ Y} 7 - : ? )} °4 fj] . 
reall understand what they are. | qo not KNOW what the 
:' 7 
principies are it all 
] . ] y 3 ‘oO . t oa4 val. : : ] 
(). | understand you to say that notwithstanding the 
. . . | » 3 Whey : : : | 7 : : , 
Opinion you iormed at the time you read tne newspaper that 


vou now are conscious of the fact that 
1e testimony introduced here? 

[ could. 

ve controlled or governed by any impression 


rave had heretofore ? 


you can try this case 


- 


> 
je 
pend 
pewntened 
—" 
—_ 
~ 
-~- 
— 
a 
— ae, 


Y S] 
{ \} } } law ag aOi”v y 1 bv th ? | , YrAtrTayY ms 3$ 9 
». nd the law as given you DY the court rovernin’g it: 
aw) « ‘ = => 


es, sir. 
} ‘ ae as F : | a 7 | P , 
In the eonversations that you have had there at the 
- Meee 
store you say you have expressed the opinion which you 
have formed before ? 
A. Yes, sir. 


(. Is that of frequent occurrence—that you have expressed 


— 


the opinion you have formed ? 

A. Well, I think I have expressed it pretty freely. 

(). As to the number of times—as to whether it was fre- 
quent or not ? 

A. O,no; we did not bring the matter up in conversa- 
tion very often, but when we did we generally expressed cur 
opinions in regard to the matter. 

®. Your mind was made up from what you read, and 
vou had no hesitancy in saying it—speaking it out. 

A. I don’t think I hesitated. 

(). Would you feel yourself any way governed or bound in 


! 
| 


listening to the testimony and determining it upon bhne pre- 
. ; . . 2 ‘ eS i | } « sry a" r oN c . eZ 
juagment oO! the case you had expressed to others before. 

A. Well, that is a pretty hard question to answer. 


’ : saat 4 .. | 7 — 2 2. 3 Hear, ‘ ‘ ‘ “ 4 . as, , 
\/ i Wil] asi YOu WiICLLIC!I aching as a TUYrOr here VOU 


would feel in any way bound or governed by the judgment 
} ] 7 } } ee ia) ¥ ey 
that you had expressed on the same questiun to others before 


. } ‘ 
ll were taken aS a2 1uryman: do vou understand that 


r ry} 4 om . ] + ies _ — a, Ss } =_ 73 9 . ] ~ + las 
J LI hat 1s, vou have now made up youl mind, or at least 


ou nave forme d an opilnion: vou hav e x pressed that freely 
thers. Now, the question 1s whether when you listen to 
he testimony you will have in your mind the expression 
hich you have given to others and have to guard against 
ind be controlled by it any way 
.\. No. sir: I don hink I would | think I eould trv 
se fr testim regardless of this 
©}. Then l < to those fellows and say that 
estim was what vou supposed ¢ 
f bir) rad 
. I understand you to say that you believe that you can 


to one side the « PINION which you have formed 
require no circumstances or evidence to overcome 
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Examination of THEODORE DENKER by Mr. GRINNELL. 
for the State 
). Where were you born ? 
A. In Minnesota. 
6) gs Ses ‘people living out at Woodlawn ? 
(). Are vour people living out at Woodlawn | 


re 


A. Yes; my mother is. 

2. How long have you lived in this county 
A. In Cook county twenty-five years. 

J. You are twenty-seven years old ? 

A. Yes, sir. 

¥. Do you know any of the defendants ? 

\. No, sir. 

). Did you ever see them before ? 

A. No, sir. 

) , 
\ 


“7 


You are shipping clerk at Henry W. King & Co.’s‘ 
Yes, SIr. 

). What position ? 

\. Shipping clerk. 

(). Who is the head shipping clerk ? 

\. [am the only shipping clerk. 

». Do you know nage of the counsel upon the other 


A. No, sir. 


@. You have men under you assisting you in shipping? 
A. No; there are no men under me. 
(). Do you belong to any labor organization ? ! 


. 
A. No, si 

@. You stated, I believe, that you didn’t know much 
about anarchism or communism, and therefore you couldn’t 
tell whether you had a prejudice or not. 

A. No, sir; I do not. 

Q. But you have read something about socialism ? 

A Yes, si 

Do ae believe in the maintenance of the laws of the 
means of Illinois and the Government of the United States ? 

A. Yes, sir; I do. 

Q. Have you any sympathy with any individual or class 
of individuals who have for their purpose or object the over- 
throw of the law by force? 

A. No, sir. 

@. Have you any conscientious scruples against the inflic- 
tion of the death penalty in proper cases ? 

A. No, sir. 

Q. If taken as ajuror in this case do you believe yeu could 
determine the innocence or guilt of the defendants upon the 
proof presented to you here in court, under the instructions 
of the court regardless of everything else ? 


A. Yes: I think I could. 


Q. You know now of no prejudices or bias that would in- 
rfere with your duties as a juror? 


“ me p- + . Z + 4+ . ft) , Z PY > . , *? 
re you a socialist, a communist, or an anarchist ! 


= 


} Sittin ania —. © a tilt -o afte lisa ts ss a) = Dice on 
ou bave no associations or amilations with that Class 


» 


¥ , ’ OoR 
Record, Vol. B, p. 286. 
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‘FRIDAY AFTERNOON, June 25, 1886. 


Kour jurors havil O been accepted both by the people and 
} } ’ } > 5 ; ‘ Pr ° . ’ : wu ¢ rac . 
he defense the said jurors were duly sworn to try the issues 
Sa } cL Li ss( 
f y ry. } + 4] . > oery ‘\T , >] | 
Notre.—The above refers to the first four and included 
Juror Denker. | 


THurspay Morninea, July 15, 1886. 
The following is examination of H. T. Sanford as it ap- 
; ——_ oe a : 

pears In the recora: 
H. 'T. SANFORD, te ng been duly sworn to answer ; ore 

. ° ~ : 7 

tion: touching his Qui heation asa Juror, deposed and testi- 


4} 
hed as follows: 


fs 


(By the defens 


Mr. Foster: What is your name 
A. H. T. Sanford. 

. Where do you reside, Mr. Sanford? 

A. Oak Park. 

@. Where is Oak Pa 

A. About eight miles out on the Northwestern 
). What is your business ? 

1. Lam aclerk in the Northwestern road. 

2. In what capacity ? 

A. [ am in the freight auditor’s office. 

J. How long have you been engaged in that business ? 
A. About fi fteen months. | 


7 


@. What is your age ? 


9g 


A. Twenty-four. 
(). What other business have you dene 

A. L was a petroleum broker before I came to Chicago, in 
New York. 

@. You have resided in Chicago only about eighteen 
months? 

A. That is all. 

@. I don’t know that I understand what you mean by 
petroleum broker. Do you mean you actually handled the 
material or that you speculated in stocks? 

A. Well, there is a difference between stocks and petro- 
leum, you know. I did not actually handle the oil, but | 
was a member of the petroleum exchange of New York. 

(). Isn’t that a little like a grain exchange, in which you 
buy and sell on commission ? 

A. Yes; very much the same. 

Q. Only instead of being grain it is petroleum ? 

A. I think so. 

@. How long were you engaged in that business in New 
York ? 

A. About fifteen months. 

(). Have you any conscientious scruples against the in- 
fliction of the death penalty in proper cases ? 


me No. 
Were you born in New York? 
4 Yes. 
Q. Your parents reside in Chicago now? 


—_ 


r: No, sir. 
Q. Are you a married man? 
A. I am. 
Q. Have you any church affiliations? 
A. None. 
@. Not a member of pany church ? 
A. No, sir. 
You know what case is on trial now, I presume ? 
Yes. 

@. Have you any opinion as to the guilt or the innocence 
of the defendants or any of them of the murder Matthias. J. 
Degan ? 

A. I have. 

Q. You have an opinion; you say you have formed an 
os somewhat upon the question’ of the guilt or inno- 
cence of these defendants, do you mean, or that there was 
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1. Yes 


. , , : , : . 
J. Lou KNOW that any hewspaper gossip or any street 


gossip has nothing to do with the matter whatever, and that 
’ 7 


- c 

tne jury are to consider only the testimony whic } is admitte Qi 
4 eae —— oe ; +7 :, . +} 

DY tne court actually, and then are to consider that testi- 


1, aS Contained 1h the charge, of the 


court; you understand that 

ja\ Y es. 

(). Now, if you should be selected as a juror in this case 
to try and determine it, do you believe that you could exer- 


e 


. 
: } } r : = ‘° a ae . nad ] m j . 
1Sé legally the qauties Or a juror—that you could listen Lo 


the testimony and all of the testimony and the charge 
+7 f bee a : ; . rarrnint thie 
of the court, and aiter deliberation return a verdict wh h 


A) ; ee ' — eee ? I 
would be right and fair as between the defendants and 
? ] f t | Q 4 e ThRs. 

Heo} ‘ Oi | lé MSLate (>) PilLTTOIUS 

: . 

ak Yes. Sir. 

Z y - } Ip Ft , $) 

(. You believe that you could do that 
nos 


=> 


1] 


(). You could fairly and impartially listen to the testi- 
mony that is introduced here ? 
A. Yes. 

®. And the charge of the court and render an impartial 
verdict, you believe ° 


A. Yes. 


(). Have you any knowledge of the principles contended 
for by socialists, communists, and anarchists? 

A. Nothing, except what I read in the papers 

(). Just general reading? 

A. Yes 

(. You are not a socialist, | presume, or a communist? 

A. No, sir. 

Q. Have you a prejudice against them for what you nave 

ad in the papers? 

A. Decided. 

(). A decided prejudice against them’? Do you believe 
that that would influence your verdict in this case or would 
you try the real issue which is here, as to whether these de- 
fendants were guilty of the murder uf Mr. Degan or not, or 

| would you trv the question of socialism or anarchism, which 
really has nothing to do with the case? 

A. Weil, as I know so little about it in reality at present, 
it is a pretty hard question to answer. 

Q. You would undertake—you would attempt, of course, 
to try the case upon the evidence introduced here—upon 
the issue which is presented here ? 

A. Yes, sir. 

Q. Now, that issue and the only issue which will be pre- 
sented to this jury, unless it is presented with some other 
motive than to arrive at the truth, I think is, did these men 
throw the bomb which killed officer Degan? If not, did they 
aid, abet, encourage, assist, or advise somebody else to do it? 
Now, that is all there is in this case; no question of social- 
ism or anarchism to be determined, or as to whether it is 

| right or wrong. Now. do you believe that you can try it 
upon that theory and return a verdict upon that theory and 
$ upon that issue ? 

-A. Well, suppose I have an opinion in my own mind that 
they encouraged it ? 

Q. Keep :t—That they encouraged it? 

A. Yes. 

(). Well then, so far as that is concerned I do not care 
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A. Before that I was in a stock broker’s and banker’s 


). As a clerk ? 
A. Yes, sir. 

(. Mr. Sanford, are you acquainted with any gentlemen 
representing the prosecution—these three gentlemen, Mr. 
Gr®anell, Mr. Ingham, Mr. Walker, and Mr. Furthman, who 
not here at the present time? 

A. No, sir. 

(). You are, [ presume, not ac 
detective officers of the city of Cl 

A. Not to my knowledge. 

(). Now, Mr. Sanford, if you should be selected as a juror 
In this case do you believe that, regardless of all prejudice 
or wae which you now have, you could listen to the 
eitimate testimony introduced in court and upon that and 
lat pe render and return a fair and nesaviial unpreju- 
diced and unbiased verdict ? | 


A. Yes. 


uainted with anv of the 


+) 


4 
licago ! 


Mr. stats Upon the question on the record in this 
case, If Vol r honor plea se, we desire to pi resent a challenge 
for cause to this juror, but we do not a roue it, but present it 


1S 
upon the cround that he has formed and expressed an 
The Court (to State’s attorney): Do you want to examine 


Mr. Brack: We cinema Mr. Stephens (addressing 
clerk of the court), that your tally shows that our peremp- 
tories are exhausted ? 

The CLierkK (Mr. Stephens): Yes, sir. 

Mr. GRINNELL: Does yours show that, too? 

Mr. Brack: The same thing; yes. 

Mr. IncHam: Mr. Sanford, upon what is your opinion 
founded—upon newspaper reports ? 

A. Well, it is founded on the general theory and what I 
read in the new spapers. 

@. And what you read in the papers ¢ 

A. = 6s, sir 7 

@. Have you ever talked with any one who was present 
at the Haymarket at the time the bomb was thrown? 

A. No, sir. 


(). Have you ever talked with any one who professed, of 


é 
€ 
é 
e 
> 
§ 
£ 
3 


;, | ] ' . — . . @ rr? L > 
is own knowledge; to know anything about the connection 
defendants with the throwing of that bomb? 


\ NO. 
} 3. » . ‘* cr > . } 4 , . Z ' , : 4 . f , 
Jy. Flave you ever said to any one whethe or not vou he- 
d the statements of facts In the hewspapers to be true? 
.. I have never expressed it exactly in that way, but still 
* v . ca 
C@ hho TehHsol | »>TNWY K LNeV Were false 2% 
k 2 &, | + | ‘7 alat . Bat cay} Ot y ' » ' A of tly i 
; Y¥ Gil, ULIC UUCSULUUL te LLOU Wiladi Vou! Optnion (>| Lilat 
‘ j ‘ 
ae : ‘ . ] a : . ’ “- . ] ‘ 
Lhe question simply is—Ilt 1s a question made neces- 
i ‘ | 
Ou batutl perp ~ -— 
% ’ | i H " : 
) i. | dol I A Cl nave or not 
] > Ff _ | a 
(>) SSO Tal 3 1 K \ you never have 
‘ - 
‘ . Sir 
). Do you believe that if taken as a juror you can trv this 
‘ : : 17 ; ¢ a o 
Uurliv and impartially and render a verdict upon the law 
| ‘ i ° 
\ ‘ 


aile 
: ' Ly " } 1 } ; .f 
i ‘ RY VV ¢ It Was 0} Supposed to be W l] taken, 1! 
4 
} 
} | } } ; t t ' >} t } rion 


i OUR’ res 
e 4 , 
Vir rOSTER 1) rendad nips ereen 
A] . 7 , es } » ¥e ‘. se > . | . ¥ 
Vir. GRINNELL (to witness): Sandford’s Superior Court Re- 
> Pra 7 


le ¥ eS, sil 
% 4 > — — = Se ey j | saa 7 : ’ — ; ae 
Vir. Brack: I-would like to have the record. if there be 
is yy f ) | . | ™ oo 4 2 Bu } 5 ; ¥ —_ . a) _ 
dispute about it, to show that we do not take this juror; 
vi Sim pry stop be 
Ny 


ELL: We were waiting for you to do SOme- 
AA I> are FU ; i a alate Ed = . sa = , 
Wik. DLACK: LNe Chalienm - overruled. and we simply 
AA f r AJ I - j . — ae _ on . 

Mr. GRINNELL: Whiat do you want to do with this gentle- 


Mr. Brack: We have nothing further to do with him. 


We have exbausted our peremptories and our challenge fo1 


cau se 1s not allowed, so we stop 
Mr. GRINNELL: Well, shall we proceed to ask this gentle- 
Jan some questions, 1f the court please ? 
The Court: The defendants having challenged for cause, 
ch is overruled, can, of course,stand where they are with- 
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out saying anything more; but the effect of that,in my judg- 
ment, is that they accept the juror because they can’t help 
themselves. They have got no peremptory challenge; the 
challenge for cause is overruled, and, necessarily, the question 
now is for the State to say whether they will accept this juror 
or not. The common law is that all jurors not challenged 
or to whonr the challenge is not sustained are the ju- 
rors to try the case. If they are not challenged for a 
cause which is sustained, and if they are not challenged 
peremptorily, then they are necessarily the jury to try the 
case. Now,in this instance the defendants have no more 
peremptory challenges and the challenge which they have 
made for cause is overruled; therefore, so far as the defend- 
ants are concerned, he is a juror to try the case. 

Mr. Brack: We understand it that way. 

The Court: Whether it makes any difference that they 
formerly declined to do anything more about it is a question 
that | have not the least say about what my own opinion 
will be. 

Mr. INGHAM: I suppose it is for them to say whether they 
have any more questions to ask or not. 

The Court: Well, they say they have stopped—nothing 
more to say, I understand them. Of course they cannot stop 
the trial. Of course, if they had any more questions to put 
to the juror that would be another thing, but they say that 
they have no more to say. 

Mr. INGHAM: What is your first name? 

A. Harry. 

Mr. GRINNELL: Have you got an initial—a middle name? 

A. ‘Taylor. 

Mr. Incoam: What did you say your age 1s‘ 
Twenty-four. 

You were born in New York, were you 
Yes, sir. 

New York city ? 

New York city. 

You live now at Oak Park’? 

Yes, sir. 

How long have you lived there ? 
About five months—four or five months. 

And where did you live before going to Oak Park? 
I lived at 251 Ohio street. 

Lived there any length of time? 
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Is that sort of an insurance organization ? 

A. Yes. It is for assistance in case of sickness and 1n ease 
f death and burial. 

(). ‘That is the only obje ct of the association 4 

A. That is all, and then to assist the members in setting 
employment should they be discharged. 

@. Are you a member of that association now 

A. Yes 

Q. Do you believein the enforcement of the law 

A. Yes. 

Q. Have you any sympathy with any association or class 
of men whose object is the overthrow of law by force or 
violence ? 

A. No, sir. 

@. Do you believe in capital punishment ? 

A. Yes. | 

Q. Do you know any one of the counsel for the defense? 

A. No; not to my knowledge. I don’t know who they 


one, 


- 


; 


$) 


Q. Do you know any one of the defendants? 

A. No. 

Q. Do you know any one who Is interested in them per- 
sonally that you are aware of? 

A. No, sir 

Q. Where were you when you were summoned—at your 
place of business? 

A. No, sir; I was down to the contracting ‘agent’s office. 

Mr. ZEISLER: Where? 

A. Down to our contracting agent’s office. 

Mr. [IncHam: But you were about the business at t 
time * 

A. Well, I was seeing lim about some outside business; 
aye to place some freight. 

. Have you ever mi ide any study of the subject of com- 

munism 

A. No. 


. Socialism or anarchism ? 

A. Never. 

@. Never read anything in regard to any of those? 
A. Nothing except the newspaper re ports. 


Q. Have you any sympathy with the beliefs of any of those 
classes so far as you know? 


A. None. 


‘> 


vw 


PERE Ie Fhe 


nd Sn eciuaei a 7 — eae 
round consideravdt | have been to quite a number ol 
l 17 
schools. I never was at college. 


(). Have you ever read law j ourself any? 

\. No. 

‘ \\ here were vou ¢ due ate d? 

A. Well. I bad sort of a mixed education. I wandered 


} } eae : , — aia — , se 
©. What schools did vou attend aside from the public 
choo! ¢ 

4 | . — | aa , Sar a) ee Ss a : 
fe i Was at a SCNOOL 1N \\ estv1iie, New Jersey, and one at 


etre ii 
ij VN alk 


* ’ i } > ain 2 a . ’ ; 24 a4 rc . j 
®. I understood you to say, Mr. Sandford, that you did 
} 


} 5 + , {’ i } + . } " 9 a " ene P > ¢ ; 
iot KNOW anv oI the defendants Hevel had seen any ot 


® | mo ; os, cyvrweereé ’ 
em tnat vou are aware 


i] l. ; eee Sh ee : ' ] : : 7 
uurt then took recess until 2 p. m., and at the coming ih 


c™ 


f the court at that hour counsel for the State announced 


} | eee ait ian _ } Li. , , ’ y ‘ 
Live imaSt TOUr TUTroOrs, ANd the same were 


he following’ is an extract from the opinion of the Su- 


eme court of the State of Illinois relating tothe jury which 
i tn Case 


‘ en 1: ee 
Nine hundred and elghty-one men are called into the 
irvy box and sworn to answer questions. Each one of the 


, 


ioht defendants was entitled toa peremptory challenge of 


Lwelty jurors, making the whole number of peremptory 


| rt 


hallenges allowed to the defense one hundred and sixty. 


SAGAS 


The State wasentitled to the same number. Seven hundred 


and fifty-seven were excused upon challenge for cause. 


A 
linia hy lred . id } rT \’ rOnD smhallia rand LOnrena ‘ilv | a 
ne hundred and sixty were challenged peremptorlly Dy 
} 


he defense and fifty-two bv the State. Of the tw elve jurors 


who tried the Cast elev mn were accepted by the detend- 


they proceeded to furthe 
im, although 142 of t 
that time unused. Thev accepted the 10 others, including 


’ 


eleventh juror, was taken, they had 43 peremptory chal- 


' 
' ~ 
ieclhY 


< 
cer. for cnuse. bu 


nts. They challenged one of these, whose name was Den- 
{ter the court overruled the challenge 
question him, and finally accepted 
eir peremptory challenges were at 


aA 4 


ne juror Adams, without objection. When Adams, the 


ges which they had not yet used. ‘Therefore, as to eleven 


f the jurymen, the defendants are estopped from complain- 


4 


as 
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ing. Thev virtually agreed to be tried by them because 
they accepted them, when, by the exercise of their unused 
peremptory challenges, they could have compelled every one 
of them to stand aside. 

“Counsel for the defendants complain that the trial court 
overruled their challenges for cause of 26 talesmen to whose 
examinations they specifically call our attention. As they 

afterwards perem p storily challenged the talesmen so referred 
to, no one of them sat upon the jury. Every one of these 26 
men had been peremptorily challenged before the givens 


juror was taken. After the eleventh juror was accepted the 


peremptory challenges which then remained to the de- 
fendants were all used by them before the twelfth juror was 
taken. 

“After the defendants had examined the twelfth juror, 
allenged him ee cause. 
ley excepted. The 160 
waht by defendants, 

al 


whose name was Sanford, they e 
Their challenge was overruled, and t 
talesmen, who were peremptorily cha 
were first challenged for cause, and the « lenges for cause 
were overruled by the trial court. It 1S cad that, Inas- 
much as the defendants exhausted all the ir pe remptory chal- 
lenges before the panel was finally completed, the action of the 
court in — to these ae jurors will be considered, 
yn Is § — eround of reversal. We 


i 


and, if erroneous, such acti 
think it must be made toappear that an objectionable juror 
was put upon the deleadantxe after they had exhausted their 
peremptory ie nges. ‘ Unless objection is shown to one or 
more of the jury who tried the ease the antecedent rulings 
of the court dar the competency or 1ncompetency of Jurors 
who have been challenged and stood aside will not be in- 
quired into in this court.’ ” , 

Holt v. State, 9 Tex. App., 571. 


‘We cannot reverse this judgment for errors committed in 
the lower court in overruling challenges for cause to jurors, 
even though defendants exhausted their peremptory chal- 
lenges, unless it is further shown that an objectionable juro1 
was forced upon them and sat upon the ease after they had 
exhausted their peremptory challenges. This doctrine is 
ably discussed in Loggins v. State, 12 Tex. App., 65. We 
think the reasoning in that case is sound and answers the 
objection here made.” | 

(Record, vol. O, p. 3738.) 
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Mh issignhment of errors made 1n the supreme court ol 
1} ° 1} 2a ] ne ake oe — +. a 
rine Sta te Ot Tilin 1S 18S Aas IOLLOWS (VOL. (). }). Lod of Record) : 
‘ 
Thi court erred nN reriuslng to quash the indictment. 
& 
[| 
ourt erred 1n refusing to granta Separate trial to the 
} $ } + - , Ne ] las ' Y ] ‘ a ). Tear, ~ 
lelendants opiles, hwab, I leiaing, Neebe, and Parsons. 
ee 
iil 
n ee | F - i 
Che court erred in not allowing the defendants’ challenge 
ause to the ju rs named in tne bill of exceptions. 
- 
i \ 
} rate a! oe = : a , . 
¥ rred in refusing to permit the defendants to 
i . } . at< : > > . ‘ . 
S yf jurors calculated to ascertain their bias o1 
r é vA | d i A OUSs a: irors 7 
\ : 
- ; — . bie : : 
ae irt erred in refusing defendants. motion to have 
he jurors summoned from the jury list prepared by the 
ry re {+ ? 1, . yoniar Btn al ‘ATs ‘ +4 ‘ ted 
| 4 \ poal $ Aitt Lit if — eres palit a VV as CA laAUustec . 
VI 
| ‘4 * ye 7 j ’ , , ry Al ? - > +t ; J a . ‘ ‘ r ’ 
The court erred in denyl o deiendants several challenges 
» the array oi jurors 
VII | 
4 s 
yy } . i i] q\ 4 + ? . 
ine court errea permitting tne states attorney to exer- | 
cise more tiian tw peremptory challenges. 
a 
Vill 
[he court erred in compelling the defendants to tender 
} ' i ' . 4 ] ‘y _ . : N " - 
the State a panel of four instead of requiring the State to 


iour jurors. 
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IX. 
The court erred in refusing to permit the defendants to 
pass upon the jurors and exercise the right of peremptory 
challenge after the State had passed upon the jurors. 


- -* 


The court erred in admitting improper evidence offered 
on behalf of the people. 


XI. 
The court erred in refusing to admit proper evidence 
offered by defendants. 
XI. 


The court erred in allowing the State’s attorney on cross- 
examination of defendants and their witnesses on behalf of 
defendants to ask irrelevant and improper questions. 


XIII. 

The court erred in refusing to grant the motion to direct 
a verdict of not guilty as to the defendants other than Spies 
and Fischer at the close of the evidence on behalf of the 
State 

XIV. 

The court erred in refusing to send out the jury previous 
to argument on motion to direct a verdict of not guilty as 
to Oscar Neebe and other defendants. 

XV. 

The court erred in refusing a new trial because the ver- 
dict is manifestly against the law and the evidence in the 
case. 3 

XVI 

The court erred in giving people’s instructions Nos. 3, 4, 

5, 54, 6, 7, 9, 10, 12, 18, and 134. 
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XXIV. 
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he court erred in refusing to grant a new trial by reason 
of the misconduct of the jurors in taking notes of the evi- 
dence during the trial. 
XXV. 
riy a fla . ' ye ree . oe YP ram alea in ’ 
ihe court erred 1h) making lm propel remarks 10 the pres- 
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ence and hearing of the jury. 


XX VI. 
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he court erred in overruling the defendants’ motion in 


< 


elitist + ae | eee 
arrest oF juagment. 


XXVIT. 
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he court erred in giving judgment on the verdict. 


XX VIII. 

There is other manifest and material error in the record, 
by reason whereof plaintiffs severally pray that said judg- 
ment mav be reversed, «ce. 

By W. P. BLACK AND 
SALOMON & ZEISLER, 
Attorneys for Plaintiffs in Error. 
LEONARD SWETT, 
Of Counsel. 


And after reviewing the examination of the juror Sanford 
the court say: 

“We cannot see that the trial court erred in overruling 
the challenge for cause of the twelfth juror. This being so, 
it does not appear that the defendants were injured or that 
their rights were in any way prejudiced by his selection as: 
juryman. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


IN THE MATTER OF THE PETITION 


————— () fh —_- 


AUGUST SPIES, ET ALS., 


FOR A WRIT OF ERROR TO THE SUPREME COURT 
OF ILLINOIS. 


Petitioners desire, upon the argument ordered by the 
Court upon this application, and in connection with 
matter heretofore printed from the record for consideration 
upon their petition, to submit and call attention to the 
following further matter, appearing upon and from the 
record of said cause, in the Supreme Court of Illinois, and 


the transcript thereof now presented : 


The record shows that by the testimony of Theodore 
Fricke (vol. I, pp. 466-494) a large amount of manuscript 
was identified as by Spies, Schwab, Parsons, Rau, and per- 
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‘ture of the material referred to 
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irrant of anv kind. and that the 


seizing party 


ind the doors were opened bv a lock- 
for for that purpose (p. td). and that the party 
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mony translations of. all 
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arious articies in the papers, ana 
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ived over the objection and 
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exception or the dadetendants I he objection Was frequently 


reneral expression Is found On page 
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Mr. SALtoMON: We wish to inte rpose “an objection here 


} . } ae 
transiations now sought to be intro- 
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exception by defendants. 
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Subsequently (p. 505), motion was made to exclude said 
translations, &e., which motion was saiiaicbuil: and excep- 
tion taken by defendants. Like motions were made as to all 
this captured matter when introduced, and exception taken 
to the action of the court denying said motions. 

\W ) ) 1 tian { i] , letter : 1 Hata | 

ith reference LO the introduction ot the letter ane postal 
ecard from Most to Sples we eall attention LO the following 
matter omitted by inadvertence in the hurry of preparation 
from our former printed matter submitted to the eourt: 

An inspection of the entire record shows, and _ this 
will not be contradicted, that the only letter and postal 
introduced videnece the trial are the letter y ] 

uce ln 6©eviadence Onl Uilf LUPlai are Ulie etter anc 
postal from Most to Spies obtained by otheers Jones 
and Flynn from Spies’ desk bs the breaking open. of 


the doors of the Arbeiter Li tung buildin 


and the fore- 
ing of the desk in question, under the personal super- 
vision of State’s Attorney Grinnell, without any kind of 
warrant or authority, as shown by the testimony of Flynn, 
Jones, and Furthman heretofore cited. Said letter and 
postal were not identified until the State made Mr. Spies 


their witness for that purpose, and Mr. Spies was compelled 


by the court to submit to the State’s examination, as hereto- 
fore shown by the citation from Spies’ examination. ‘The 
letter and postal having been thus identified by Spies unde 

compulsion and exception, the record shows immediately 


} } » | 
tne close of the States examulnation of Spies the follow- 


ing (vol. N, p. 102): 


? 
; 
a 


- Mr. INGH A A (of counsel for thre State ) ha We ofter the letter 
in evidence. the letter referred to as Most’s letter.” 
This was objected to by defendant, and, after argument, 


the record shows the following (vol. N, pp. 104, 105) 
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“The Court: There isn’t anydoubt about it. Letters ad- 
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dressed to a person and received by him and not destroyed 
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are admissible, if they relate to the subject-matter that 1s 
} . . ., , ° , “—T Yols : 
under investigation Read your translation. 
, ¥ 1 4 4 , } 47 : - } } may as ini ; ; ’ ; 
Defendants’ counsel then and there excepted to the 
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rN] > , a > + | \." arn aAaltl } 1 9 i cone ’ ] , _ =P by * ‘ 
i hnereupon the state ecalied Mir. Gauss, tne transiator, and 


the record shows the following as to his examination and 


| 
the letter and postal from Most referred to (vol. N.. pp. 105- 
107) 

E. L. C. Gauss, recalled by the People, was examined by 
Mr. INGHAM, and tes 1 as follows 

Q. Have you translated that letter? 

\ did 

(). Is that tra lation correcl 


The Court: You agree, from the contents, that it Is 


“Mr. Brack: It is agreed it 1s 1884: it must have been. 
“The Court: Ms 


ike it 1884. 
“The Witness: I took it for “5” originally, and showed 


it to a gentleman in the office, and he thought it was 5 also. 
“The Court: The parties agree from the contents it must 


have been 4. 


7 


Mr. Gauss read in evidence the translation of the letter 


in the words and figures following, to wit: 

‘DeEAR Spies: Are you sure that the letter from the Hock- 
ing Valley was not written by a detective? In a week |] 
will go to Pittsburgh, and I have an inclination to go also 


to the Hocking Valley. For the present I send you some 


printed matter. There the ‘Sch.’ and ‘ H.’ also existed, but 
on paper. I told you this some months ago. On the other 


Oo 
hand, I am in a condition to furnish medicine, and the‘ 
uine’ article at that. Directions for use are perhaps not 
needed with these people. Moreover, they were recently 
published in the ‘Fr.’ The appliances I can also send. 
Now, if you consider the address of Bucntell thoroughly 
reliable I will ship twenty or twenty-five pounds. But 
how? Is there an express line to the place, or is there 


cy _ 
gen 


another way possible? Paulus the Great seems to de- 
light in hopping around in the swamps of the N. Y. V. Z. 
like a blown up (bloated) frog. His tirades excite general 
detestation. He has made himself immensely ridiculous. 
The main thing is only that the fellow cannot smuggle any 
more rotten elements into the newspaper company than there 
are already init. In this regard the caution is important 
to be on the minute. The organization here ‘is no better 
nor worse than formerly. Our group has about the strength 
of the North Side group in Chicago, and then, besides this, 
we have also the Soc. Rev. 6,1, the Austrian League, and the 
s3ohemian League, so to say, three more groups. Finally, it 
is easily seen that our influence with the trade organizations 
is steadily growing. We insert our meetings in the Fr. and 
cannot notice that they are worse attended than at the time 
when we get through weekly $1.50 and $2.00 into the mouth 
of the N. Y. M. V. Z. 

“Don’t forget to put yourself into communication with 
Drury in reference to the English organ. He will surely 
work with you much and well. Such a paper is more nec- 
essary as to truth. This, indeed, is getting more miserable 
and confused from issue to issue, and in general is whistling 
from the last hole. Enclosed is a fly-leaf which recently ap- 
peared at EEmden., and is perhaps adapted for reprint. Greet- 
ing to Schwab, Rau, and to you. Your Johann Most. P. 
S.—To Buchtell I will of course write for the present only in 
general terms.”’ 


“A. Spies, No. 107 Fifth avenue, Chicago, Illinois.” 
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Vir. INGHAM: Did you translate the posta] eard ? 
\. I did translate this postal ecard 
: ? E it correct ¢ 
1. 36 2 
Defendants’ counsel objected to its introduction in evi- 
On the gro Inds already stated The court overruled 
e objection, to which ruling of the court counsel for de- 
fendants then and there excepted 


The Witness (reads): The address is “ Dear Spies, 107 


Mr. ZEISLER: You have no right to interpret. It is ad- 


Theo 1 : that is what it stands for. 


The Witness: L. S.: tl 


The Court: [f there is any usage in the German language 


to the letter L. you may state that usage. 

The Wirness: There is this usage, that the letter L. and 
the first letter of the name always stand for lieber so-and-so— 
Lieber Spies in this connection. (Reads:) ‘‘I had scarcely 
mailed my letter yesterday when the telegraph brought news 
from H. T. H. One does not know whether to rejoice over 


n itself elevating. Sad is the 
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not have a result. At any rate, these people make a better 
Impression than the foolish voters on this and the other side 
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of the ocean. Greetings and ashake. Yours, J. M. 
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With reference to the matter of the jury we desire to sub- 


mit the follow: iditional suggestions and matter shown 
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Dv the record ; 
The statute of Illinois provides for the swearing of the 
jury to try the cause in ‘panels of four. The last panel of 


four, as shown by the record, was never accepted by defend- 


oe 


ants. After their peremptory challenges were exhausted 
and their challenge for cause against Sanford had been over 
ruled, and their exceptions preserved, the record shows that 
defendants declined to take any further action (H, 307). 
The panel of four was then sworn without their assent and 
sat on the trial of the cause. 

If it should be suggested that after the examination of 
Mr. Adams, the eleventh man examined, who sat as a Juror, 
defendants still had a number of peremptory challenges 
with which they could have then excluded Greiner, Reed, 
and Adams from the panel, and that these challenges were 
improvidently used in excluding from the jury unobjection- 
able men. the reply is two fold: . 

The record shows that Mr. Adams was tendered to 
the defendants by the State with Mr. Greiner, Mr. Reed, and 
Mr. Quinlan (H, 35). Mr. Quinlan was, upon examination 
by the defendants, challenged for cause, and the challenge 
sustained. 

Thereupon defendants were — to fill the panel of 
four, and did so by Mr. Cassady (H, 56), who was challenged 
by the State for cause. - The State then, after examining B. 
H. Patterson, who pepe he had an opinion as to the 
cullt or innocence of the defendants, tendered to the defend- 
ants Greiner, Reed, Adams, and Patterson (H, 65). 

Patterson was then challenged peremptorily by defendants. 

Thereafter defendants examined 98 panelmen, of whom 
o6 were excused fur cause (vol. H, pp. 65, 67, 71, 73, 75, 
77, 79, 81, 83, 87, 89, 95, 101, 106, 108, 117, 119, 121, 122, 
124, 126, 132,.134, 141,143, 145, 147, 151, 164,-166; 172. 
175, 177, 179, 194, 198, 202, 208, 211, 214, 216, 228, 234, 236, 
240, 244, 245, 247, 251, 253, 267, 274, 279, 284, 288, & 292), 


and 42 were challenged peremptorily. 
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Porter (p. 69), Rowe (p. 84), Roberts (p. 93), Myers (p. 95), 
f os {, ©, ois — j ' ’ (NN, ee, — . i ©>\ AT - 
Carr (p. Yo) Koontz (p. L1Q). ( avanaugh (p. 112), Nelson 


p. 115), Conkling (p. 183), Atwater (p. 191), Levi (p. 218), 
Roberts (p. 225), Enright (p. 226), Hartney (p. 230), 
Beveridge (p. 232), Hugenon (p. 242), Kueken (p. 255), 
Viadden (p. 257). Wineberger (p. 200), & Ruck (p. 262) 

| formed and expressed an opinion, still entertained, 
touching the guilt or innocence of the defendants, some 
them saying the opinion was strong and firm, and 
some saying they had a firm or even enthusiastic prejudice 
inst or decided opposition to socialists, communists, and 
anarchists. Of these Porter, Rowe, Roberts, Carr, Koontz, 
Nelson, and Conkling were first challenged on their answers 


| } 


for cause, challenge overruled, and then challenged per- 


Of the 22 others. Beedle (p. 103), Nicholas ( p. 104), Hall (p. 


128), Ellsworth (p.130), Graves(p. 149), Aldrich (p. 181), Phelps 


(p. 188), McKenzie (p. 195), Kane (p. 201), West (p. 269), Beers 
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prejudice against sociailsts, CommMuUN.ISTS, and anarchists ; 
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Haaker (p. 265) had an opinion touching the defendants 


ruilt or innocence; while Brown (p. 140) was objected 
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to as not a citizen, the challenge for cause was over- 
ruled, and he was then challenged peremptorily. This 
leaves only Wynne (p. 88), Walcott (p. 113), Metealf (p. 
186), Kay (p. 271), & Bowman (p. 277) against whom the 
peremptory challenge was used without cause apparent on 
the record. Of those in this 22, besides Brown, the follow- 
ing were first challenged for cause on their answers, chal- 
lenge overruled, and then challenged peremptorily, to wit, 
Beedle, Nicholas, Hall, Ellsworth, and Graves. 

(2.) But our second reply is, that the peremptory chal- 
lenge is an unrestrained personal privilege of the defendants, 
which may be exercised by them arbitrarily and without 
inquest as to their motives or the considerations possibly 
influencing their action. It is sufficient to support. their 
contention herein, that defendants were compelled to sub- 
mit to a trial by a partial jury, when the record shows that 
the statute, as interpreted by the State court, provides for 
such a jury; that defendants’ peremptory chalienges were, 
in fact, exhausted, and that, in fact, partial Jurors were upon 


the panel against defendants’ objection and right. 
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In THE MATTER 
of 


The Petition of AuGusT SPIEs and )} 
others, for Writ of Error to the[ 
Supreme Court of the State of 
Illinois. 


PETITIONER’S POINTS. 


Petitioners, jointly indicted, tried and convicted 
of murder in the Criminal Court of Cook County, 
Illinois, took the case by writ of error to the Su- 
preme Court, where the judgment was affirmed, and 
the petitioners sentenced to be executed on the 11th 
of November, 1887. 


I. 


By Section 709 of the Revised Statutes, the Su- 
preme Court of the United States has jurisdiction to 
re-examine ‘‘a final judgment in any suit in the 
highest court of a State, where is drawn in question 
the validity of a statute of, or any authority exer- 
cised, under a State, on the ground of their being 
repugnant to the Constitution of the United States, 
and the decision is in favor of their validity ; or 
where any title, right, privilege, or immunity is 


claimed under the Constitution (of the United 


States), and the decision is against the title, right, 


privilege or immunity specially set up or claimed, 
by either party, under such Constitution.’’ 

Invoking the exercise of the appellate power of 
the Supreme Court, thus conferred, petitioners 
€ UL 


allege the following Federal questions to be involved 


and presented 1n the case, namely : 
e 


'rrst.—Petitioners challenged the validity of the 
Statute of Illinois, under and pursuant to which, the 
trial jury was selected and empanelled, on the 
round of repugnancy to the Constitution of the 


United States. and the State Court sustained the 
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SECOND.—Petitioners asserted and claimed, under 
the Constitution of the United States, the right, 
privilege and immunity of trial by animpartial jury, 
and the decision of the State Court was against the 
right, privilege and immunity so asserted and 


claimed. 


Tuirp.—The State of Illinois made, and the State 
Court enforced against petitioners, a law (the afore- 
said Statute) whereby the privileges and immunities 
ft petitioners as citizens of the United States, were 


abridged, contrary to the Fourteenth Amendment 
f the Federal Constitution. 


l‘ourtTH.—Upon their trial for a capital offense, 
petitioners were compelled by the State Court to be 
witnesses against themselves, contrary to the pro- 
visions of the Constitution of the United States, 
which declare that ‘‘no person shall be compelled 
in any criminal case to be a witness against him- 
self,’’ and that ‘‘ no person shall be deprived of life 


& 


or liberty without due process of law.’ 


Firru.—That by the action of the State Court in 
said trial, petitioners were denied ‘‘the equal pro- 
tection of the laws,’’ contrary to the guaranty of the 
said Fourteenth Amendment of the Federal Consti- 
tution. 


a 


If, upon the record, it be reasonably doubtful 
whether a Federal question is involved, the writ will 
be allowed; because, on the one hand, if it be 
wrongly refused, the petitioners will be remediless, 
while on the other, the error of the Justice in allow- 
ing the writ may be promptly corrected by its dis- 
missal upon motion in Court. 

‘Writs of Error to State Courts cannot issue 
without the allocatur of a Judge of this Court. Yet 
there is hardly a term in which acase ot this descrip- 
tion has not been dismissed upon the ground that 
the transcript did not show a case in which a writ 
of error would lie. A contrary doctrine would be 
exceedingly inconvenient if it could be maintained, 
and would throw upon a single Judge the responsi- 
bility which properly belongs to the Court. And it 
does not by any means follow that the Judge who 
authorized the appeal has made up his mind that 
the party is entitled toit. He may, and no doubt 
does, entertain doubts upon the subject, or may 
regard the point as new and undecided, and upon 
which different opinions may be entertained, and in 
such cases he grants the appeal to bring the matter 
before the Court, and enable it to decide for itself. 
whether the case is or is not within the appellate 
jurisdiction as regulated by Congress.”’ 

Taney, C. J., in Callan vs. May, 2 Black, 
543. 


Here, undoubtedly, are presented questions of 
great moment not yet adjudicated by this Court; 
and the lives of seven human beings are suspended 


on the event of this application. A mistaken allow- 
ance of the writ would only adjourn their execution 


r the brief period till the Court determine its lack 


[ jurisdiction. 


If a Federal question be sufficiently apparent, the 
vrit will be allowed without consideration. of the 
juestion itself—for, here the only inquiry is as to 
the fact of jurisdiction; but to pass upon the merits 
case would be an exercise of jurisdiction, to 
which, moreover, not a single Justice, but the Court 
alone, 1s competent. 

Upon application for a Writ of Error to a State 
Court, the simple and single duty of the Justice is, 
‘to ascertain whether any question cognizable here 

n appeal, was made and decided by the proper 
Court of the State, and whether the case, on the 
ace of the record, will justify the allowance of the 
vrit,’’ and ‘‘the allowance will be made where the 
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decision appears to have involved a question within 
our appellate jurisdiction. ”’ 
Twitchell os. Commonwealth, 7 Wall, 324. 
Gleason ws. Florida, 9 Wall., 783. 


To give this Court jurisdiction, ‘‘it need not 
ppear that the State Court erred in its judgment.” 
Furman os. Nichol, 8 Wall.. 56. 


In Bohanan os. Nebraska, 118 U. 8., 231, the only 
oround alleged for the appellate jurisdiction of the 
United States Supreme Court was, that the peti- 


tioner had been put twice in jeopardy ‘‘in violation 
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and disregard of Article V. of the Amendments to 
the Constitution of the U.S8.;’ but, although the 
provisicn of the Constitution relied on was obviously 
inapplicable to the case, a writ of error was allowed 
~-nay, more, a motion to dismiss for want of juris- 
diction was denied by the Court, which held that it 
‘‘will not consider the merits of the question 
involved in a case, on a motion to dismiss unac- 
companied by a motion to affirm.’’ 

In Pennywit vs. Eaton, 15 Wall., 380, ‘*‘ The Court 
refused to dismiss, for want of jurisdiction, although 
they had a very clear conviction that the decision of 
the State Court was correct ’’—so clear. indeed, that 
afterward, they affirmed the Judgment of the State 
Court with 10 per cent. damages, ‘‘ because any writ 
of error would have been prosecuted only for delay.”’ 

W here the existence of the Federal question is so 
closely connected with the question of its validity 
that the Court will not undertake to separate them, 
the writ will not be denied or dismissed. 

Millingan os. Hartupee, 6.Wall., 258, 260. 


In Hall os. Jordan/g Wall., 393, 395, the Court 
said : ‘‘ However frivolous the objection, it raised a 
Federal question’’ acc. Arrowsmith os. Harmoning, 
118 U. 8., 195, Church vs. Kelsey, 121 U. 8., 282; 
R. R. Co. vs. Maryland, 20 Wall., 643; Hayes vs. 
Missouri, 120 U. 8., 68. Foster os. Kansas, 112 
U. S., 206. 


de 


The particular provision of the Federal Constitu- 
tion, under which the right, privilege or immunity 
is claimed, or to which the State law is repugnant, 
need not be indicated upon the record; but it 
suffices to make a general claim of protection under 
the Constitution of the United States. 


‘“A party relying on this Court for re-examina- 
tion and reversal of the judgment of the highest 
State Court, under the 25th Section ot the Judiciary 
Act of L789, need not set forth specially the clause 
of the Constitution of the United States, on which 
he relies. If the pleadings (or proceedings) make a 
case which necessarily comes within the provisions 
of the Constitution, it is enough.’’ The “4 
Proprietors vs. The Hoboken Company, 1 Wall., 116. 

‘It is urged that the par ticular provision er 
the Constitution, which the plaintiffs in error say 
has been violated in its application to their case, 
should be contained in the pleadings (or proceed- 
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ines): but this 1s In no case necessary. Kurman 
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‘‘ Wherever rights, acknowledged and protected 
bv the Constitution of the United States, are denied 
or invaded by state legislation, which is sanctioned 
by a judgment of a State Court, this Court 1s au- 
thorized to interfere. Its jurisdiction, therefore, to 
re-examine such judgment, cannot be defeated | 
showing that the record does not in direct terms, 
refer to some constitutional provision, nor expressly 
state that a Federal question was presented. The 
true jurisdictional test is, whether it appears that 
such a question was decided adversely to the 
Hederal right.’’ Murray vs. Charleston, 96 U.S., 
432 ; Dugger os. Bocock, 104 U. 8., 608. 
‘‘It is not required that the record should, in 
terms, state a misconstruction of an act of Congress, 
wr that it was drawn in question. It is sufficient to 
to give the Court jurisdiction of the cause, that the 
record should show that an act of Congress was ap- 
plicable to the case.’’ 
Miller os. Nichols, 4 Wheaton, 311. 


‘‘Tt is not necessary that the question should ap- 
pear on the record to have been raised, and the de- 
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cision made in direct and positive terms, ipsissimis 
verbis ; but it is sufficient if it appears by clear and 
necessary intendment that the question must have 
been raised, and must have been decided, in order 
to have induced the judgment.”’ 

Crowell ws. Randall, 10 Peters, 368. 


‘Tf a State Court gives such a construction to a 
State Statute as to make it conflict with the United 
States Constitution, and thereby deprives a party of 
his rights under said Constitution, then a Federal 
question is raised.”’ 

Ins. Co. os. Treasurer, 11 Wall., 209. 


‘When the Court can see a Federal question, 
though raised somewhat obscurely, and though 
they have a very clear conviction that the decision 
of the State Court was correct’”’ the Writ of Error 
will not be dismissed. 

Pennywit vs. Eaton, 15 Wall., 380. 
Craig os. Whe. State, 4 Peters, 410. 


‘Error will le to the Supreme Court of a State, 
where a Federal question is raised and decided 
against by rulings asked for and refused; even 
though the case may have been disposed of gener- 
ally, by the Court on other grounds.’’ Minnesota 
vos, Bacheller, 1 Wall.; 109. 

‘‘This Court may re-examine the judgment of a 
State Court when the record shows affirmatively or 
by fair implication, that a Federal question neces- 
sary to the determination of the cause was in- 
volved.’’ Boughton vs. Exchange Bank, 104 U. 38., 
427. | 
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In the last formal exposition by this Court of the 
25th Section of the Act of 1789, the rule of jurisdic- 


tion was stated thus: ‘‘A cause can be removed 
from a State Court into this Court under the 25th 
Section of the Act of 1789, whenever some one of the 
questions embraced in it was relied on by the party 
who brings the cause here, and when the right, 


which he asserted that it gave him, was denied to 
by the State Court; provided the record shows, 


him 
either by express averment, or by clear and neces- 
sary intendment, that the constitutional provision 
did arise, and that the Court below could not have 
reached the conclusion and judgment it did reach, 
without applying it to the case in hand.’’ Furman 
vs. Nichol, 8 Wall., 44. 

But the jurisdiction of this Court to re-examine 
the judgments of the highest State Court, is regu- 
lated now, not by the Act of 1789, but by the Act 
of 1867, sec, 2. : 
Murdock vs. The City of Memphis, 20 
Wall., 590. 


4 
' 
‘ 
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‘ 


ist. The Act of 1867, as is apparent from the pro- 
ceedings in Congress (Cong. Globe, Ist Sess. 39th 
Congress, Part 5, pages 4151, 4229), was passed with 
a view to enlarge the scope and facilitate the effect of 
the appellate jurisdiction of this Court over State 
judgments (20 Wall., 594), especially, by relaxing the 
stringency of the former rule as to the appearance 
of the Federal question on the record. 20 Wall., 


2d. Hence, first, by the Act of 1867, this Court has 
jurisdiction ‘‘ where any title, right, privilege, or 
immunity is claimed under the Constitution, and 
the decision is against such title, &c., specially set 
up or claimed; and secondly, the requirement in the 
Act of 1789 that the Federal question must appear 
on the ‘‘face of the record,’’ is omitted from the Act 
of 1867. Rev. Stat., sec. 70d. 
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Wherefore, upon construction of the Act of 1867, 
in Murdock vs. Memphis, the Court enunciated the 
condition of its appellate jurisdiction to be, ‘‘ that 
it shall appear that one of the questions mentioned 
in the Statute must have been raised and presented 
to the State Court; that it must have been decided 
by the State Court against the right claimed or 
asserted by the plaintiff in error, under the Consti- 
tution, &c.; or that such decision was necessary to 
the judgment rendered in the case.’’ 20 Wall., 591.; 
Gross vs. U. 8. Mortgage Co., 108 U. S., 484. 

‘* And a case arises under the Constitution of the 
United States not merely where a. party comes into 
Court to demand something conferred upon him by 
the Constitution, but whenever its correct decision 
as to the right, privilege, claim, protection or defence 
of a party, in whole or in part, depends upon the 
contruction of the Constitution.’’ 

Tennessee ws. Davis, 100 U. 8., 258. 


5D. 
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It is not necessary to the jurisdiction of the United 
States Supreme Court,that the highest State Court in 
terms passed upon petitioners’ claim of right, privi- 
lege and immunity under the United States Constitu- 
tion, or their claim that the [linois Statute is in dero- 
gation of that Constitution. ‘The Supreme Court 
of Illinois did not, in terms, pass upon the claim dis- 
tinctly made there, as in the Court of original juris- 
diction, that the statutes in question were in dero- 
gation of rights and privileges secured to appellant 
by the Constitution of the United States But the 
final judgment necessarily involved an adjudication 
of that claim: for, if the Statutes upon the authority 
of which alone the auditor of the State proceeded, are 
repugnant to the National Constitution, that judg- 
ment could not properly have been rendered. ‘This 
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Court, therefore, has jurisdiction to inquire whether 
any right Or privilege protected by the Constitution 
of the United States, has been withheld or denied by 
the judgment below. And our jurisdiction is not 
defeated, because it may appear, upon examination 
of this Federal question, that the Statutes of Illinois 
are not repugnaut to the provisions of that instru- 
ment Such an examination itself involves the exer- 
cise of jurisdiction. The motion to dismiss the Writ 
of Error upon the ground that the record does not 
raise any question of a Federal nature must, there- 
fore. be denied.’ 


Chicago Life Ins. Co. os. Needles, 113 


The judgment of a State Court is reviewable by 
the United States Supreme Court, if the State Court 
‘* knew or ought to have known that a Federal ques- 
tion was involved in the decision to be made.”’ 

Brown vs. Colorado, 106 U. 8., 95-97. 


The United States Supreme Court has jurisdiction 
in error, over the judgment of the Supreme Court of 
a State, when it necessarily involves the decision of 
the question, raised in that Appellate Court for the 
first time, and not noticed in its opinion, whether a 
statute of the State conflicts with the Constitution 
of the United States.’’ 

Arrowsmith vs. Harmoning, 118 U. &., 
194. 


In Arrowsmith vs. Harmoning, supra, the only 
way in which a Federal question was made apparent 
of record was, by this assignment of error in the 
Supreme Court of the State, namely: ‘‘ That by 
affirming the judgment of the Court of Common 
Pleas by said District Court, this plaintiff in error 


was deprived of his right of trial by jury, contrary , — _ oan 
to the provisions of the Constitution of this Gores, MoT 3 
and deprived of his property without due process 
of law, contrary to the provisions of the Constitution 
of the United States.’’ The Writ of Error having been 
allowed, a motion to dismiss for want of jurisdiction, 
was made and denied-—the Court ruling that the 
Kederal question was sufficiently apparent on the 
record. 
In Murdock vs. Memphis, 20 Wall., 634, the Court 
said in view of the Act of 1867, that ‘‘ we are not 
prepared to fix any absolute limit to the sources of 
inquiry under the new act,”’ in determining whether 
a Kederal question was involved and decided. 
In Walker vs. Sauvinet, 92 U. 8., 92, the Court 
held jurisdiction although the only objection ap- 
parent on the record was ‘‘that the act was uncon- 
stitutional but without specifying in what particu- 
lar.’’ 


6. 


The Federal question may be raised and presented 
by the rulings of the Court on offers of evidence 
(Hall ws. Jordanf/¥ Wall., 393); and by the reasons 
given by the Court for its rulings (Beer Company 2s. 
Massachusetts, 97 U.8., 31), and by implication on 
the decision of a demurrer (Williams os. Bruffy, 96 
U.S., 182; Ford vs. Surget, 97 U. S., 602, Arm- 
strong os. Treasurer, 16 Peters, 281). 

So, for the existence and decision of a Federal 
question, we may look to the opinion of the State 
Court, especially of Illinois (Gross vs. Mortgage 
Company, 108 U. 8., 477, 486; Philadelphia Fire 
Ins. Co., 119 U. 8., 110, 116). 

And, the decision of the Federal question need not 
be the principal ground of judgment in the State 
Court (R.R. Co. os. Maryland, 21 Wall., 457). 
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Furthermore, it suffices to raise the Federal ques- 
tion, for the first time, in the State Supreme Court; 
and it is presented here even though that Court 
take no notice of it (Arrowsmith vs. Harmoning, 118 
U. 8., 194; Bohanan os. Nebraska, 118 U. 8., 231, 


232: Hurtado vs. California, 110 U. S.. 516). 
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The State Courts adjudicated that the Iliinois 
Statute authorized the empanelling of jurors with a 


preconceived and present opinion as to the guilt of 
petitioners; and ‘‘acecepting that construction as 
conclusive,”’? the United States Supreme Court may 

| **that the act is unconstitutional and void ”’ 
Hall os. De Cuir, 95 U. 8., 485. 

But, if, upon construction of the [lhnois statute, 
| ‘cleemed by its terms not to compel or authorize 
the empanelling of a partial or incompetent jury, 
still the State Court did, against the objection of 
petitioners, admit upon the jury partial, prejudiced 
and incompetent persons; and did, against the ob- 
jection of petitioners, exclude proper and legal ques- 
tions propounded to ascertain and determine the in- 
difference and impartiality of proposed jurors—and 
SO by the Act of the State Court petitioners were de- 
nied that ‘‘due process of law ’’ guaranteed to them 
by the Fourteenth Amendment of the United States 
Constitution. 

‘Though the law itself be fair on its face and im- 
partial in appearance, yet if it is applied and ad- 
mistered by public authority with an evil eye and 
an unequal hand, so as practically to make unjust 
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and illegal discriminations between persons in simi- 
lar circumstances, material to their rights, the denial 
of equal justice is still within the prohibition of the 
Constitution’’ (Yick Wo vs. Hopkins, 118 U. S.. 


366, 373-4). 
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‘‘In whatever language a Statute may be framed, 
its purpose and constitutional validity must be deter- 
mined by its natural and reasonable effect ’? (Hender- 
son os. The Mayor, 92 U: 8., 259. 

‘‘A State acts by its legislative, its executive or 
its judicial authorities. It can act in no other way. 
The constitutional provision therefore must mean 
that no agency of the State, or of the officers or 
agents by whom its powers are exerted, shall 
deny to any person within its jurisdiction the equal 
protection of the laws’? (due process of law). 
‘‘Whoever, by virtue of public position under a 


State government, deprives another of life, liberty 


or property without due process’of law violates the 
constitutional inhibition; and as he acts in the name 
of and for the State, and is clothed with the State’s 
power, his act is that of the State. This must be 
so, or the constitutional prohibition has no meaning. 
Then the State has clothed one of its agents with 
the power to annul or evade it.’* Ex Parte Vir- 
ginia, 100 U.S., 339, 347; Strauder vs. West Vir- 
ginia, 100 U. 8., 308, 310; Virginia os. Rives, 100 
U.S., 313, 318; Neal os. Delaware, 103 U. S., 370, 
397; Civil Rights Case, 109 U. 8., 3, 11, 13, 15. 

Indeed, judicial decisions have all the attributes 
and effects of law, as much so as formal enactments 
of the Legislature. Austin’s Province of Juris- 
prudence, Vol. 2, Lectures XX XVIT.and XXXVIIL; 
Pomeroy’s /ntroduction to Municipal Law, Part’, 
Chap. III. 

It results also, that the right and immunity of 
Petitioners, explicitly claimed under the Consti- 
tution of the United States, not to be compelled to 
be witnesses against themselves, was denied them by 
the Slate when it was denied them by the Judiciary 
of the State (Boyd ws. United States, 116 U. 8., 316). 

So that, here are Federal questions, of immense 
moment, duly raised and presented ‘‘ on the face of 


the record ’’: and within the terms of the most tech- 
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rule, the jurisdiction of the Supreme Court 
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It is confidently submitted, therefore, that in the 
of the frequent and uniform adjudications of 
he United States Supreme Court, Federal questions 
ire here sufficiently apparent to entitle petitioners 
Writ of Error they solicit. Whether to allow 
or refuse the writ is not a matter of judicial dis- 
tion; but, if a federal question be involved and 
presented, in compliance with the requirements of 
the Statute—and this is the only question for deter- 
mination by the Justice to whom application is 
made—the writ issues ez debito justitiae. To hold 
otherwise would be to make the jurisdiction of the 
Court depend, not upon the law which confers and 
defines it, but upon the undefinable and irresponsi- 
ble volition of any member of the Court. 
In passing the Act of 1867, ‘‘it was the purpose 
of Congress to secure to every litigant whose rights 


depended on any question of federal law, that the 


question should be decided for him by the highest 
federal tribunal, 77 he desired it.’ Murdock vs. 


Memphis, 20 Wall., 632. 

The petitioners come to this Court, as to the last 
refuge, in quest of that security to life and liberty 
which the Constitution of the nation guarantees to 
them, and they are well assured by the deliverances 
and decisions of the Court, that their approach will 
not be repelled upon any rigid or severe construct- 
ion Of the Statute— | 

‘* Constitutional] provisions for the security ot 
person and property should be liberally construed, 


and itis the duty of Courts to be watchful for the 
constitutional rights of the citizen.’’ (Boyd os. 
United States, 116 U. S., 617, 635.) 

‘The Statute is a remedial one, and should be 
construed liberally to carry out the wise and salu- 
tary purposes of its enactment’’ (Stewart os. Kuhn, 
11 Wall., 504); in this instance, to extend the pro- 
tection oi the national authority over the lives and 
liberties of the people. 

Respectfully submitted. 


M. SALOMON, 

W. P. BLACK, 

ROGER A. PRYOR, 

J. RANDOLPH TUCKER, 
Of Counsel for Petitioners. 
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Supreme Court of the alnited States. 


IN THE MATTER OF THE PETITION OF AUGUST 
SPIES AND OTHERS, FOR WRIT OF ERROR TO 
THE SUPREME COURT OF ILLINOIS. 


Supplemental Brief for Petitioners. 


Petitioners allege that by the statute of [llinoisand by the 
action of the State court, they were convicted of a capital 
offense without due process of law, contrary to the guaran- 
tees of the Fourteenth Amendment of the Constitution of 
the United States. - 


| I. 
: Che Illinois statute is not “due process of law” within 
Ye the meaning of that provision of the Constitution. 
ff 3. 
In capital cases “ due process of law” implies and requires 
trial by jury. 
Ist. What is “ due process of law?” 
e j 


“ Not any statute the Legislature may choose to enact is 
‘due process of law,’ but to be such the statute must conform 
to the settled usages and modes of proceeding existing in the 
common and statute law of England before the emigration 
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of our ancestors, and which are shown not to have been un- 

suited to their civil and political condition by having been 

enacted by them after the settlement of this country.” 
Murray’s Lessees vs. Hoboken Company, 18 Howard, 


+) (). 
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‘Can a State make anything aque process Oo! law which, 


<>? 


by its own legislation, it chooses to declare such? ‘To affirm 


this is to hold thatthe prohibition to the States is of no avail 


has no application where the invasion of private rights is 


Or 


effected by State legislation 


Davidson New Orleans, 96 U.S., 102. 


Chelaw of the land’ does not mean merely an act of the 


Legislature, for that construction would abrogate all restric- 
} ° } : } ° F ray 
tions on legislative authority. The clause means that 


tatutes which would deprive a citizen of the rights of per- 


son and property without a regular trial according to the 


> 3] 
manner and mode of the common law, would not be the law 


of the land.” 
Hoke vs. Henderson, 4 Dev., 15. 


W vneharmer vs. The People, 13 N. Y., 395. 


“The words ‘by the law of the land’ do not mean a 
statute passed for the purpose of working the wrong. The 


meaning seems to be that no member of the State shall be 
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adjudged against him upon a trial had according to the 
The words ‘due pro- 


; 
leprived of his rights and privileges, unless the matter be 


< 


form of the common law 
cess of law’ cannot mean less than a prosecution according 
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to tne prescribed forms and solemnities for ascertaining 
rn °2)3 f 
Porter vs. Tavlor. 4 Hill. 140. 


“This language must be taken with the important limita- 
tion, that the forms and solemnities required must be such 
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as were essentially in existence at the time of forming the 
Constitution, as a part of the ordinary means of administer- 
ing justice.” 

Pomeroy’s Constitutional Law, 163. 


“The equivalent of the phrase ‘ due process of law,’ accord- 
ing to Lord Coke, is found in the words ‘law of the land’ 
in the Great Charter in connection with the writ of habeas 
corpus, the trial by jury, and other guarantees of the rights 
of the subject against the power of the crown. It is found 
in the Fifth Amendment to the Constitution in connection 
with other guarantees of the same character.” 

Davidson vs..New Orleans, 96 U.S., 101, 107. 

“ By due process of law is meant one which, following the 
forms of law, is appropriate to the case and just to the party 
affected.” 

Hagar vs. Reclamation, 111 U.S., 708. 


“As to the words ‘ due process of law’ they were intended 
to secure the individual from the arbitrary exercise of the 
powers of Government, unrestrained by the established prin- 
ciples of private right and distributive justice.” 


Burk vs. Okley, 4 Wheat., 244. 


“The terms ‘due process of law,’ when applied to judicial 
proceedings, mean a course of legal proceeding according to 
those rules and principles which have been established in 
our system of jurisprudence for the protection and enforce- 
ment of private rights.” 

Pennoyer vs. Neff, 95 U.S., 714. 


‘Administrative and remedial process may be changed 
from time to time, but only with due regard to the landmarks 
established for the protection of the citizen.” 

Cooley on Const. Lim., 556. 
Hurtado vs. California, 110 U.S., 527-528. 


Due process of law means a due course of legal proceed- 
ings according to those rules and forms which have been 
established for the protection of private rights.” 


Kennard vs. Louisiana, 92 U.S., 481. 


‘In judging what is ‘ due process of law’ respect must be 
had to the cause and object of the taking, * * * and,if 
found suitable or admissible in the special case, it will be 
adjudged to be due process of law; but, if found to be arbi- 
rary, oppressive, and unjust, it may be declared to be not 
due process of law.” 

Davidson vs. New Orleans, 96 U.S., 110. 

To be due process of law State legislation must be “ ex- 
erted within the limits of those fundamental principles 
which lie at the base of our civil and political institutions.” 

Hurtado vs. California, 110 U.S., 535. 

‘The principle (due process of law) does not demand that 
the laws existing at any point of time shall be irrepealable, 
or that any forms of remedies shall necessarily continue. It 
refers to certain fundamental rights which that system of 
jurisprudence, of which ours is a derivative, has always re- 
cognized. If any of these are disregarded in the proceedings 
bv which a person is condemned to loss of life or liberty, 
then the deprivation has not been by ‘due process of law.’” 

Brown vs. ‘ 
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‘om missioners, 50 Miss., 478-487. 
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‘The words ‘due process of law’ mean Iaw in its regular 
course of administration, according to prescribed forms, and 
in accordance with the general rules for the protection of 1n- 
dividual rights.” 

Rowan vs. The State, 30 Wis., 139. 


If the accused be deprived of his life or liberty without 
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being personally present throughout the trial such depriva 
tion would be without due process of law. 
Hopt vs. Utah, 110 U. S., 579. 


For another instructive illustration of what is not due 
process of law in judicial proceedings, see In Re Zeibold, 23 


Federal Reporter, 791. 


2d. Since, then the statute, to be due process of law, must 
conform to “the settled modes and usages of proceeding ex- 
isting in the common and statute law of England before 
the emigration of our ancestors,” and since, to be due process 
of law, State legislation must be “ exerted within the limits. 
of those fundamental principles of liberty and justice which 
lie at the base of our civil and political institutions,” it fol- 
lows that the trial of a capital cause without a jury, would 
not be due process of law; for, immemoriaily and univers- 
ally, under the English and American system of jurispru- 
dence, capital offenses have been tried not otherwise than 
by jury. | 

t Black. Comm., 349. 


By clause 20 of Magna Charta it was provided that 
amerciaments for a small fault ora great crime shall not 
be assessed “but by the oath of honest men of the neighbor- 
hoods,” and by clause 39 that no man shall be “anyways 
destroyed but by the lawful judgment of his peers or by the 
law of the land.” | 

By an act passed in the fourteenth year of Edward the 
IV, thejustices of the King’s bench were authorized toexamine 
Bodrugan and Bonethon on a charge of felony, and upon 


their default they were so convicted and condemned to death; 
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6 
upon their petition to the Crown, the judgment was 
annulled on the ground that “ By the act it was ordained 


that the trial of said offenses should rest and be by examina- 


tion and not the verdict of twelve men, after the common 


the Enelish Constitution, 243. 


— 


ght (3 Car., 1 Ch., 1), upon complaint 


that offenders had been brought to trial before commissioners 
by such summary course and order as 1s agreeable to mar- 


F the people of England demanded that no man 
¢ c a F } s7 5% ; 7 Ee 2 5 
be put to death without being brought to answer 


by due process of law,” in conformity with the act of the 


[n allthe American colonies capital cases were tried by jury. 


Che earliest act of the colonies, in their collectiv e capacity, 


1774, was to issue a declaration of rights and 


orievances, wherein “it was unanimously resolved that the 
. } ' ca) ’ " ‘ > ry ’ 
respective coionles are entitied to the common law of Kng- 


iand., and More especially LO the creat and inestimable privi- 
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lege Ol being tried by thei peers 
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In the Declaration of Indenendence it is made an article 
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of accusation against George III that “he has deprived us, 
ee C4 Fe 
in many cases, of the benefits of trial by jury. 
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By section 2. artic! 
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States, 1t 1s provided that “the trial of a 


I 
- eo } i Baia 
eases ol Im peaci Mie nt. Shali de DV 
/ ‘} Cyt . , ‘ ] ; es \ . qc) _ 4 } . } 4 } a 
The friends and adversaries or tne plan of the conven- 
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tion, if they agree in nothi 
value they set upon tne trial by jury. 


Hamilton, Dawson’s Federalist, 581. 
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At the time of the adoption of the Fourteenth Amend- 
ment of the Constitution, in every State of the Union capital 


offenses were triable only by jury. 


“Tt is never to be forgotten thatin the construction of the 
language of the Constitution we are to place ourselves as 
nearly as possible in the condition of the men who framed 
that instrument.” 

Ex Parte Bain, 121 U.S8., 12. 


Terms are introduced into the Constitution of this country 
with their technical common-law signification. 
Sedgwick on the Construction of Statutory and Con- 


stitutional Law, page 225, note a. 


“The trial by jury in all cases, civil and criminal, was as 
firmly and as universally established in the colonies as in 
the mother country.” 

1 Story on Const., sec. 165. 


2 Story on Const., sees. 1779-1782. 


oe 


Due process of law implies and requires a trial by an im- 
partial jury. 

Ist. This must be so, else trial by jury would be, as Lord 
Denman said in O’Connell’s case, “a mockery, a delusion, 
and a snare.” A trial by a packed or partial jury is no trial, 
any more than the cast of a loaded die determines a contin- 
gent event. If the jury have prejudged the case the event 
is determined in advance of the so-called trial. Under the 
form of a trial the jury would merely register a foregone 


conclusion. 
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A Jury 1s generally understood to mean, ex v termini, a 
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‘y O1 twelve men ¢wmpartrally selected, who must unani- 
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mously coneur in the guilt of the accused. Any law, there- 
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Ore, Gispensing Ww ith any of these requisites may be consid- 
red unconstitutional.” (Paschal’s Annotated Con., 210; 


—— oe - Nne. a Lies. Sp Tn ic 
ate, 2 Ohio State, 296; State vs. Cox, 2 English, 


ker C. C., 322; People vs. 


’ 
r,2 Parker C. C., 402; People vs. Toynbee, 2 Parker C. 
C., 562; Caneemi vs. People, 18 N. Y., 135; 2 Leading Crim- 
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1al Cases. 327. note: Storv on the Constitution, sec. 1779.) 
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: a vital principle under- 
lying the whole administration of criminal Justice; 1t 1s not 
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heid by sufferance, and cannot 


be fritte red away on any plea 
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No man should be convicted of an infamous offense until 
ampere aes Pe. a > 1 arr ers 7 - hie ant? ”? 
twelve fair-minded jurors are convil iced of his oullt. 


Address by Judge Miller before the Bar Association. 
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“The colonists who established the English colonies in 
this country undoubtedly brought with them the common 
and statute laws of England as they stood at the time-of 


ras they were applicable to the situa- 


fond 


their immigration, so fi 
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on and local circumstances of the Colony, and among the 
| ” Rigas <f ana 
es of the common law 


was the trial by jury in clvil, and still more especially in 
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criminal, cases: and however the colonies S may have varied 


In other respects, in the moadainecations with which the com- 
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property The provisions in the State constitu- 


tions securing trial by jury were overlooked in the Constitu- 

tion of the United States as originally framed, but as soon 

as the public attention was called to the fact that these 

securities of a fair and impartial trial by jury in criminal 

cases, had not been inserted among the cardinal principles 

of the new Government, they hastened to amend it.” 
United States vs. Reid, 12 How., 3638, 364. 


“In all criminal prosecutions, the Constitution guarantees 
to the accused ‘a trial by an impartial jury ’—that is, a jury 
unbiased, just; a jury that will give him the benefit of all 
his rights, including that of the presumption of his entire 
innocence of crime until proven guilty. And it is the duty of 
the court to see that this guarante Ls enforced.” 


Olive vs. The State, 11 Neb., 25. 


“The great object of a trial by Jury in criminal cases is to 
guard against a spirit of oppression and tyranny on the part 
of rulers and against a spirit of violence and vindictiveness 
on the part of the people. Indeed, it 1s often more import- 
ant to guard against the latter than the former. The sym- 
pathies of all mankind are enlisted against the revenge and 
fury of a single despot, and every attempt will be made to 
screen his victims; but how difficult is 1t to escape from the 
vengeance of an indignant people roused to hatred by un- 
founded calumnies or stimulated to cruelty by bitter political 
enmities or unmeasured jealousies! ‘The appeal for safety can. 
under such circumstances, scarcely be made by innocence in 
any other manner than by thesevere control of courts of justice 
and by the firm and impartial verdict of a Jury sworn to do 
rightand guided solely by legal evidence and a sense of duty. 
In such a course there is a double security against the preju- 
dices of judges who may partake of the wishes and opinions 
of the Government and against the passions of the multitude 
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offense, or of any felony, the right to trial by an impartial 
jury, and this catia a the juror shall be free from all 
bias for or against the accused.” 

Hayes vs. Missouri, 120 U.S., 69, 70. 


‘It is rood oO rround for challenge for cause that a juror 
has formed an opinion as to the issue to be tried. ae 
The theory of the law is that a juror who has formed an 
opinion cannot be impartial.” 

Waite, C. J.,in Reynolds vs. United States, 98 U.S., 


Fem. 


The fact that the juror had not expressed his opinion is 
important only as tending to show that he had not formed 
one which disqualified him. If a positive and decided 
opinion had been formed he would have been incompetent, 
althor ugh it had not been expressed.’ 


Id., 157. 


(In this case the witness Reed was held competent, but he 
only swore that he believed he had formed an opinion, 
which he had never expressed, and which he did not think 


} 


would influence his verdict. Page 107.) 


Bias is that which sways the mind toward one opinion 
rather than another. Therefore, a juror is biassed when 
from any cause or influence he 1s inclined toward one party 
to the action rather than the other: Or, when 1n al eriminal 
ease, he is inclined to convict rather than acquit, or vic 
versa. And, in the case of one charged with crime, if a 


juror’s bias be so strong in favor of guilt that he cannot rid 


himself of 1t without he have evidence of innocence, his re- 
tention on the panel would certainly put the accused ata 


A 
y * 


disadvantage at the outset of the trial, which in a doubtful 
Case might be the real cause of conviction, whether justly or 
unjustly.” 

Olive vs The State, 11 Neb., 1, 23. 
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[impartiality of jurors in criminal cases requires not only 
freedom from any bias against the accused, but also against 
any prejudice against his prosecution. Between him and 


the State the seales are to be evenly held.” 
ae , 
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a “Tf a juror has formed an opinion that the prisoner is | 
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A Juror 1n a Criminal Case, 0elng challenged iO] p! Mcipai 


Qt 


cause, testified that he had formed and expressed an opinion, 
but that he had no fixed opinion—none which could not be 
removed by evidence: /eld, That he was disqualified—the 
The right secured by law to a fair and im- 


court saying: 


dying 
partial trial, with minds open to receive and weigh, and 
balanced in regard to the matters to be tried, is of the 
highest importance and should be kept carefully guarded 
by the court, especially in cases involving human life 
‘The juror’s mind was preoccupied with an opinion 
upon the case to be tried, and that, upon principle and by 
all the cases, incapacitated him as a juror.’ 


Cancemi vs. The People, 16 N. Y., 501, 504-505. 


The anxious and elaborate contrivances of the law, to 
secure the impartiality of juries, demonstrate that to be the 


essential and supreme principle of the system. 


The Illinois statute makes competent a juror with a pre- 


conceived and present opinion as to the guilt of the accused. 


Ist. “In whatever language a statute may be framed its 
purpose and constitutional validity must be determined by 
its natural and legal effect.” 


Henderson vs. The Mayor, 92 U.S., 259. 


The State courts held that the statutes authorized the im- 
athe Panag of jurors with an opinion as to the guilt of th 
accused, and, “ accepting that construction, this Court may 
adjudge the act to be ere and void.” 


Hall De Cuir, 95 U.S., 485. 
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The incompetency of a juror because of partiality is 
not relieved by the fact that his opinion is based “upon 
rumor or newspaper statements.” The source or foundation 
ie of the opinion is a wholly immaterial consideration, the 
juestion being only as to the existence of the opinion. 


lief which comes not ac- 
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¢ “It is immaterial whether the be 
eording to law (that is. from sworn evidence In the ease) is 


from rumor or from listening to statements of a 


a "ae ai oe 
i Bishop on Crim. Frocedure, sec 910. 
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> 3d. ‘Lhe statement of thi juro!l that he believes he ean 
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ve } + ) = ] , i+" ' ro 1c 
tne eviaence is plainly ineffectual to restore his com pe- 


ence. If he have a preconceived and present opinion as to 
the guilt of the accused he can by no effort of volition dis- 
ecard that opinion; for opini and belief are not volun- 
Ar at Pinion; fOr Opinion and beller are not voiun 

. ] { , oi oe ’ is —— = 
tary—are independent of the will—are the hecessary effects 
of evidence and argument operative on the mind. Without 
some reason, good or bad, for an opinion, it is morally im- 
possible that a man should entertain the opinion; and, 
having the opinion, he cannot be rid of it without some, to 


im, adequate reason. ‘The most imperative hope or fear 


I) 
eannot make a member of the Court believe that James G. 
Blaine is President of the United States: OF, believing that 
Grover Cleveland is such President, the most stimulating 
incitement of reward or punishment would be inoperative 
tO remove or impair that opinion. 

All the terrors of the Inquisition could not make Galileo 
believe the earth to be stationary, although they did avail to 


compel him to a profession of the opinion. That opinion is 
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involuntary, is as firm and immutable a principle of the 
mind as is the law of gravitation in the material universe, 
and is not only attested by our consciousness, but is estab- 
lished by demonstrative reasoning. (Locke on Human 
Understanding, book IV, ch. XIII, 2; Bailey on Formation 
of Opinion, essay 1, section 2.) 

Indeed, it is only upon the hypothesis that belief is in- 
voluntary, that an argument can be made against the perse- 
cution of opinion, for if opinion be dependent upon the will 
then one is accountable for opinion, and punishment may 
constrain the will to reject the opinion. 

“Under the circumstances it is idle to inquire of jurors 
whether they can return a just and impartial verdict; the 
more clear and positive were their previous impressions of 
guilt the more certain may they be that they can act impar- 
tiallv in condemning the guilty party.” 

Cooley, J., Stevens vs. The People, 38 Mich., 742. 


“Tt is vain for a man to say or even believe that he can 


judge impartially of a matter which he has already deter- 


mined. Human nature as developed in the average of men 
does not permit this. The juror is to hear and then say what 
he believes, but if he believe before hearing that only which 
ean lawfully affect his belief, the testimony of witnesses in 
open court, he is, in legal reason, disqualified to hear and be 
swayed by the evidence.” 

1 Bishop Criminal Procedure, sec. 910. 


4th. The court is required by the statute to be “satisfied 


of the truth of the statement.” What statement? That the 


juror believes he can fairly and impartially render a verdict, 


&e., for this is the only statement he makes. He does not 


say that he can fairly, &., but only that he believes he can, 
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make the decision of the court 


the statute innocuous. Besides, 


late jurisdiction of this Court 


be presented and decided ad- 


versely to petitioners. ‘To adjudge that such decision must 


be prejudicial in order to jurisdiction, would be to interpo 


late a substantive provisio) 


1 into the statute. which trans- 
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cends the province of judicial power. 


7th. It results that the } 


panel who tried the cause, 


uror, Theodore Denker, one of the 


was a partial and so an incom- 


petent juror, for he admitted that he had formed and ex- 
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pressed and still entertaine 


of the defendants’ guilt or inne 


| an opinion upon the question 


veence: that he believed what 


he had heard and read, and that the opinion was such as to 
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prevent him from rendering an impartial verdict in the 


case, 


8th. Denker was challenged for cause, the challenge over- 
ruled, and an exception taken. 

The fact that when Denker was sworn upon the jury, peti- 
tioners had not exhausted their peremptory challenges, is 
nothing to the purpose. The accused had a right to protect 
themselves as well by challenge for cause as by peremptory 
challenge. If the juror was obnoxious to a challenge for 
cause, petitioners had a right to his removal on such chal- 
lenge, and the court could not compel them to expend a per- 
emptory challenge in order to be rid of a juror whom the 


law itself should have discharged. 


“Experience has shown that one of the most effective 
means to free the jury-box from men unfitted to be there is 
the exercise of the peremptory challenge. There may be 
the strongest reason to distrust the character of a juror 
offered from his habits and associations, and yet be difficult 
to formulate and sustain a legal objection to him. In such 
eases the peremptory challenge is a protection against his 
being accepted.” 

Hayes vs. Missouri, 120 U. S., 70. 


4, 

It is an ancient and inviolable principle of the criminal 
jurisprudence of this country, as of England, that the ac- 
cused shall be presumed to be innocent until his guilt is 
shown, and, by consequence, that the burden of proving his 
guilt is upon the prosecution. 

And it is not within the compass of legislation to change 


the legal presumptions of innocence. 
‘yneharmer vs. 'T ople, 13 N. Y., 447. 
W yneharmer vs. ‘The People, 15 N. Y., 44 
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law which shall abridge the privileges or immunities of citi- 
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: zens of the United States,” the Illinois statute is condenined 


; as repugnant to that provision of the fundamental law. 


‘ 


L. 
What are the “privileges and immunities of citizens of 
the United States,” in the sense of this amendment, has not 
yet been settled by exhaustive analysis or definite formula; 
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but, by reference to the original amendments to the Con- 
stitution, we may discover, with infallible certainty, what 
are some of those rights and immunities; for when the Con- 
stitution of the nation enumerates certain rights and liber- 
ties as inherent and inviolable in its citizens—inviolable 
even by its own action—we may know that those rights and 
liberties constitute privileges and immunities of citizens of 
the United States. 

Now, in article V of the amendments to the Constitution 
we read that “ no person shall be compelled in any criminal 
case to be a witness against himself,” and in article VI that 


‘in all criminal prosecutions the accused shall enjoy the 


right to a trial by an zmpartial jury.” 

[f, then, the right to an impartial jury be a privilege and 
immunity of American citizens, the statute of Illinois, in de- 
nying the petitioners trial by an impartial jury, conflicts 


with this provision of the Fourteenth Amendment. 


“An equal right to an impartial jury is placed by the 
Fourteenth Amendment under the protection of the General 
Government, and guaranteed by it.” 

Kx Parte Virginia, 100 U.S., 345. 


The record discloses to demonstration. that Some of the 


petitioners were, by the production in evidence of papers 
and property unlawfully seized and taken, compelled to be 
witnesses against themselves. 
Boyd vs. United States, 16 U.S. 
That no man is compellable in a criminal cause to give 


evidence against himself has always been a constitutional 
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safeguard of the English government. When Felton was 


irrested for the assassination of the Duke of Buckingham 
Charles I desired him to be put upon the rack; but all the 
judges of England unanimously resolved that torture was 


illegal—upon the principle that a man was not compellable 


to ecriminate himself. 


2 Hallam’s Constitutional History, 7; Coke, 3d Insti- 


tute. 35. 


The clause probibiting any person from being compelled 
in any criminal case to be a witness against himself, is but 
an affirmance of a common-law privilege, but it is of in- 


e value 


estimabd 


2 Story on Constitution, sec. 1788. 


The immunity from compulsory testimony against him- 
self in a criminal cause, secured to the American citizen by 


the Fifth Amendment, isa restraint only on the action of the 
Federal Government; but the Fourteenth Amendment is a 
‘ . , 7 


restriction on State action. and this amendment. in forbid- 


Vi 2W US 


i . \ ’ ], 27 y :" oe, . ( 1s “ . 13 7 >, _ 
ding a state to deprive a person or lile 01 liberty without 
due process of law, guarantees to every person an immunity 
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State authority—compulsion to be a witness against oneself 
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in a criminal cause not being in conformity with due pro- 


cess of law. It results, furthermore, from argument B that 
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Lne immMuUNIvy from) seii-accusing evidence, delng a privliege 
and immunity of American citizenship, was abridged by the 
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action of the state court in compelling petitioners to be WIL- 


nesses against themselves. 
That the action of the State judiciary is the action of the 
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State, is the settled law of this Court. (Ex Parte Virginia, 
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100 U.S., 389-347; Strauter vs. W. Va., 100 U.S., 303-3106 ; 
Virginia vs. Rives, 100 U.S., 313-318; Neal vs. Delaware, 
103 U. S., 370-897; Civil Rights Case, 109 U.S., 3, 11, 18, 


15; Yick Wo vs. Hopkins, 118 U.58., 366, 373-4.) 


D. 


As bearing upon all the preceding points it is submitted : 


At the time of the adoption of the United States Constitu- 
tion, with its original amendments, it was supposed that 
the people of the United States had ample protection against 
the encroachments of power upon their fundamental rights 
and liberties—protection against the Federal Government 
by those amendments, and protection against the States 
by identical or equivalent guarantees in their own consti- 
tutions. After the war of secession, however, it was dis- 
closed by the action of several States, that the securities of 
their organic law were inadequate to the protection of the 


colored population. This fact, unforeseen by the framers of 


the original Constitution, suggested to the people of the 


United States that their rights and liberties should be taken 
under the guardianship of the supreme sovereignty of the na- 
tion. Accordingly the Fourteenth Amendment was adopted, 
and the obvious effect of this amendment is to restrain the 
States from any invasion or viokation of the fundamental 
rights and liberties of the people. By one clause of the Four- 
teenth Amendment “no State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens 
of the United States;” and by another clause “ no State shall 
deny to any person within its jurisdiction the equal protec- 


tion of the law.” 
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sufhieient security. To guard and protect those rights and 


liberties the Fourteenth Amendment further provides that 
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adeprive any person ol life, liberty, or prop- 


‘he effect of this last provision is to transfer the funda- 
ee on re ee eer tras ; ‘ated j he oricinal 
ntai rignts and liberties enumerated In the origin 

mendments and Incorporate them in the Fourteenth 
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outset. forbidden to pass ex nost facto laws or bills of attainder. 


laws impairing the obligation of contracts, they might in 


Lnv other manner invade the richts of e1tizens and the ha- 
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onai courts could orant no reiiel. his beneficent amenda- 
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i ‘itizenship alwavs existed, and the essential of these immu- 
ities resulting from it is the protection due from the nation 
to its citizens in all places and atall times. ‘This protection 
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its citizens in other countries or on the high seas, but until 
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the Fourteenth Amendment was passed there was not the 
same facility, there was not the same means and instruments 
for exercising that protection over its citizens when at home 
and within the territory of a State. This want, this casus 
omissus, is now supplied, and the nation, through its Con- 
eress and its courts, can afford to its citizens at home com- 
plete protection against the discriminating legislation of the 
States which may attempt to invade their privileges and 

Immunities.” 
Pomeroy’s Constitutional Law, pp. 178, 179, 154, 155. 

Respectfully submitted. 

RoceR A. Pryor, 


Uf Counsel for Petitioners. 
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Supreme Court of the Enited States. 


OCTOBER TERM, 1887. 
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THE PEOPLE OF THE STATE OF ILLINOIS. 


APPLICATION FOR WRIT OF ERROR. 


BRIEF IN RESISTANCE OF THE PETITION. 


To warrant the issuance of the writ it must appear from 
the record— 


1. That there is a Federal question involved: and— 


2. It must appear from the record that such question was 

raised and decided in the State court. 
I. 

The record does not show that any Federal question is in- 
volved. 

“From the beginning it has been held to give us juris- 
diction in this class of cases (error to State courts) 1t must 
appear affimatively on the face of the record, not only that 


a Federal question was raised and presented to the highest - 
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The Fourteenth Amendment declares— 
No State shall make or entoree ANY law whieh shall 
vileges or Immunities of citizens of the United 
| any state deprive any person of life, iberty, 
or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the 
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by that section, but that they are deprived ol rights by an 
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erroneous construction of the law, placed upon it by the trial 


eourt of the state. 

Petitioners did not claim in the supreme court of the 
State that the Illinois act of 1874 was repugnant to the 
Constitution, treaties. or laws of the United States, nor that 
Cie authority of the court was exercised un ler it. but that 
the act was constitutional and valid and the court exercised 
ts power in violation of that law. 

Petitioners were tried in the courts of the State under the 
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is not material that this or another court might have ruled 
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an exertion Ol the powers of Government as the settled 


maxims of law permit and on, and under such safe- 
ouards for the protection of individual rights as those max- 
ims prescribe for the ciass of eases to which the one being 
dealt with belongs.” 

story On Const., sec. 1945 


Yick Wo vs. Hopkins, 118 U.S.. 367. 


“ Due process of law” is, in aceordance with the law of the 


land. 
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establish, as to subject-matter, amount, or finality of thei1 
decisions, if all persons within the territorial limits of their 
respective jurisdictions have an equal right in like cases 
ind under like circumstances to resort to them for redress; 
and the State may establish one system of courts for cities 
and another for rural districts. 


Missouri v. Lewis, 101 U.S., 22. 


And we may add that the systems of procedure in them 
may be different without violating any provision of the 
Hourteenth Amendment. 


Hayes v. Missouri, 120 U.S., 68. 


This Court held a law of the State of Missouri, which 
provided that in capital cases In cities having over 100,000 
inhabitants the State should be entitled to fifteen peremp- 
tory challenges, but outside such cities the State should have 
but eight peremptory challenges, to be valid, and held that 
such a law did not deny toa person tried for murder within 
a city of 100,000 inhabitants the equal protection of the 
laws; that it was an exercise of the discretion of the Legis- 
lature in declaring bow an impartial jury should be ob- 


Hayes v. Missourl, 120: U.S., 68. 


The Court said : 


e lixpe rience has shown that one of the most effective 
means to free the jury-box from men unfit to be > there is the 
exercise of the pe remptory challenge. 

“The number of such ch: wie. 3 's must necessarily depend 
upon the dinpsetdins of the Legislature, and may vary ac- 
cording LO the eondition of a aeans communities and the 
difficulties in them of securing intelligent and impartial 
jurors. The whole matter 1s under its control. Stokes v. Peo- 
ple, 53 N. Y., LOS. Walter v. People, 32 N. Y., 147, 159. 
Commonwealth 2 . Dorsey , 108 > Mass. 412-418.” 
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sion. ‘The Legislature of aState pe rforms its whole duty 
under the Constitution in this particular when it provides a 
law for the government of its courts while exercising their 
respective jurisdictions, which, if followed, will furnish the 
parties the necessary constitutional protection. All 


} Cr 
] ij ATL I 
- 4] " . : ‘> / . > ‘ oe . > ] {° i 
bpal pertains LO the courts, and the parties are ieit to the 
appropriate remedies for the correction of errors in judicial 
proceedings. 
Arrowsmith v. Harmoning, 118 U.S8., 194. 
] y _. , cs or 1¢) ’ \ tIO ' 
ehigh Water Co. v. Easton, 121 U.S., 388 
here is in ir polit ical system a government of each of 
the several State: 5, and a Government of the United states. 
Kach Is distinet from the others. and Nas @1tizens OT 1tS owl 
’ 9 + } a } + | 4 . : . a4 7? 7 ] 
who owe it alleg anee, and whose rignts, W thin its jurisdic- 
t10)] it must protect. Che same person may be a the sam 
i 
tLlimea eitizen ofthe | nited Statesand aecitizen ola Stat pul 
} ~ } : 
11S rights ol citizenship undaer one of these governments 
will be different from those he has under the other. 
Sovereignty, for the protection of the rights of life and 
‘os 5 Ae . . ia ‘ } eal 
perso! nal iit ert y within the respectiv: Stat rests aione wilti 
the state 
T ’ : ] } > 1 AS 
U.S. v. Cruikshank eé al., 92 U.S., 342. 
[] 
i 
: 3 ‘ ~ Ts = ] 4 <> 4. ] ——e ‘7 
[t must appear from the record that a Federal question 
a 4 . ’ ei ce ©»? nt } : \ ‘ a . 
was raised and decided in the stare court. 
: , } . ; : 
A suit cannot be said to be one aris ne unaer the VUonstl 
tution or laws of the United States ee It has In some way 
s | ‘ . . . ’ ’ P 
been made to dppear on the face of the record that “some 
title, right, privliege, or Immunity on which the recovery 
} ‘ a pian , , en P Bt “a - me ‘¢ 3 ry eee. 
Gagependas, will De defeated by one construction of the Constl- 
tit] ra law of the United States or sustained bv an « 
LUTION or a iaw OT the teG States or sustarned DV an Op- 
posite construction. Stari _ New VY « rk. 115 t =... 248. 


Germania Ins. i v. he apis iy 119 U. S.. 478. 
Ames v. Kansas, 111 U.S., 449. 


if it does not appear affirmatively that the Federal « 
tion raised here was raised in the Court below and was de- 
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ded, and that its decision was necessary to the judgment 
5 


rendered, this Court has no jurisdiction in error over the 
Detroit R’y Co. v. Guthard, 114 U. S., 138. 

os Bank v. Savings Ass’n, 114 U.5., 260. 

Chouteau v. Gibson, 111 U.S., 200. 

Santa Cruz Co. v. R. R. Co., 111 U.S., 361. 

Murdock v. Memphis, 20 Wall 


; 
7 


Writs of error to State Courts have never been allowed, 
as of right. It has always been the practice to submit the 
record of the State Courts to a judge of this Court, whose 
duty it has been to ascertain upon examination whether 


+5 ae ° eae oP F 
any question, cog niz: ible her Upon ap ypeal, was made and 
ded in the proper Court of the State an ad whether the 
, yaaa 
case upon the face of the record will ‘ustif the allowance 
th if 


lowance will be made where the decision 


appears to have involved a question within our appellate - 
jurisdiction; but refusal to allow the writ is the proper course 


when no such question appears to have been made or decided ; 
and also where, although a claim of right under the Consti- 
tution or laws of the United St: ites may have been made, it 
is nevertheless clear that the application for the writ 1s made 
under manifest misapprehension as to the jurisdiction of 


} = ry e*% 
nis Vourt. 


Twitchell v. Commonwealth, 7 Wall., 321. 


In that case application for a writ of error was made on 
the ground that a statute of the State of Pennsylvania, pro- 
viding that “in an indictment for murder it shall not be 
necessary to set forth the manner in which or the means by 
which the death of the deceased was caused; but it shall 
be sufficient, in every indictment for murder, to charge that 
the defendant did feloniously, wilfully, and of malice afore- 
thought, kill and murder the deceased,” was repugnant to 
that provision of the sixth amendment of the Constitution 
of the United States, which declares that “in all criminal 


prosecutions the accused shal] enjoy the right ~ “to te In- 
formed ot ihe nature and cause of the accusation against 
nim 

The © presses Its lf as of Opinion that 16 wouid De 


its duty to grant the writ if it were an open question. 
» < i a 

° ? n . . . - n a 

whether the fifth and sixth amendments apply to State gov- 


ernments, and says— 


‘But the scope and application of these amendments are 
onger subjects of discussion here. 

“Tn the ease of Barron vs. The City of Baltimore 17 Pet.. 
243 |, the whole question was fully considered ups on a writ 
of error to the Court of Appeals of the State of Maryland. 
The error alleged was that the State Court sustained the ac- 
tion of the defendant under an act df the State Legislatur 
whereby the property of the plaintiff was taken for public 
use In violation of the fifth amendment.” 


The Court then quote from Chief Justice Marshall.in the 


, or odin ; . a! af Sy Pa , 
ease of Barron v. City of Baltimore 


corn ‘ 7 i } . } . 7 ] 
“pit Constitution was ordained and established by the 
— | “ei 
peop! the United States for themselves, for their own 


2 el and not for te grovernment of the individusg 1] 
States.’ pala: 

‘The powers they conferred on this Government were to 
be exercised by itself; and the limitations on power, if ex- 
pressed in general terms, are naturally and, we think, neces- 
se applicable to the government created by the instru- 

nt. The Y are limitations of Power | Gra unted an th rnstrument 
es lf. not of distinet governments tate by diff erent persons and 
for diffe rent purposes.” 


And referring to the first twelve amendments, he said: 


These an .endments contain no expression indicating an 
intention to apply them to State governments. ‘This court 
cannot so apply them. 


And to the same effect or in support thereof are : 
Fox v. Ohio, 5 How., 484. 
Smith v. Maryland, 18 cope 76. 
Withers v. Buckley et al., 20 How., 990. 
2—H 


We do not see how the personnel of the jurv which tried 


petitioners in this case can properly be submitted to the 


} 


court or considered by it in the present proceeding. 
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= This inquiry must be made as to the constitutionality of 
- he jury law of the State of Illinois, and not as to how a 


} 


State court may have construed that law. Counsel for 


peti- 
f the 
Gi, court to this subject in their brief. It will be observed that 


be but two members of the jury which tried this case have been 


tioners have, how: ver, seen proper LO eall the attention QO 


aa seriously attacked. ‘These are Denker and Sanford. 


re In support of the objections made to Denker counsel have 


presented to the court a portion of his examination. 
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We take it for granted that before his qualifications as a 


juror could be reviewed by this or any other court his en- 
tire examination upon which his qualification was deter- 
mined by the trial court must be presented in the record 
OS 3 


that portion presented by eounsel for petitioners is SO partial 


eee 
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bre, 


“4 and limited as to be unfair both to the juror and the court. 
es We deem it only necessary to suggest in this connection 
4 that petitioners are 1n no position to question the qualifica- 
te tions of this Juror in any court. After challenging him for 
cause and a further examination as to his qualifications they 
4 accepted him and tendered him to the prosecution as a juror. 


4 At this time the petitioners had 142 peremptory challenges 


| at their command, and did not choose to use one of them to 

4 displace this man from the Jury box. 

That his examination showed him to be a properly qual- 
; ified juror, not only under the Statute of Illinois, but at 
common law we confidently submit. 

At the time that the eleventh Juror was accepted the peti- 
, tioners had still forty-three peremptory challenges at their 

: command. All of these were exhausted before the juror San- 
f ford was called into the box. The record shows the manner 

in which they weve used. 
: 
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1] 
As it was in the power of petitioners to excuse any one 
or all of mil jurors who tr) ied this Cause, except the last Olé 
it 1s only necessary to refer to his examination to determine 
his qualifications. 
Not having access to the transcript of the record 0 the 
case we quote from the opinion of the supreme court of the 
State of Illinois the material part of the examination of the 


juror, Sanford, the twelfth and last juror chosen. 


QUESTIONS BY THE DEFENSE. 


(Juestion. Have you an opinion as to whether or not there 
was an offense committed at the Haymarket meeting by the 
throwing of the bomb? 

Answer. Yes. 

Question. Now, from all that you have read and all that 
vou have heard, have you an opinion as to the guilt or in- 
nocence of any of the eight defendants of the throwing of 
the bomb ? | 

Answer. Yes. 

(Juestion. You have an opinion upon that question also? 

Answer. I have. * 

(Juestion. Now,if you should be selected as a juror in this 
case to try and determine it, do you believe that you could 
exercise legally the duties of a juror; that you could listen 
to the testimony, and all of the testimony, and the charge of 
the court, and after deliberation return a verdict which 
would be right and fair as between the defendants and the 
people of the State of Illinois ? 

Answer. Yes, sir. 

Question. You believe you could do that? 

Answer. Yes, sir. 

(Juestion. You could fairly and impartially listen to the 
testimony that is introduced here ” 


Answer. en 


(Juestion. And the charge of the court and render an 1m- 


i 
| 


’ 


partial ve ee vou believe ° 
Answer. Yes. 
Question. Have you any knowledge of the principles con- 
tended for by socialist, communists, and anarchists ? 
Answer. Nothing except what I read in the paper. 
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Question. Do you know any of the police force of the city 
of Chicago ? 

Answer. Not one by name. 

Question. You are not acquainted with any one that was 
either injured or killed, I suppose, at the Haymarket meet- 
Ing ? 

Answer. No. 

) ae ones lected asa juror in this case 

(Juestion. If you should be selected as a juror 1n this case, 
do you believe that, regardless of all perjudice or opinion 
which you now have. vou could listen to the leoitil late testl- 

Ps . , . = . 3 ae , ; 4 ; ] ‘ : 
mony introduced in court, and upon that, and that alone, 

+ « : . . _* ? ° —s « } 
render and return a fair and impartial, unprejudiced, and 
unbiased verdict’ 


nswer. Yes. 


_< 


r \} sy . fy 7 ~ * : : . << | ’ - i an ‘ ; 
he loregoing examination was Dy the detense. 


g hi 2 sre ome | y -~ ‘4 6, : 
lhe following was by the State : 


(Juestion. Upon what is your opinion founded—upon 
hewspaper reports ¢ 

Answer. Well, it is founded on the general theory and 
what I read in the newspapers. 

Question. And what you read in the papers? 

Answer. Yes, sir. 

Question. Have you ever talked with any one that was 
present at the Haymarket at the time the bomb was thrown ? 

Answer. No, sir. 

Question. Have you ever talked with any one who pro- 
fessed of his own knowledge to know anything about the 


eonnection of the defendants with the throwing of that 


Answer. No. 


Question. Have you ever said to anv one whether or not 


& 
you believed the statements of facts in the newspapers to be 
i 


rue | 


a 
} 


but still I have no reason to think they were false. 
Question. Well, the question is not what your opinion of 
that was. ‘The question simply is—it is a question made 
necessary by our statute, perhaps. 
Answer. Well, I don’t recall whether I have or not. 
(Juestion. So far as you know, then, you never have? 
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L.nswer. No, si 
| "ry lsae ee ie : 
(uestion. Do you believe that, 1f taken as a juror, you 
: } > '? , ’ }] ’ . ] >’ «¢ ’ a 
ry this case fairly and impartially ,and render averdict 
2 . ; es 
ne law and theevidence : 


\n examination of the statutes of the several States will 
1] { ee ae a ae si en ee t 
LIS se the fact that many ol them nave passed iaAWS relating 
| y thes Le . % 1 a a - Z - v 4 j ‘4 
ie qualifications of jurors similar to the law of the State 
5 4 f , @ ° : : ° . } : 
of Illinois, the validity of which is brought in question bs 
tioners 1n this eas 
| Dam ‘ . ‘ ] i 4 ‘ | ‘ 4 ‘ \ ss ated ‘ 
irkansas the Dlas » eEXCUSs Ss Sut b a bias as satisnes 
3 » i] Qy ¢ 7 > . “ . 7 ee 
e court that the Juror cannot try the casi impartially 
i Colorado no person shali be aisqualified VV previousty 
rmed or expressed opinion if the “ court shall be satisfied 
ym the examination of the juror or from other evidence 
] , 17 : ] ' : ‘ieee he ; — > 
that he will render an impartial verdict according to the law 
1 4} — } ore eee — ae — ee 
kd tne evidaeli SubmI1tted to tne yury al the trial of such 
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yaracter. 1n referenee to the elr- 


any criminal prosecution is based, 

lt or innocence of the prisoner, or 
. . > 2 

pression in reference thereto, such 


it being positive in its character, or 


rsonal knowledge of the facts in the 


nt cause of chalienge, 


] }} } " ee 
the person shall declare on oath that he verily 


1 impartial verdict 


\ according to the 
jury,and provided tl 


the court shall 


‘son so proposed as a juror does not 


A 


opinion as would influence his ver- 


In New York: 


“The previous formation or ex pression of an opinion or 


Impression in reference to the circumstances upon which 
any criminal action at law is based, or in reference t 


Oo the 
- cuilt or innocence of the prisoner, or a present opinion or 
impression in reference thereto, shall not be a sufficient 
ground of challenge for principal cause to any person who 
is otherwise legally qualified to serve as a Juror upon the 
trial of such action, provided the person proposed as a juror, 
who may have formed or expressed or has such opinion or 
. impression as aforesaid, shall declare on oath that he veri 
believes that he can render an impartial verdict accord! 
to the evidence submitted to the jury on such trial, and that 


or influence his verdict, and provided that the court shall 
be satisfied that the person so proposed as a juror does not 
entertain such a present opinion as would influence his ver- 
dict as a juror.” 

N. Y. Stat., 373. 


The foregoing statute has been passed upon by 
est court of that State in the following cases : 


Stokes v. People, 55 N. Y., 171. 
Thomas v. People, 67 N. Y., 220. 
Phelps v. People, 72 N. Y., 565. 
Greenfield U. People, 74 N. ; we ma. 
Balbo v. People, 80 N. Y., 484. 
Cox v. People, 80 N. Y., 512. 
People v. Otto, 101 N. Y., 690. 


In Nebraska: 


‘If ajuror shall state that he has formed or expressed an 
opinion as to the guilt or innocence of the accused the 
court shall thereupon proceed to examine on oath such juror 
as to the ground of such opinion, and if it shall appear to 
have been founded upon reading newspaper statements. 
communications, comments, or reports, or upon rumor or 
-hearsay, and not upon conversations with witnesses of the 
transaction, or reading reports of their testimony, or hear- 


them testify, and the juror sh: say on oath that he 
ble, notwithstanding such opinion, to render an im- 
and the evidence,the court, if 

and will render such 


juror is impartial 
| such juror as compe- 


tion, ad 


4 
Gro. Hunt, 
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yrney General, State of Illinois. 
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FELIX A. MATHEWS V8. THE UNITED STATES. L 
] [—FPetition. Filed March 24, 1887. 


In the Court of Claims. 


Fenix A. MATHEWS ) 
vs. - No. 15596. 
Tue Unrrep Srares. | 


To the honorable the Court of Claims: 

The claimant, Felix A. Mathews, respectfully shows to this honora- 
bie Court— 

The claimant was, on the 19th day of July, in the year 1870, ap- 
pointed consul of { the United States at ‘Tan o1er, in the impire of 
Morocco, and continuous ly thereafter hel l and exercised the office 
until the vear 1587. By section 1690 of the Revised Statutes of the 
United States, as well as by section 1 of an act of Congress approved 
June 11, 1874, chap. 275, an act of Congress approved June 4, 1878. 
chap. 155, and an act of Congress app pivots January 27, 1879, chap. 


28, the salary of said consul is fixed : t the sum of three thousand 
dollars ($38,000) a year, and the claimant regularly received 
2 salary at that rate from the time of lis said appointment till 


and it cluding the 30th of June, 1882. Notwithstanding 
th ese proy 1S] ons ot law the claimant Was, during the four years from 
the Ist day of tiie in the year IS82, to the 380th day of June, in 
the year 1886, only paid at the rate of two thousand dollars ($2,000) 
a year. This deficiency in the payment of the claimant's salary 
was caused by the insufficiency of the appropriations made by the 
Congress of the United States, who only appropriated, for the period 
aforesaid, at the rate of two thousand dollars ($2,000) a year, but, 
as he is advised, the insufficiency of the appropriations so made con- 
stitutes, according to the decisions of this Court, no bar to his re- 
COV ering in this Court the full compensation provided by the general 
and permanent law. The claimant, therefore, claims the difference 
between the salary at the rate of two thousand dollars ($2,000) a 
year, appropriated and paid to him as aforesaid, and the salary of 
three thousand dollars ($3,000) a year, provided by the general 
and permanent law. Said difference, for the aforesaid peri iod of four 
years, amounts to four thousand dollars ($4,000), wh ich amount he 
claims. 

No action has been had on this claim in Congress or by any of the 
departments. 

The claimant is the sole owner of this claim and the only person 
interested therein, and no assignment or transfer of this claim, or of 
any part thereof or interest therein, has been sn 

The claimant is justly etititled to the amount herein claimed from 
the United States, after allowing all just credits and offsets. The 
claimant. is a citizen of the United States, and has at all times borne 
true allegiance to the Government thereof, and has not in any way 
voluntarily aided, abetted, or given encouragement to rebellion 
against the said Gov ernment, and the claimant believes the facts as 
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FELIX A. MATHEWS VS. THE UNITED STATES. o 


i V.—Opinion of the Court. 


RicHARpDson, Ch. J.: 


The act of June 11, 1874, chapter 275, section 1 (Supp. Rev. Stat., 


»\ 


. f° 1? 
30), Makes the followlne pea 
ri > ° = ~ ? = i 1 
The following consulates shall be divided into seven clases, to be 
known, respectively, as classes one, two, three, four, five, six, and 


seven, and the consuls at such consulates shall be entitled to com- 
pensation for their services per annum at the rates respectively 
spec ified he rein, LO wit: 

Class one, four thousand dollars. 

Class two, three thousand five hundred dollars. 
( ‘lass three, three thousand dollars. 

Class four, two thousan: 

C] five, two thousand « 

Class six, one thousand five hundred dollars. 
Class seven, one thousand dolla 


Class III. 


Barbary States—Tripoli, Tunis, Tangier. 


The annual appropri jation acts for the next succeeding years up to 
June 30, 1882, appropriated $9,000 a year for the consulate at Tan- 


gier, in Class III, and in each of t hose acts for the years ending June 
30,1879 and 1880 (Supp. Rev. Stat., 331; note, 332, 397 ; note, 399), 1s 


the following provision : 3 
And the salaries provided in this act for the officers within named 
respectively shall be in full for the annual salaries thereof from and 
after the Ist day of July, 1878, and all laws and parts of laws in 
conflict with the ees apnea nig Se, 25 2 
Oo The appropriation acts for the years ending June 30, 1883, 
1884, 1885, 1886, and 1887 placed Tangier in Class V, and 
appropriated $ 2,000 a year for each consulate in that class, thus: 
Class V.—. \t two thousan d dollars per annum. 


a * * 
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Barbary States—Tangier. 


The case does not differ materially from that of Sawyer, just de- 
cided. The provision in the appropriation acts for the years ending 
June 30, 1879 and 1880, that the salaries provided for in those acts 
should be in full for the annual salaries from and after the Ist day 
of July following, added nothing to the act of 1874, dividing con- 
sulates into several classes, with the distinet salaries for ¢ ach class. 
but continuing that at Tangier in the third class, was In that respect 
a re-enactment of it. 

But the acts for the years ending June 380, 1883, 1884, 1885, and 
1886 (22 Stat. L., 128, 131, 424, 426: 23 Stat. L., 227, 230, 322, 326), 
appropriated for the salary of the consul at Tangier in Class V, 
thus transferring that consulate to a class which, by tho-act of 18 74, 
as well as by the acts for the years ending June 30, 1879 and 1880, 


, a< a . ‘ ; 
was entitled ti calary of only $2,000 a vear, which has been ap- 
— rint ' : oe i on Oe oe £ Lo 
Dro] | qd, iis transfer was so far a change oI the 
¥ . 1] 4] "4 a 4 “ “sf 5 
V1 i the appropriation was all that was required ior 
2 j 
eo. oe = a 7 held by ] 
a | liorin the petition watie the omce was hei Vv the 
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H . een ] { [ mount, ana he has no cause of 
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4 nA s 
; Lu. 1 Vl \ HH] We | 
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oe Uny STATES. } 
‘ ee FE ’ ai ga re ' he 81st 
Lor Claims heiad ie eity of Washington on the 31st 
a 4 * ' 1 - ; 7 ™ } 4. } + . ] P. . 
[ «yx \ |) ISS te oraeread to pe enteret as 
‘ ? } } tom ii ; i ae ee mises, find for the de- 
. 7 ] a 1. . ce . . 
nd do ordel C id decree that the petition ol the 
; 7 . } 
It ¢ ; \ Nia . ‘ rsmurssed. 
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0) ton nme Jor ang Allowance OF Ah ppead. 
. . nA, ” 
Lid 1. MMATHEWS } 
Pf = ? 
BY boob. 
Core UNITED STATES. } 
t } . 7 } = ’ - "6 va g 
frrom the 1waoment rendered i1n the above-entitled cause on the 
O41 . tae PRAT in faoone af’ #1 lefend: ; t] Din oie meal 
oOLSt da of May, 158/,1n0 favor of the defendants, the claimant, 
lf ellx Mathews, by his attorney of record, George A. King, on 
lav of June, 1887, makes application for and olives notice 


at n appeal to the Supren our » aN 
GEORGE A. KING, 


g? + | eee 
Atty for Claimant. 


i QR 
i £ 
t ra 1 < ale, F a = eae oo oo ail , q - 
t June 2. 1887. it is ordered bv the Court that the 


WILLIAM A. RICHARDSON, 
Chief Justarce. 


" [n the Court of Claims. 
eLIxX A. MATHEWS ) 
15096 
THE UNITED STATES. } 
| Randolph, assistant clerk of the Court of Claims, do 
he that the foregoing are true transcripts of the plead- 
: . the above -entitl d cause, of the fin lit os of act by the Court 
conclusion of law thereon, of the opinion of the Court, of 
the { judgment of the Court dismissing the petition, of the ap- 
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FELIX A. MATHEWS VS. THE UNITED STATES. 5 
plication of claimant for allowance of appeal to the Supreme Court 
of the United States, and of the allowance of said appeal. 

[In testimony whereof I have hereunto set my hand and affixed the 
seal of the Court of Claims, at Washington city, on the 15th day of 
June, 1887. 

[Seal Court of Claims. ] 
JOHN RANDOLPH, 
Asst Clerk Ct of Claims. 


Endorsed on cover: Court of Claims. No. 959. Felix A. Mathews, 
appellant, vs. The United States. Filed June 15, 1887. 
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In the Supreme Court of the Cnited States. 


OcTosBEeR TERM, 1887. 


FELIX A. MATHEWS, Appexwuanr, 


2, - Vo. 959. 


emer wee amen” 


THE UNITED STATES. 


brief for Appellant. 


STATEMENT OF THE CASE. 


From July 9, 1870, until March 24, 1887, the claimant, 
Felix A. Mathews, held the office of consul of the United 
States at Tangier, in the Barbary States. At the time he 
entered upon the discharge of his duties it was provided 
by statute as follows: ‘‘ That consuls-general, consuls, and 
commercial agents, appointed to the ports and places 
hereinafter specified in Schedules B and C, shall be en- 
titled to compensation for their services, respectively, at 
the rates per annum hereinafter specified in said Sched- 
wes DB ana ©: * * *: Bebeanie 5B. * * * It. 
Consuls... * * * Barbary States.—Tangiers, Tripoli, 
and Tunis, each three thousand dollars.” 11 Stat. L. 52 
54, “ An act to regulate the Diplomatic and Consular Sys- 
tems of the United States,” approved August 18, 1856, 
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Secs. 2,3. The same provision as to salary was carried 
into the Revised Statutes. section 1690. The sum oft 
S35. 000 was annually appropriated for the salary of the 
consul at Tangier from the time the salary was first fixed 


at that sum until the year 1882. See appropriations as 


1857, February 7, 1] Statutes-at-Large, L60. 
1858. June 5._ ¥ Bi sa oll. 
1859, March 3. 4 si _ 405. 
1860, May 26, LZ os 7 20. 
1861, February 28,“ “ te i ¥ se , 


1862. July 11. - 6s Ra 5336. 
1863, February 4, “ 6 639. 
1864; June 20. Ld ‘5 L38. 
1865, January 24, “ " a 423. 
1866, July 25, 14 225. 
1867, February 28,' 114. 

(. 


1868, Mareh 30, 15 " “ o 
1869, March 3, | as 
L870, July 11, L6 i ' 22(). 
1871, February 21,‘ ‘a - 418. 


1872, May 22, 17 . . 143. 
1873, February 22,‘ ss " 472. 
1874, June 11, 18 - ’ 68. 
1875, February 18,‘ 2 322. 
1876, August 15, 19 * “ 171. | 
1877, February 26,‘ ' ss 23 f 
1878, June 4, 20 a - 93. 
1879, January 27, “ 4 . 269. 


1880, May 14, 21 ‘ 135. 
1881, February 24,‘ ms 341. 


In the act making appropriations for the consular and 


diplomatic service for the fiscal year ending June 30, 1875, | 
: : ° : ~ 
it is provided : 

“ ‘The following consulates shall be divided into seven : 


classes, to be known respectively as classes one, two, 


pS ae 


three, four, five, six, and seven, and the consuls at such 
consulates shall be entitled to compensation for their ser- 
vices per annum at the rates respectively specified herein, 
to wit : | 

“ Class one, four thousand dollars. 

‘Class two, three thousand five hundred dollars. 

‘“ Class three, three thousand dollars. 

“ Class four, two thousand five hundred dollars. 

“ Class five, two thousand dollars. 

‘ Class six, one thousand five hundred dollars. 

“Class seven, one thousand dollars. 


~~ 


as “ 
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‘‘ Barbary States.—Tripoli, Tunis, Tangiers.” 
18 Stat. L. 66, 68. 


In the act making appropriations for the consular and 
diplomatic service for the fiscal year ending June 30, 1879, 
itis provided: ‘ That the following sums be, and the same are 
hereby, appropriated for the service of the fiscal year end- 
ing June 30, 1879, out of any money in the Treasury not 
otherwise appropriated, for the objects hereinafter ex- 
pressed, namely : * * “For salaries of consuls, vice- 
consuls, commercial agents, and thirteen consular clerks, 
three hundred and four thousand six hundred dollars, 
namely :” * * * “(Class ITI.—At $3,000 per annum. 
* * * “ Barbary States.—Tripoli ; Tunis ; Tangier.’ ” 
‘And the salaries provided in this act for the officers within 
named, respectively, shall be in full for the annual sal- 
aries thereof from and after the Ist day of July, 1878 ; 
and all laws and parts of laws in conflict with the provisions 
of this act are hereby repealed.” 20 Stat. L. 91, 93, 98. 
Similar provisions were in the diplomatic and consular 
appropriation act for aa fiscal year ending June 30, 1880. 
20 Stat. L. 267, 269, - A like sum was appropriated 


PB Sent 


for the fiscal years ending June 30, 1881, and June 30, 
1882; but the appropriation acts for those years did not 
repeat the declaration contained in the acts for the fisea] 
years of 1879 and 1880, to the effect that “‘ the salaries 
provided in this act for the officers within named, respec- 
tively, shall be in full for the annual salaries thereof,” «ce. 
25 Stat. Li. 133. 185. 350, S41. 

In the diplomatic and consular appropriation act of 
July 1, 1882, certain sums were appropriated ‘for the ser- 
vice of the fiscal year ending June 30, 1883, out of any 
money in the Treasury not otherwise appropriated, for the 
objects therein expressed,” one of them being “ for salaries 
of consuls, vice-consuls, commercial agents, and thirteen 


consular clerks, three hundred and thirty-two thousand 


one hundred dollars.namely:”’ * * * ‘Class V.—Attwo 
thousand dollars perannum. * * * Barbary States.—Tan- 
oier.” 22 Stat. L. 128.129.131. For each of the fiscal years 


ending June 30, 1884, June 30, 1885, and June 30, 1886, 
the appropriation for the consul at ‘Tangier was $2,000, and 
in the same language as that employed in reference to that 
officer in the act for the fiscal year ending June 30, 1883. 
29 Stat. L. 494. 426: 23 Stat. L.. 322i. 230; S28. 326. For 
the fiscal year ending June 30,1887, the appropriation was 
also $2,000 a year, but the opening clause of the act de- 
clared that the sums therein severally appropriated were 
to be ‘in full compensation for the diplomatic and con- 
sular service of the fiscal year.” 24 Stat. L. 108,112. 

In the consular and diplomatic appropriation bill of 
1884, the Committee on Appropriations in the House of 
Representatives reported the following paragraphs as a 


part of the bill: 


“That after June 30, 1884, consuls-general and con- 
suls appointed to the ports and places hereinafter named, 
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shall be entitled to annual salaries respectively, of such 
amount to each as Congress may annually appropriate ; 
and the President may substitute a commercial agent or 
a consul-general for any consul at any port or place 
named in Schedule B or C, and pay the appropriated 
salary of any such consul to such substitute ; and hereafter, 
said schedules, and the appropriations for the payment 
of consuls-general and consuls, shall read as follows :” 


Here followed the particular appropriations for the sev- 
eral consulates, &c., and at the close thereof was the fol- 


lowing paragraph : 


“And the foregoing several appropriations for salaries 
of consuls-general and consuls named above in Schedules 
B and C, shall be hereafter the annual salaries of said 
consuls-general and consuls respectively, and after June 
30, 1884, no consul or consul-general shall be entitled to 
or allowed any part of any salary appropriated for pay- 
ment of a secretary or second secretary of legation or in- 
terpreter, and all acts or parts of acts inconsistent or in 
conflict therewith, or that authorize any greater amount of 
salary to any consul-general or consul, or any compensa- 
tion for acting as secretary of legation or interpreter, 
shall be, and are hereby repealed.” Congressional Rec- 
ord, 48th Cong. Ist Sess. part 4. pp. 4185, 4194, 4195: 
part 5, pp. 4953, 4956. 


These paragraphs were in the bill as passed by the 
House of Representatives, but were omitted from the act 
as finally passed. 

The claimant was paid at the rate of $3,000 a year, up 
to and including June 30, 1882, and for the balance of his 
term at the rate only of $2,000 a year. He brought this 
suit to recover the difference between those amounts for 
the period from June 30, 1882, to June 30,1886. His 
claim was rejected in the court below, and judgment was 
rendered in favor of the United States. 
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iT. 
ASSIGNMENT OF ERROR. 


The appellant hereby assigns the following error in the 
judgment of the Court of Claims: 

That said court held that the lawful salary of the consul 
of the United States at Tangier, in the Barbary States, from 
June 30, 1882, to June 30, 1886, was two thousand dol- 
lars ($2,000) a year only. and dismissed the petition of 
the claimant which claimed salary at the rate of three 
thousand dollars ($3,000) a year; whereas said court 
hould have held that the lawful salary of such consul 


SHOT 


during said period was three thousand dollars ($3,000) a 
year, and should have rendered judgment in the claimant’s 
favor for the difference between said two rates of salary, 


amounting for the period of four years to four thousand 


dollars (34.000). 
ITT. 
BRIEF. 


It would seem difficult for human ingenuity to suggest a 
distinction between this case and that of U/nited Stutes v. 
Langston, 118 U.S. 389. In that case it was held, page 
394, “that, according to the settled rules of interpretation, 
a statute fixing the annual salary of a public officer at a 
named sum, without limitation as to time, should not be 
deemed abrogated or suspended by subsequent enactments 
which merely appropriated a less amount for the salary of 
that officer for particular fiscal years, and which contained 
no words that expressly, or by clear implication, modified 
or repealed the previous law.” This decision was made 


with reference to the salary of a minister resident and 


oo 


consul-general to Hayti, for whose salary insufficient ap- 
propriations were made in the very same consular and 
diplomatic appropriation acts which appropriated only 
$2,000 for the salary of the consul at Tangier. The de- 
eision of the Court of Claims in this case, when read in 
connection with the decision of this court in the Langston 
case, amounts to this,—that one construction is to be given 
to these acts with respect to the diplomatic service, and 
another one as to the consular service. The acts in ques- 
tion are held to be mere appropriation acts for the diplo- 
matic service, while, as to the consular service, they have 
the combined purpose and effect of an appropriation act, 
and a salary law fixing the salary at the amount appro- 
priated. This, too, when there is not a word in any of 
these acts to show any intention of Congress to make a 
difference between the diplomatic and the consular ser- 
vice,—not a word fixing the salaries at the amounts appro- 
priated, or providing that those amounts shall be “ in full 
compensation. ” 

This remarkable result is reached by attributing to the 
words “Class V,” occurring at the head of the paragraphs 
appropriating $2,000 for the consul at Tangier, the effect 
of reducing the salary to the amount appropriated. 

It will be observed that the four appropriation acts now 
under consideration contain no definition of the words 
“Class V,” nor do the words themselves convey any mean- 
ing tothe mind. The several paragraphs of the acts make 
complete sense without these words. Grammatically con- 
sidered, they form no part of any sentence in the acts, 
and are not capable of being parsed or construed in con- 
nection with any of the enacting language. The effective 
words of appropriation are “At two thousand dollars per 
annum,’ just similar language to that used in appropriat- 
ing in the same acts for the minister to Hayti, and which 
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118 U. S. 3889. 
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this eourt. in l/nited States v. Lanast 


» reduee the salary of that officer 


Mi, 
held to be ineffective ti 
to thie amount appropriated. 

below holds that this language was a 


f the act of 1874 as divided the 


PCL-CvL « ATI nL ot Ss) much Ol] 
consulates into seven classes, though a repeal of so much 
in the act should 


But the court 


declared that all the consuls named 
‘be entitled to compensation for their services per annum 
at the rates respectively specified herein, to wit,’ and placed 
the consul at Tangier among those entitled to $3,000. 

We think a consideration of the division of the con- 
in the act of 1874 will show conclu- 


[ee . 
Suiates nto classes 1n 


the Court of Claims has mistaken its true mean- 
ne, ft Was adopt | merely as a method of fiwing the pay 
f the consuls. No difference in duties whatever 1s pre- 
“each class, and, in point of tact, there 


The classification is only 
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salaries at the amounts stated 


is no diftterence in thi 
nother mode of fixing the 
the act of 1874, under the name of each class respec- 
tively. 
Mr. Eugene Schuyler, in his work on American Diplo- 
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LC) published in L886. says. relative to the attempts 
| ly history ot the Government to create 


made in the ear! 
fixed salaries for consular officers, page 45: ‘There was 


nother similar attempt in 1853, but nothing was done in 
this way until the law of 1856, by which our consular sys- 
tem is still in the main regulated, although various changes 
f minor importance have been made since that time.” 
{nd with reference to the act of 1874, now under con- 
sideration, he says, page 46: ‘Since then, by the law of 
L874, the salaried consulates have been arranged in seven 
classes, according to the amount of salary, from $4,000 to 
$1,000, but so long as there is no fixed rule of promotion 


from one grade to another this classification is meaningless. 


oS 


[It in no way corresponds to the importance of the posts.” 

So, too, the Secretary of State, tn an official report to Con- 
cress, in 1884,said: ‘ Sinee 1856 there have been several 
enactments which have had special application to consular 
duties and powers, but the system has remained substan- 
tially tle same as that fixed by the law of 1856.” House 
Kix. Doe. No. 121, 48th Cong. Ist Sess. p. 3. 

Looking at the substance rather than the form of these 
acts, it is apparent that the arrangement of classes in the 
act of 1874 was a mere method of fwing the salaries of the 
consular service. And it is equally apparent that the sim- 
lar arrangement in the appropriation acts of 1882 and the 
subsequent years was merely a form adopted for the pur- 
pose of appropriating the several amounts therein stated. 

How entirely these titles at the heads of paragraphs 
like this ‘‘ Class V ” are regarded as mere means of con- 
venient reference 1s shown by the fact that they are fre- 
quently not carried into the act as enrolled and published 
in the Statutes-at-Large. Thus, in 1886, the Army Appro- 
priation Bill being under discussion in the House in Com- 
mittee of the Whole, a motion was made to strike out the 
words, “ Pay of the Staff Corps, at the head of one of the 
paragraphs. But the Chairman said: “The Chair desires 
to state this is a mere head-line for the provisions follow- 
ing. It is not transferred to the act which is published in 
the Statutes-at-Large, and will not appear as a part of the 
law. It is not transferred to the law as printed, and would 
be omitted by the enrolling clerks.” Congressional Rec- 
ord, 49th Cong. Ist Sess. part 4, p. 4299. 

It thus appears that this heading to the paragraph, “ Class 
V” might, without violating the practice of the House, have 
been omitted by the enrolling clerks. If, as this court has 
declared in /ladden v. The Collector, 5 Wall. 107, the title 


of an entire act has but little weight in its construction, 
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how much less should be the effect given to mere sub-head- 
ings of paragraphs within the act. And yet 1t 1s upon such 
meagre and insufficient indications as these that the Court 
of Claims bases its far-fetched theory of a partial re-en- 
actment and partial repeal of the scheme of consular sal- 
aries established and re-established by the acts of 1856, 
1874, 1878, and 1879. 

The ettect of these acts of L878 and L879 has been de- 


eclared by this court in the following language : 


“On the other hand it 1s not probable that Coneress, 
as we must presume it did, that that officer had, 
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in virtue of a statute—whose object was to fix his salary 
received annually a salary of $7,500 trom the date of the 
creation of his office, and after expressly declaring in the act 
of 1878, 20 Stat. 91, 98, that he should receive that salary 
from and after July 1, 1878, and again in 1879, that he 
should receive the same amount from and after July 1, 
L879, should, at a subsequent date, make a permanent re- 
duction of his salary without indicating its purpose to do 
so, either by express words of repeal, or by such provis- 
ions as would compel the courts to say that harmony be- 
tween the old and the new statute was impossible.” 
lU/nited States Ws Langston, L18 ‘38 Ss. 389. 394. 


Congress has in many instances, both before and after 
the act of 1874, changed the salaries of consuls and the 
places of their consulates, but always by some special 
provisions to that effect, either in the appropriation act 
or in some separate enactment. For examples of such 
changes previous to 1874, see 12 Stat. L. 171, 300 ; L3 
Stat. L. 139: 14 Stat. L. 225, 414; 15 Stat. L. 57, 322; 
17 Stat. L. 120, 282, 473; and, since 1874, 18 Stat. L. 285, 
i86: 19 Stat. L. 4: 20 Stat. L. 24. In no instance does 
Congress seem to have supposed that a simple appropria- 
tion of less than the amount of salary fixed by previous 


law ot itself operated to reduce the salary. 
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These acts of 1882, 1883, 1884, and 1885, nowhere show 
on their face that they were intended to repeal existing 
laws fixing consular salaries, and any member of either 
House might have read them through from end to end 
without once suspecting that any existing salary was 
changed. If laws are to be repealed, let it be done openly 
and directly, so as to show the intention on the face of the 
repealing act, not in this indirect—we might almost say 
surreptitious—manner. 

The course of action of the two Houses in 1884, when 
the Senate refused to coneur with the House in making 
the salaries appropriated by the Consular and Diplomatic 
Appropriation Bill of that year the full annual salaries of 
the officers from and after the ensuing Ist of July, as set 
forth in our opening statement (supra), is significant and is 
entitled to great weight in determining the meaning of the 
law. Blake v. National Banks, 23 Wall. 307. 

The action of the Senate, taken in connection with that 
of the House, is susceptible of but one interpretation. The 


House was willing to appropriate no more than the several’ 


specific sums named in the bill, and expressed in the 
strongest possible manner by its action the desire that the 
officers affected Ly the bill should accept those sums as 
compensation in full for their services during the fiscal 
year, and that their salaries should, for that year at least, 
be fixed at and limited to the sums thus appropriated. 
The Senate, on the other hand, by its action in striking out 
the clause fixing the salaries at the amounts appropriated, 
with equal clearness expressed its unwillingness to change. 
in this appropriation bill, the existing permanent laws fix- 
ing the salaries ; and, intending to pass it in accordance 
with the requirements of existing law, was willing to give 
any aggrieved party the right to pursue such remedies as 
he might have in Congress or the courts, in case anything 


SAN MA i at 
v- eae 
PS Se 


LY 


pHeen acelidentally omitted. or any appropriation 


should chance to be insufticient to meet the exigencies of 


existipg law. It was not a mere omission to repeal or 


modify existing laws. It was something stronger. It 
Was a positive refusal tO clo SO. And unless this court is 
prepared to hold that the House of Representatives, alone 
without the concurrence of the Senate, possesses the 

rht to repeal existing acts of Congress by failure to sup- 
ply the necessary appropriations, then the failure, or even 
the positive refusal of that House to supply such appropri- 
ations. eould not, in the least degree, even to the extent of 
temporary reduction, affect the salary of this consulate. 

A law which establishes the amount of a continuing 
salary is not changed by another law which simply makes 
an appropriation for its payment. The purpose of the 
two enactments 1s widely different. The one creates a 
liability, the other undertakes to discharge it. Part pay- 
ment does not discharge the whole obligation. If the 
amount of salaries is to be ascertained by the amount of 
the appropriation, why have salary laws at all? No salary 
can be paid until an appropriation is made therefor, and 
if the appropriation always determines the amount, the 
salary laws are worse than useless. They are a delusion 
und a snare. : 
Of course the appropriation act may, by appropriate 
language, change or repeal the salary act; but in that case 
both purposes are combined in the one enactment—a com- 


bination, however, which Congress, by standing rules, en- 


; 


deavors to avold. 

Coneress undoubtedly has power to provide that the sul 
uippropriated shall be received in full satisfaction of accru- 
ing salary ; but if no such intention is expressed, and none 
‘an be inferred from the language employed, the courts 


cannot supply the omission. They must decide the law as 


nee 


<4 
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Congress has chosen to leave it. United States v. Langs- 
ton, 118 U.S. 389. 

That Congress understood the effect of a simple appro 
priation upon a fixed and continuing salary in the same 
way that this court has recently declared it, is apparent from 
their legislative acts in declaring the salaries appropriated 
in 1878 and 1879 to be the annual salaries of the several 
offices, and in refusing to make a similar declaration in 
L884. 

It is to be remembered that at the time the appellant 
accepted the office for the salary of which he is now suing, 
that salary was fixed at three thousand dollars ($3,000). 
His appointment and commission were, by law, to remain 
in force during the pleasure of the President. By the 
recent decision of this court in Ldwards v. United Stat ‘, 
103 U. S. 471, he was not at liberty to resign this office 
at pleasure, but was compelled by law to serve in it 
until another should be appointed and accept the office, 
or until his own resignation should be accepted by the 
President. It is certainly no answer to this to Say that 
if his resignation had been offered it would, perhaps, 
have been accepted, and that another might have been 
found to accept the position at the reduced salary offered. 
Non constat, that even under these circumstances the Pres- 
ident would have accepted his resignation if tendered. 
While, therefore, we do not claim that Congress is without 
power to reduce the salary of an officer during the term of 
the existing incumbent by laws prospective in their charac- 
ter, we do decidedly maintain that it is inequitable that 
such officers should be deprived of their compensation 
unless by a clear, positive, and unequivocal repeal of the 
law under which they accepted their offices. 

It has been the almost universal and unbroken practice 
of the government to fix the salaries of all its officers, es- 
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ially the higher and more important ones, by laws of a 

ral and permanent character. Perhaps hardly an 
- Can be found on our statute books where an oftice 
has been created without a fixed salary or emoluments 
being attached to it, except where it was intended that the 
office should be held without pay. In few, if any, instances 
has an office been established to depend upon annual ap- 
propriations solely for its support. Of no branch of the 
public service is this more true than of the consular and 
diplomatic service. Congress, by the act of March Ist, 
1855, 10 Stat. L. 619, remodeled the consular and diplo- 
matic Sj stem, as it again did by act of August LS, 1856, 
li Stat. L. 52. From this time forward the consular and 


liplomatic system was changed only in regard to particular 


fices, the general plan of the system remaining as fixed 


DY the act of 1856. ‘Title 18. Revised Statutes of the Uni- 
ted States, entitled ‘Diplomatic and Consular Officers,” is 
only a re-enactment of the act of 1856, with such additions 
ind modifications as had been made in particular parts of 
the system by the intermediate legislation. 

some changes have been made since, and Congress, in 


1874, 1878, and 1879, thought fit to revise the salaries of 


oe 


ie several officers of the service and to enact that the sal- 
arles fixed by the appropriation acts of those years should 
‘continue to be the annual salaries for the future. The 
provisions of the acts of 1874, 1878 and 1879 in this 
articular have been studiously omitted from the subse- 
juent consular and diplomatic appropriation acts passed 
by Congress, an omission of which the courts cannot fail 
to take notice, and which must have its reason. The acts 
since 1879 must be considered as mere appropriation acts, 
wuthorizing the application of certain moneys in the 
lreasury not otherwise appropriated, to the specific pur- 


poses named in the several acts, and having no other or 


ee 
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further purpose or effect, and expressing no ulterior in-_ 


tention on the part of Congress, and so they have already 
Once been construed by this eourt. l/nited States v. Lang- 
ston, 118 U.S. 389. 

The case of Mahoney v. United States, 10 Wall. 62, pre- 
sents an instructive contrast to the case at bar. Mahoney 
was consul at Algiers, and claimed salary at the rate of 
$4,000 a year, under an act passed while Algiers belonged 
to one of the Barbary powers, giving a salary of $4,000 
to the consul at that place. Subsequent to the passage of 
the act fixing the salary at $4,000, the country had been 
conquered by France, and Algiers had become a French 
colony. The important diplomatic and judicial functions 
devolved upon the consul in a Mohammedan country, and 
which had been in the contemplation of Congress when it 
fixed the salary at $4,000, had thus become extinct, and 
the duties of the consul had become reduced to the ordi- 
nary commercial duties required of those officers in coun- 
tries under the jurisdiction of a Christian nation. Under 
these circumstances, and in consideration that Congress 
had omitted the consulate at Algiers entirely from the list 
of salaried consuls in the act of 1856, the law giving 
$4,000 was held to be no longer applicable, and the claim- 
ant in that case was held to be entitled to nothing but the 
fees collected by him in his office. | 

The present case presents the direct reverse of the 
Mahoney case. Since 1810 this country has never been 
without a consul at Tangier, nor was that officer at any 
time from 1856 onwards paid any other or less salary than 
$3,000, until 1882. Meanwhile Tangier has constantly re- 
mained and still is within the jurisdiction of the Emperor 
of Morocco, and is in the Barbary States ; and the consul 
at that place has for nearly a century exercised and still does 
exercise all the diplomatic and judicial functions with which 


ib 
such officers are clothed in Mohammedan countries, and 
which are recognized by section 4127 of the Revised Stat- 
utes ot the United States. and are specially provided for 
in the treaties of 1787 and 1836, between the United States 
and the Kmperor of Morocco. Publie Treaties of the 
UTnited States (1875), 516, 521. No reason under heaven 
can be suggested for the reduction of this salary from 
$3,000 to $2,000; and while the constitutional power of 
(Congress so to reduce it out ot a desire to economize. or 
even from sheer caprice, is not denied, such an intention 
LS hardly to be presumed in the absence ot circumstances 
imperatively requiring such a construction of these acts. 
Appellant admits that by the provisions of the consular 
and diplomatic appropriation act for the year ending June 
30, 1887, 24 Stat. L. 108, 112, his salary from and after the 


Ist of July, 1886, was effectually reduced to $2,000 a year 


by the introduction of the words “in full compensation 
into the enacting clause of the act,and makes no claim for 


salary from and after that date. (United States v. Fisher, 
109 U.S. 148. This departure, Cl industria, from the 
language of former consular and diplomatic appropriation 
LctS, only serves to set in stronger light the justice of the 
claim for difference of salary up to that time, earned dur- 
ing a period in which the appropriation was unaccom- 
panied by any such limitation. 

For these reasons it is submitted that the judgment of 
the Court of Claims should be reversed. and the Cause re- 
manded with directions to render a judgment in favor of 
the claimant for the difference of salary between $3,000 
ind $2,000 a year for the fiscal years ending respectively, 
June 30, 1883, 1884, 1885, and 1886, amounting to $4,000. 

Respectfully submitted. 
GEORGE A. KING, 
d i ttorne Y tor Appellant. 
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UNIFED STATES VS. DENNIS W. MULLAN. 
Ll.— General traverse. 


Court of Claims of the United States, December term, A. D. 1886. 


MULLAN ) 
g. \ No. ] 554] ° 
NITED STATES. i 


now comes the Attorney-General, on behalf of the United States, 
iswering pte petition of the claimant herein, denies each and eve ry 
ition th .erein contained, and asks judgment that the petition be dis- 


to so much of the said petition as avers that the said claimant 

times borne true faith and allegiance to the Government of the 

and has not in any way voluntarily aided, abetted, or given 

nt to rebellion against the said Government, the Attorney- 

pursuance of the statute in such case provided, denies the said 
and asks judgment accordingly. 

an ‘Ropert A. Howarp, 
Assistant Attorney-General. 


Lt 1.— Findings of fact and conclusion of law. 


FINDINGS OF FACT. 


case having been heard before the Court of Claims, the court, upon 
the evidence, finds mg facts to be as follows: 

1. Claimant is an officer in the Navy, and has served continuously 
since S pten abe r 1st, 1860, when he was appointed ac ting mids shipman ; 
his ap pointme nts have been acting ensign, 21 Octobe r, 1868 ; 
master, 10 May, 1866; lieutenant, 21 February, 1867 ; Viasbemaci antes 
mander, 12 March, 1868. 

2. He has been paid for all said services in accordance with the laws 
in force at the time they were performed, but ¥ ecetved ba gornp | on ac- 
count of the provisions of the act of March 3, 1888, ch. (22 St: it. L., 
174), req uirin g that “all officers of the Navy er ul] tee “seditod with the 
actual ps t} hey may have served as officers or enlisted men in the regu- 
lar or volunteer Army or Navy, or both, and shall receive all the be ma 

of such actual service in all respects in the same manner as if all 
of said service had been continuous and in the regular Navy in the 
lowest grade having graduated pay held by such officer since last 
entering the Nav vy. 

3. If he be entitled to credit under said act, there is due him therefor 
the sum of $356.03. 


a } 
since then 


CONCLUSION OF LAW. 


Upon the foregoing findings of fact the court decides as a conclusion 
of law that the claimant is entitled to recover the sum of three hundred 
fifty-six dollars and three cents. 


UNITED STATES VS. DENNIS W- MULLAN. 


{Vv .—Final judgment. 


In the Court of Claims. 


Dennis W. MULLAN | 
vs. No. 15541. 
THE UNITED SraTES. j 
At a Court of Claims held in the city of Washington, 02 the 2d day 
of June, A. D. 1887, judgment was ordered to be entered as follows: 
The court, upon due consideration of the premises; fnd in favor 0 
the claimant, and do order, adjudge, and decree that the said Dennis W 
Mullan do have and recover of and from the United States the sum 0 
three hundred and fifty-six ¢ ollars ss (356-257 ). 


+ 


Vv .— Application of defendants for and allowance of appeal. 


In the Court of Claims of the [Jnited States, Dec. term, 1886. 
Dennis W. MvULLAN ) 
Us. . No. 15541. 
THE UNITED STATES. \ 
From the judgment rendered in the above-entitled cause on the 2d day 
of June, 1887, in favor of claimant, the defendants, by their Attorney-Gen- 
eral, on the 92d day of June, 1887, make application for, and give notice 
of, an appeal to the Supreme Court of the United States. 
Ropert A. HowAaAkRD, 
Assistant ‘Attorney-General. 
Filed and allowed June 22, 188%. 
WILLIAM A. RicHARDSOS; 
Chief Justice. 


VI.—¢ ertificate. 
In the Court of Claims. 


Dennis W. MULLAN ) 
Us. , No. 15541. 
THE UNITED STATES. ) 

i, Archibald Hopkins, chief clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the Gndings of fact by the court, and the conclu- 
sion of law thereon, of the final judgment, and of the application for and 
allowance of an appeal. 

In testimony whereof I have hereunto set MY hand and affixed the seal 
of said court at Washington, this 24th day of August, 1887. 

ARCHIBALD HopkKIysS, 

[sEAL] Chief Clerk Court of Claims. 
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An the Supreme Court of the lnited States 


(OCTOBE 


STATEMENT, ASSIGNMENT OF ERRORS AND BRIEF FOR 


APPELLANT. 


STATEMENT OF THE CASE. 


This is an appeal trom a judement ot the Court ot 
~¥ . * > > . . 4 } ) ‘ . . 
Claims. in favor of Dennis W. Mullan. on the 2d dav of 
June A. D. 1887. for $356.03. 
a) 1: 1 ] » By 
(Claimant served in the revular Navy as follows : Act- 
. e } > ’ , ra ¥ a4 ? © 
Ine midshipman, September 21, LS60; aetine ensien, 
October 21, 1863; master, May 10, 1866; lieutenant, 
. an 1° } } ¢ 
February 21. 1867: lheutenant-commander, March 12. 
LX6OS., 
(‘laimant’s service has been continuous and in. th 
regular Navy. 
, . Qe H . . : * , 
He nas been pala ior all serviceS in aecoraance With 
' - . . F ° ss 4] : : ; if : } 
the laws in foree at the time thev were performed. 
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The claim in this suit is founded upon the provisions 


of the act of March 3, 1883, chapter 97 (22 Stat. L., 473), 
as follows: 


And allofficers of the Navy shall be credited with 
the actual time they may have served as officers or 
enlisted men in the regular or volunteer Army or 
Navy. or both, and shall receive all the benefits of 
such actual service in all respects and in the same 

manner as if said service had been continuous and in 
the lowest grade having graduated pay since last 
entering the service. 

[t is contended on the part of the claimant that all of- 
ficers of the Navy, as well those whose service has been 


P } - ] ai . y — , , = 5 
continuous and in the reguial Navy as those to whom 


the law on its ftaee would seem to apply, viz: Officers 


who had served as officers and enlisted men in the regular 


or volunteer Army or Navy, or both, whose terms of 
service were either not continuous or were in different 
branches of the service or in the regular or volunteer 
service, are entitled to the benefit of the provisions of 
said act. 


[t is contended on the part of the United States that the 


act of March 3, 1883, is not general in its application, and 
is confined to such officers of the Navy as may have served 
as officers or enlisted men in the volunteer and regular 
Navy, or in the volunteer or regular Army and Navy, or 
in both the regular and volunteer Army and Navy, whether 
the service has been continuous or not, and to those serv- 
ing im the regular Navy where the term of service has not 


been continuous. 


ASSIGNMENT OF ERRORS. 


The court erred— 
(1) In deciding, as a conclusion of law, upon the find- 
ings of fact as stated, that the claimant is entitled to re- 
cover the sum of $356.03. 

(2) In deciding that claimant should have judgment 


for $356.03. 


BRIEF OF ARGUMENT. 


Applying familiar rules governing the interpretation of 
laws to the clause of the naval appropriation act of 1863, 
supra, it is submitted that the court below was in error in 
finding the claimant entitled to recover the sum of $356.03. 

The rule by which to arrive at the meaning and inten- 
tion of a law is to abide by the words which the law- 
maker has used, and statutes are to be interpreted so as 
to give effect to all the words therein, if such interpre- 
tation be reasonable, and be neither repugnant to the pro- 
visions nor inconsistent with the objects of the statute. 

[f any meaning is given to the word “last,” in the ex- - 
pression “in the lowest grade having graduated pay held 
by such officer since dast entering the service,” then the 
position of claimant, that a// officers, whether their service 
has been continuous in the regular Navy or not, are bene- 
ficiaries under the provisions of the act, is untenable. The 
word /ast indicates a first as certainly as the word end im- 
plies a beginning. It indicates the end of a series of two 


or more; as, for example, the “ last ” day of the term im- 
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S1V' the benefit of their entire service to all officers of the 

regular Navy, no difference where such service was ren- 
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amination of the act of 188¢ All the beneficiaries under 


such act had more than one entry into the service; the 
act of 1883 refers to the last entry of those who were 
beneficiaries under the act of 1882. 

The law of 1882 defines the beneficiary, and the act of 
1883 determines the grade in which “such officer” shal] 
receive the benefit of his service "as if continuous and in 
the regular Navy.” 

The distinetion made between officers of continuous 
service and others is found in a proviso, common to both 
the acts of 1882 and i888. as follows, VIZ: 

Provided, That nothing in this clause shall be so 
construed as to authorize any change in the dates of 
f such otters, 


commission or in the relative rank o 

The intent of this provision was to guarantee such 
officers whose service had been continuous and in the regu- 
lar Navy their preeedence in rank. In other words, whilst 
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the act was to eredit omeers with al] service as 1f eontin- 

uous, 1b Was not to do SO al the expense ol those whose 
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Service had actually been Continuous, 
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laimant in the eourt below that under 


lt Was ure@ed by c 
the decision of this court rendered in Rockwell’s Case (120 
U.S., 60), if the position of defendant is sustained in this 
Case, the act of 18835 would o1ve pay to non-continuous 
and irregular SEF VIC : benefits hot enjoyed by those officers 
continuously in the regular service. 

[n’special instances this is possible, and such possible 
result could have been fairly urged by the defendant in 
Rockwell’s Case, supra, as an argument against the con- 
struction of the act of 1883 claimed by Rockwell and 


' a 
afhirmed by this eourt. 


But the converse of the proposition is not true. If 
Congress, in an effort to benefit those whose services had 
been non-continuous or irregular, has given advantages 
not possessed by those whuse service has been continuous, 
equalization, if deemed just, is for the law-making power, 
not the courts. If this court, in considering the acts of 
1882 and 1883, should determine that the sole intention 
of Congress was to benefit “such officers” of the regular 
Navy whose service has been either non-continuous or ir- 
recular, then the question of strict or liberal construction 
of the law does not arise in this ease. If it was not the 
intention of Congress to change the status of the officer 
whose service has been continuous, it is not within the 
legitimate power of the court to change it. Such change 
requires legislative action, not judicial, construction. 

The word “service,” in the phrase, “ lowest grade having 
graduated pay held by such officer since last entering the 
service,’ does not, as was urged by claimant in the court 
below, refer to regular service in the Navy. It refers to 
the service rendered by the beneficiaries under the law, 
viz, service “in the regular or volunteer Army and 
Navy, or both.” It is not claimed on the part of the 
defendant that, to entitle an otticer of the recular Navy 
to the benefits of the law of 1883 there should have 
been more than one entry into the regular Navy, but it 
is contended that there should have been more than one 
entry into the military service—Army or Navy. 

Nor is it contended on the part of the defendant that 
continuous military service, if rendered in different 


branches of the service, would deprive a claimant of the 


lay The object of the laws of 188? and 
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1883 were in aid of those who did not under existing 


laws have eredit for their actual length of service. Jor- 


dan’s Case (19 C. C., 621), Rockwell’s Case (21 C. C.. 
332), Hendee’s Case, now on appeal, cited by claimant in 
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all eases in which the claimants had 


the eourt below. Are ail 
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ceryved in different branches of the service. 
Of the same character are most of the cases cited as 
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ved by the accounting officers. In all 
ited the question Is presented as to whether 
had eredit for their entire term of service 


at the time of the enactment of the 
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above-cited clause in the naval appropriation act of 1883. 

[It is not contended that in the construction of a doubt- 
ful law the contemporaneous construction of persons ap- 
the authority of such construction Is persuasive, not bind- 


te it is not entitled to great respect, but 


ae 


° ? 
Ingo. on the court. 
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In the present Case, howev Ck. such.contemporaneous COn- 


struction asserted by claimant is denied. Since the enact- 


ment of the cited clauses in the naval appropriation act of 


1882 and 1883 the question of construction has been a 


number ot times before this court. The benefit ot the 
law has been claimed in many classes of eases in which 
the application of the law has appeared doubtful to the 


accounting officers of the Treasury. Except so far as this 


eourt has interpreted it there has not been what could be 


iat the law 


termed a settled construction of the law. T 
> 


| 
Was passed tor the benefit of every and all officers: of the 


Navy, as claimed in the present sult, has never been ad- 


G 


mitted by the accounting officers, and is now earnestly de- 

° nied; and the construction claimed by defendant is now 
submitted for the consideration of this court. 

A. H. GARLAND, 

Attorney-General. 
Ropert A. HOwARpD, 
Assistant Attorney-General. 
F. P. DEWEEs, 


Assistant Attorney. 
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IN THE 


Supreme Court of the Cnitcd States. 


OCTOBER TERM 1887. 


THE UNITED STATES 
vs. No. 1,072 
DENNIS W. MULLAN. § 


oe 


APPEAL FROM THE CouRT OF CLAIMS. 


BRIEF FOR APPELLE)). 


This is one of several cases now here on appeal arising 
under the following clause of the Naval Appropriation Act 
of March 3, 18838 (22 Stats., 473): 


‘Sec. 1. * * And all officers of the Navy shall be cred- 
ited with the actual time they may have serv: d as officers or 
enlisted men in the Regu/ar or Volunteer Arniy,or Navy, or 
both, and shall receive a// the benefits of suck actual service 
in all respects in the same manner as if a// sa d service had 
been continuous and in the regular Navy in the lowest 
grade having graduated pay held by such of icer since last 
entering the service: Provided, ‘That nothing in this clause 
shall be so construed as to authorize any change in the 
dates of commission or in the relative rank of such officers: 
Provided, further, That nothing herein conta ned shall be 
so construed as to give any additional pay to ny such offi- 
cer during the time of his service in the voluxteer Army or 
Navy.” 


The appellee served continuously in the regular Navy 
from September 21, 1860, to July 1, 1870, in grades which 


had no graduated pay. On that date, appellee being then 

Lieutenant-Commander, graduated pay was given to that 

grades of the Navy. (16 Stats., 330.) He 

imed under the section of the act of 1883 above quoted 

to have credit in his grade of Lieutenant-Commander for 

prior uncredited service in other crades, and the Court 
velow, after argument, gave judgment for $356.03. 

No opinion was filed, the Court thinking, it may be sup- 


es } 


, that the facts in the ease did not distinguish it from 


‘ 


Rockwell (21 Ct. Cls., 332). In that ease the 


} 2 > 


rt of Claims said (p. 353): 


‘ 
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«<The provisions of the act of 1888 seem to have been 
enacted for the purpose of giving to al/ officers in the reg- 
ular Navy since last entering the service in the grade first 
held by them then having graduated pay, credit for all 
their previous service in the Army or Navy, or both, reg- 
ular or volunteer, ana mhet ;° OntLNUOUS or not. in order 
that while they remained in that grade they should have 
the additional pay then allowed for length of service.”’ 


[In accordance with this view, although it was not the 
main question in his case, Rockwell was given credit for 
is continuous regular service trom 1868 to 1870, as well 
as for his interrupted volunteer service from 1862*to 1868. 


. 


So in the previous case of Bradbury, who, in 1871, was 


5 


promoted, without break, from regular mate (a grade hav- 
ing no graduated pay) to regular master, the Court gave 
judgment, under the act of 1885, for the increased pay in 
the grade of master, resulting from crediting upon it the 
time of his service as mate. (20 Ct. Cls., 187.) 

The records of the Court of Claims show that on the 
15th of February last, after the judgment in the Rockwell 
case was affirmed by this Court, judgments were rendered 
in sixteen cases similar to that now at bar. These were 
provided for in the deficiency bill, which failed to pass. 
Some months after (at the request, as it is understood, of 
the Treasury officials), appeals in those cases were moved 


ca 


mally All permite 


for. It was then that this case was a’‘gued, and upon. it 
the Court affirmed its previous judgn.ents, without opin- 
ion; and we are now called upon to meet here the inge- 
nlous argument which failed to convince the Court below. 

The question raised by the appeal i: this case is,whether 
the clause above quoted was intenced to apply to “all 
officers of the Navy,” or only to cer‘ain classes. 
diiferently, whether it was intended t» give credit for al/ 
service ‘as officers or enlisted men ir the Regular or Vol- 
unteer Army, or Navy,” or only for c2rtain classes of such 


service. 


Appellants concede that Rockwell was entitled to count 
on the grade he held in 1870 all of Lis prior service, vol- 
unteer and regular, but say that he was so entitled—Ist, 
because such prior service was partly volunteer, and 2d, 
because it was partly non-continuous. So, if such prior 
service had been partly in the Army, they say, it could all 
be counted. but appellee’s uncreditec service cannot, they 
say, be counted on the grade he held in 1870, because it 
was all in the Navy, regular and conti iuous. 

Or, if 
beginning, but had resigned or been dismissed by court- 
martial and restored in 1868 by Act 0” Congress, * all his 
service could have been credited to th: grade he held in 
1870, while appellee, whose inclinaticn prompted him to 
remain, and whose conduct justified hi: retention, can have 
no such credit. 

So that, according to appellants, Congress intended to 
rate volunteer, army and non-continuc us service, not on a 
par with, 
service in the Navy. 


* The case of an officer so dismissed an, 
from the accounting officers the benefit of the Act of 1883, was cited in 


our brief in this case in the lower Court. 


To fasten on Congress such an urjuit and odious inten- 
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tion appellants should, we submit, adduce the strongest of 
arguments 

[fit could be shown that the cases to which they hold 
the law applicable were the majority of “all officers,’’ 
derive some support from the maxim “ad ea 
| Frequentius accidunt jura adaptantur,” but that maxim 
Is not invoked. 

Or if the section in which the clause quoted from the 
Act of 1883 is found, treated only of certain classes of | 
otiicers, a limitation on the words “ all officers,”’ as used in 
the clause, might be implied froin the context. But, on 
find the clause at the end of a section 
providing for the pay of every officer in the Navy, from 

admiral dow bn. and specifying the grades, 

[f it had been intended to limit the benefits of the clause 
in the manner suggested by appellants, nothing would 

been easier than to specify the classes to be benefited 
by describing their services, and saying: “ All officers of 
the Navy who had served as officers or enlisted men in the 
Volunteer Navy, or in the Army, or non-continuously in the 
Regular Navy,’ &. But the statute says, simply, “all 
otheers of the Navy.” 

To escape the effect of these general words, counsel calls 
attention, in reverse order. tO the language 1D the clause 
itself directing how service shall be credited and its bene- 

computed. | 
This language is, “in the same manner as if all said ser- 
vice had bi en continuUou - and in the Re gular Navy, in the lowest 


grade having graduated pay held by such officer since last 


me, 


” 


entering the service. 

‘There could be no reason, counsel argues, for directing 
credit for service which was continuous and in the Regular 
Navy, to be given as though it had been continuous and 1: 
the Regular Navy. Perhaps not; but that is not the only 
direction. The service is to be credited as though it had 


been rendered in a certain grade; and if it was not ren- 


D 
dered in that grade, then it com 3s within, the scope of the 
clause, although it was regular aid continuous. 

But counsel says, also, that th» words, ‘* since /ast enter- 
ing the service,” used merely to «.escribe the grade in which 
uncredited service shall be count 2d, exclude all officers who 
have not entered the service move than once. And yet in 
his statement of the case cotnsel for appellant says : 
“ Claimant’s first entry into the service was his /ast entry 
into the service.” 

If this be accepted, as we thir k it should be, as a proper 
use of the term “last,’’ then the whole argument on this 
point falls to the ground. Notking is more common in the 
ordinary use of language than t> speak of “first and last,” 
as counsel does, to describe an >»vent which has happened 
only once. 

Counsel for appellants says, in answer to a point made 


—s 


s ‘* last entering the serv- 


in the Court below, that the wo « 


ice’ do net mean * last enterin s the Regular Navy.” We 
think they do. Itis obvious tl.at as the act treats of the 


officers of the Navy, as they «xisted in 1883, and as the 
V olunteer Navy had then lor o been abolished, the 
entry of any such officer, if Fe had more than one, must 


necessarily have been an en ry into the Recular Navy. 
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Assuming the terms “service” and “ Regular Navy to 
be synonymous, we argued below that appellant’s con- 


} 


: : ae } A 4 {1" Don 
struction of * last wonla Jit Of not only appellee, but 
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already settled. slnece ve them had entered the 


Regular Navy more tbe 


but, even if appella, ‘ew is correct, and the word 
‘service’ covers the ' .eer Navy and the Army as 
well as the Kegular Na ‘ve would still be a large pro- 
portion of beneficiaries, » ‘ition to those represented by 
appellee, cut off by th _ested construction of the word 
“last.” In order no! lisrepresent appellants, we quote 


from their brief: 
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to the Reeula Navy; but it 1s eontended that 
ild have been more than one entry into the mil- | 
vice—Armv or Na Nor is it contended on 
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That is precisely what we claim, and all we claim, in 
this case. Neither appellee nor Rockwell had, under ex- 
isting laws, any credit for service rendered prior to 1870, 
and both of them are entitled to it under the Act of 1883. 

To conclude the argument on the language of the Act of 
1883, we say that it was intended to include officers whose 
service had been non-continuous, no to exclude those whose 
service had been continuous. 7 

If, on examining any officer’s record, it 1s found that 
there is any service, Regular or Volunteer, Navy or Army, 
for which he has received no credit in the matter of lon- 
gevity pay, the Act of 1883 gives him such credit on the 
first grade in which it would be available, 7. e., the lowest 
having graduated pay. If it be found that he has entered 
the service twice, he is to have credit on the lowest grade 
having graduated pay held by him since his second entry. 

This construction would harmonize the word “ last” 
with the general words “ all officers,” &c., and be equitable 
to all, while appellant’s construction would involve a gross 
discrimination in favor of irregular Volunteer and Army 
service, and against regular service. 

But the most ingenious part of the argument of counsel 
is that derived from a comparison of the clause of 1885 
with the clause in the prior appropriation act of 1882. 
(22 Stats., 257). When analyzed, however, it will be 
found that the-argument is based purely on an assumption 
of the intention of the Act of 1882. Counsel says that that 
act defined the beneficiaries and the benefits, and the Act 
of 1883 merely provided a grade on which their benefits 
should be computed, Conceding this, it by no means 
follows that the benefits of the Act of 1882 were intended 
to be limited to those who had served in the Volunteer 
Navy,or in the Army, or non-continuously in the Regular 
Navy. The same general words, “all officers,” “ regular 
or volunteer,” ‘ all sald service,” etc., which are found in 
the Act of 1883, oecur in that of 1882. As we have said 
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immediately got the benefit in the grade which he held 
when the act was passed, of all bis prior service, and thus 
obtained a legitimate advantage in pay over his fellow- 
officer appointed from civil life. But in the Navy Act, the 
pay being graduated anew from the date of each conmmiis- 
sion, no prior service was allowed to count, and no such 
advantage was obtained. 

Moreover (under an Act of 1867, 14 Stais., 434), it was 
held that an Army officer might count volunteer service. 
Credit for enlisted service was given the Army officer by 
the Appropriation Act of 1878. (20 Stats., 150.) And the 
Army Appropriation Act of February 24, 1881 (21 Stats., 
346), gave him broadly credit for all his service “in the 
Army or Navy,” including (as was held in U.S. v. Morton, 
112 U.S. Rep., 1) service at the Military Academy. So 
that, whenever an Army officer enters a grade having 
graduated pay, he at once takes credit therein for the time 
of all prior service, of whatever character. 

Viewed in the light of this legislation for the Army, 
which applied equally tu the Marine Corps (kh. 8., sec. 1612), 
and all of which, from 1870 down, originated on appropria- 
tion bills, it is certainly fair to suppose that the appropria- 
tion committee intended, in the Naval bill of 1882, to com- 
pletely remove the discrimination which had so long ex- 
isted against Naval officers, by allowing them also to count 
for longevity pay all service not previously credited. 

It is also, we submit, a fair inference, that, having legis- 
lated so recently for the Army, that committee overlooked 
the difference between the Army and Navy methods of 
computing longevity pay, and used language which would 
have been perfectly operative in the former service but 
was not operative in the latter. On this theory the use of 


the words “all officers,” 


etc., is explicable, but it is not ex- 
plicable on the theory of the appellants, that the committee 
had in mind only Volunteer, Army and non-continuous 
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